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PREFACE. 


This  volume  contains  a  selection  of  cases  adjudicated  by 
the  Superior  Court  of  Cincinnati,  from  its  organization,  in 
May,  1854,  to  January,  1858,  excluding,  with  a  single  ex- 
ception, all  cases,  prior  to  April,  1856,  that  have  been 
heretofore  reported  in  Handy 's  volume  of  Reports. 

The  preparation  6f  this  publication  was  originally  under- 
taken by  Hon.  Stanley  Matthews,  prior  to  the  resignation  of 
his  seat  on  the  bench  of  the  Superior  Court,  in  1865 ;  who, 
after  devoting  much  labor  and  research,  in  the  selection  and 
preparation  of  cases  for  report,  both  while  on  the  bench  and 
at  the  bar,  was  compelled  to  surrender  the  task,  by  reason 
of  its  too  great  interference  with  his  professional  practice. 
The  further  preparation  and  labor  of  this  work  has  since  de- 
volved upon  another,  who  has  realized  the  confusion  that 
would  necessarily  meet  a  reporter,  when  called  upon,  after  so 
long  an  interval,  to  examine  the  accumulated  manuscript  of 
years,  furnished  by  the  several  membci's  of  a  court  whose 
diligence  in  reducing  their  decisions  to  writing  was  equalled 
only  by  the  judicial  ability  and  strength  therein  displayed. 

I  shall  be  content  to  know  that  my  services  have  been  of 
Bid  to  the  bar. 

REPORTER. 
Cincinnatiy  September  10, 1867. 


IV  JUDGES  SOPBRIOR  COURT. 


JUDGES 


OF  THB 


Superior  Court  of  Cincinnati 


HON.  WM.  Y.  GHOLSON, 
HOK  OLIVER  M.  SPENCER, 
HON.  BELLAMY  STORER. 

By  the  provisions  of  the  act  passed  April  7, 1854,  entitled. 
"  An  Act  to  establish  the  Superior  Court  of  Cincinnati,"  the 
first  election  of  judges  was  held  on  the  first  Monday  of  May 
of  that  year;  and  in  pursuance  of  the  classification  by  lot,. 
as  provided  in  said  law,  the  Hon.  W.  Y.  Gholson  was  com- 
missioned for  a  term  of  five  years,  the  Hon.  0.  M.  Spencer 
for  a  term  of  tour  years,  and  the  Hon.  Bellamy  Storer  for  a 
term  of  three  years. 

At  the  expiration  of  the  term  of  the  Hon.  Bellamy  Storer, 
in  1857,  he  was  re-elected  for  a  further  term  of  five  years^ 
The  Hon.  0.  M.  Spencer  was  also  re-elected,  in  1858,  for  a 
further  term  of  five  years,  but  a  vacancy  occurred  by  the 
calamity  of  his  death  in  April,  1861. 


IN    MEMORIAM. 


IN   MEMORIAM. 


This  volume  contains  selections  from  the  opinions  of  the 
three  judges,  in  special  and  general  term,  who  composed 
the  Bench  of  the  Superior  Court  during  the  first  five  years 
of  its  organization.  Since  then,  Judge  Oholson  has  served 
a  term  on  the  Supreme  Bench;  Judge  Spencer  has  de-^ 
ceased,  and  Judge  Storer  is  still  a  member  of  the  Court. 

Judge  Spencer  died  in  1861,  before  he  had  served  out  his 
second  term,  having  endured  for  more  than  a  year  a  dis- 
tressing malady,  which  ended  in  paralysis.  It  would 
not  be  Just  to  his  memory,  that  this  volume  should  appear 
without  a  fitting  tribute  to  his  eminent  ability  and  great 
legal  acquirements.  He  loved  the  law  as  a  science,  and 
profoundly  felt  its  responsibilities.  His  mind  clearly 
perceived  his  duty,  and  his  heart  tempered  justice  with 
the  purest  equity.  Jfever  impulsive  or  demonstrative,  he 
yet  possessed  large  sympathies  which  ever  controlled  his 
opinions,  and  gave  the  assurance  to  his  brethren,  that  he 
felt,  a^  well  as  thought.  His  perceptions  of  right  were  in-^ 
tuitiue;  and  in  all  the  deliberations  with  his  colleagiLes,. 
he  sought  to  reach  a  result  his  conscience  could  approve. 
Mere  expediency,  nor  the  power  of  precedent,  ever  con* 
trolled  his  decisions,  nor  yet  the  approbation  nor  censure 
of  the  profession,  when  stern  duty  claimed  his  bold  utter^ 
ance  for  the  truth.  The  loss  of  such  a  man  can  not  be 
properly  estimated,  yet  the  example  of  judicial  integrity, 
impartiality,  and  gentle  courtesy  he  so  beautifully  exhib- 
ited in  his  life,  is  still  fresh  in  the  remembrance  of  his 
legal  friends.  One  of  his  colleagues  who  is  still  permit' 
ted  to  hold  a  seat  on  the  Bench,  who  knew  him  in  his 
youths  in  his  manhood  and  more  mature  years,  who  knew 
him^  but  to  love  him,  who  was  with  him  in  the  Jiour  of, his 
departure,  and  felt  the  la^t  earthly  pressure  of  his  hand, 
indulges  the  abiding  hope  thoit  he  is  now  in  the  presence 
of  that  just  Judge  whose  will,  in  the  administration  of 
human  law,  our  departed  friend  strove  so  conscientiously 
to  obey.  S. 
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SPECIAL  AND  GENERAL  TERMS. 


John  C.  BoaBBS  v.  Ellis  k  Stubobs. 

An  affidavit  in  attachment,  alleging  leyeral  caiuee  of  attachment  in  the 
diijanctiyey  is  bad  for  oncertainty. 

Spbcial  Tbkm. — ^Action  in  attachment,  to  recover  a  balance 
of  deposit  due  from  Rowland  Ellis  and  William  Storges,  doing 
business  as  bankers,  etc.  The  defendants  filed  their  motion 
to  dismiss  the  attachment,  for  reasons  that  sufficiently  appear 
in  the  decision* 

A.  N.  Riddle^  for  plaintiff. 

Worthington  ^  Matthew^  for  defendants. 

Stobbb,  J.  This  is  a  motion  to  dismiss  an  attachment, 
issued  upon  the  affidavit  of  the  plaintiff,  who  claims  to  be  a 
creditor  of  the  defendants,  for  deposits  received  of  him  as  his 
bankers,  and  who  charges,  ^  that  the  defendants,  by  Rowland 
Ellis,  have  assigned,  removed  or  disposed  of,  or  are  about  to 
dispose  of  their  property,  jointiy  or  separately,  or  a  part  there- 
of^ with  intent  to  de&aud  their  creditors ;  the  plaintiff*  further 
states,  that  the  defendant  Sturges  is  a  non-resident  of  the 
State  of  Ohio." 
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John  0.  Bogiari  v.  Sllli  it  Btttrgee. 

The  afEldavit  of  Ellie  is  filed,  denying  all  the  allegatioiiB 
of  the  plaintiff,  except  the  non-reeidence  of  Sturges. 

It  is  sought  to  dismiss  the  attachment  on  two  grounds : 

IKrst.  That  the  statement  of  the  several  causes  for  which 
the  order  is  asked,  i«  in  the  disjunctive,  and  therefore  there  is 
no  precise  or  definite  charge  made,  in  the  plaintiff's  affidavit^ 
to  meet  the  requisitions  of  the  code. 

Second.  That  the  facts,  as  they  are  averred,  so  far  as  the 
assigning,  removing,  or  disposing  of  their  property,  hy  the  de- 
fendants, or  being  about  to  do  so,  are  untrue. 

The  plaintiff's  coutisel,  in  reply  to  the  first  position  assumed 
by  the  defendants,  has  argued  that  it  is  not  necessary  to  allege 
the  existence  of  the  several  causes,  for  which  an  attachment 
may  properly  issue,  except  in  general  terms ;  that  the  remedy 
must  be  liberally  construed  to  advance  the  purposes  of  justice, 
and  if  the  literal  language  of  tibie  statute  is  followed,  it  is  suf- 
ficient 

The  principle,  however,  upon  which  we  are  asked  to  decide 
the  question,  by  the  defendant's  counsel,  is  not  of  modem  on- 
gm;  it  has  prevailed  from  a  very  early  period  in  the  history 
of  judicial  pijoceedings,  and  is  founded,  it  is  believed,  upon 
the  soundest  reason,  as  well  as  justice.  It  was  adopted,  orig- 
inally, as  a  rule  of  criminal  practice,  that  the  accused  might 
have  the  benefit  of  a  full  knowledge  of  the  offense  with 
which  he  was  charged,  by  a  clear,  definite,  and  positive  state- 
ment in  the  indictment,  or  information,  to  which  he  was  re- 
quired to  answer.  Thus,  it  is  laid  down,  as  a  settled  principle, 
""that  no  charge  of  a  crimmal  nature  can  be  laid  in  the  al- 
ternative ;  if  it  is,  the  proceeding  will  be  void ;  as  if  a  party 
should  be  charged  with  killing,  or  intending  to  kill,  with 
beating,  or  intending  to  beat,  witii  forging,  or  intending  to 
forge,"  for  it  is  said  the  ofienses  are  distinct,  and  it  does  not 
appear  of  which  the  defendant  is  accused*  2  Hawkins,  P.  (X 
811,  §  5&    8  Bacon's  Ab.  161. 

This  rule  has  been  extended,  and  it  is  now  universally  ap** 
plied  in  civil  cases,  where  remedies  at  common  law,  or  by 
statutes,  involve  the  discussion  or  examination  oi  legal  or 
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moral  firand,  and  thus  sabject  a  party  to  Bummary  prooeas,  by 
aireet  or  attachment 

ThuB,  in  1  McCord,  S.  Car.  Bep.  511,  Hagood  v.  JBvntery 
where  the  attachment  was  taken  out,  on  an  affidavit,  in 
which  the  plaintiff  stated  that  the  defendant  ^  was  about  to 
remove  or  abscond,  or  conceal  himself,  that  the  ordinary  pro- 
eeas  of  the  law  could  not  be  served  upon  him,''  the  court  set 
adde  the  writ  on  the  ground,  *^  that  charging  the  causes  for 
the  attachment  in  the  di^unctive,  it  became  perfectly  uncer* 
tain  which  state  of  fact  really  existed ;"  and  in  DevaU  v.  Tay^ 
lor  J  Gheves  5,  it  was  held,  ^  that  dither  of  the  causes  contained 
in  the  affidavit  for  the  attachment,  would  have  been  sufficienti 
if  stated  separately ;  yet  when  they  are  alleged  in  the  diigunc- 
tive  Ihey  do  not  sustain  the  process." 

The  same  ruling  is  to  be  found  in  Barnard  et  al.  v.  Sebrey 
2  A.  K.  Marshall,  151,  and  Shipp.  v.  DaviSy  Hardin,  65. 

Again,  in  May  v.  Gdmae,  1  Miles,  78,  it  is  said  that  *^  the 
affidavit  should  be  confined  to  one  of  the  particulars  authoriz- 
ing the  attachment  to  issue,  and  if  more  than  one  is  averred^ 
they  should  be  stated  positively  f  and  aa  the  statements  were 
in  the  dii^unctive,  the  writ  was  quashed.  The  authority  of 
this  case  is  fiilly  recognized  in  Jewel  v.  Howe^  8  Watts,  147* 

See,  also,  Drake  on  Attachment,  sections  108, 109, 110  and 
111,  where  the  questions  are  very  clearly  stated,  and  the  au- 
thorities examined. 

These  cases  are  all  decided  on  the  true  and  only  safe 
grounds,  both  for  plaintiff  and  defendant,  that  the  allegations 
required  to  authorize  process  to  issue,  except  in  cases  of  non-res- 
idents, charge  the  defendant  with  a  serious  ofiense,  one  that 
is  indictable,  and  may  be  severely  punished,  and  there  is, 
therefore,  the  most  manifest  propriety  in  holding  the  affiant 
to  a  strict  compliance  with  the  code.  It  is  then  only  that  the 
creditor  can  fully  enjoy  the  benefit  of  tiie  remedy,  and  the 
debtcn*  be  protected  from  its  abuse. 

In  the  present  case,  we  are  satisfied,  the  rule  to  which  we 
have  referred  is  clearly  applicable.  It  has  its  counterpart  in 
every  analogy  we  can  find  in  the  practice  and  pleadings  of 
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our  courtB.  Ko  petition  would  be  regarded  a8  sufficient  when 
the  allegations  were  only  in  the  alternative ;  and  certainly  no 
answer  would  be  sanctioned  when  the  denials  were  in  the  dis- 
junctive. The  attachment  in  this  case  must  be  dismissed  as 
to  Rowland  Ellis,  but  as  there  is  an  allegation,  in  the  affidavit, 
that  Wm.  Sturges  is  not  a  rendent  of  Ohio,  the  order  will  be 
continued,  as  to  him,  and  the  plaintiff  be  at  liberty  to  attach 
his  private  property,  or  whatsoever  interest  he  may  have  in 
the  property  of  Ellis  &  Stuiges,  after  the  liabilities  of  that 
firm  have  been  paid.  This  view  of  the  case  renders  it  un- 
necessary for  the  court  to  decide  the  second  proposition  made 
by  the  defendant's  counsel. 

No  opinion  is  ^ ven  upon  the  assignment  made  to  Mr.  Worth- 
ington,  or  the  conveyence  to  Fletcher.  Those  parties  are  not  be- 
fore the  court,  and  we  can  not,  if  we  would,  adjudicate  upon 
their  rights.  We  may  be  permitted  to  say,  however,  that  no 
fact  has  been  disclosed,  on  the  hearing,  that  would  lead  us  to 
believe,  or  suspect,  that  any  fraud  has  been  perpetrated,  or 
intended,  by  the  defendants. 

Attachment  dismissed  as  to  Rowland  Ellis. 


Thb  City  of  CmoiNirATi  v.  The  Board  of  Commissionebs 

OF  Hamilton  County. 

• 

1.  The  city  of  Cincinnati  bM  rights  and  duties  in  respect  to  the  public 
streets,  in  two  characters:  one,  as  representing  general  public  inter- 
ests, in  yirtue  of  which,  order  is  preserved,  nuisances  punished,  etc.; 
the  other,  individual  and  corporate,  in  yirtue  of  which,  grades  are 
fixed,  pavements  laid  and  repaired,  etc.  From  the  exercise  of  its  powers 
in  the  latter  character,  individual  liabilities  accrue.  When,  in  the  latter 
capacity,  it  has  constructed  works,  which  are  destroyed  by  individuals,  or 
the  county,  or  the  State,  under  proceedings  to  vacate  the  street,  the  city 
is  entitled  to  compensation. 

3.  It  is  not  barred  of  this  right  by  having  failed  to  appear  in  the  proceed- 
ings, under  the  statutes  providing  for  the  vacation  of  streets,  because  its 
right  so  to  appear  is  not  express  and  clear. 
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3.  So  much  of  theee  ttatutes  as  authorizes  the  assessment  of  damages,  by 
way  of  compensation,  without  the  intervention  of  a  Jury,  is  inconsistent 
with  the  present  State  constitution,  and  Toid. 

Special  Term. — ^Application  for  an  injunction. 

The  &ctB  of  the  case  BofGlciently  appear  in  the  decision* 

McGroarty  ^  Browrij  for  plaintiff. 

Ferguson^  Longy  for  defendant. 

Oholson,  J.  On  the  19th  of  Novembery  1868,  the  defend- 
ant filed  a  petition  in  the  court  of  common  pleas  of  Hamilton 
county,  claiming  to  be  the  owner  of  the  ground,  on  both  eddes 
of  certain  parts  of  two  streets,  in  the  city  of  Cindnnati,  de^ 
scribed  in  the  petition,  stating  that  it  would  conduce  to  the 
general  interest  of  the  city,  to  have  the  parts  of  the  two 
struts  vacated,  for  the  purpose  of  erecting  public  buildings 
for  the  use  of  the  county.  Kotice  of  the  filing  of  the  petition 
was  ^ven,  by  posting  a  copy  on  the  door  of  the  court-house, 
and  by  publication  in  a  newspaper  |of  general  circulation  in 
the  county.  The  notice  contained  the  substance  and  prayer 
of  the  petition.  The  court  of  common  pleas,  by  an  order 
made  on  the  10th  of  February,  1854,  approved  of  the  notice, 
and  of  the  proof  of  publication. 

On  the  24th  of  March,  1854,  the  court  made  an  order,  vacat- 
ing the  streets,  as  asked  in  the  petition.  The  ord^  states 
that  the  petition  was  filed  more  than  forty  days  prior  to  the 
term ;  that  notice  was  given  of  the  filing,  and  of  the  substance 
and  prayer  of  the  petition,  more  than  forty  days  prior  to  the 
term,  by  publication  and  posting — specifying  the  newspaper 
and  mode — ^and  that  the  court,  being  satisfied,  upon  hearing 
testimony  adduced  in  open  court,  that  it  would  conduce  to 
the  general  interest  of  said  city  to  declare  said  streets  vacated, 
and  no  person  objecting  to  the  samcy  ordered  that  the  prayer  of 
the  petition  be  granted,  and  that  the  streets  be  vacated. 

At  and  before  the  institution  of  the  above  proceedings  by 
the  defendant,  and  until  within  a  short  time,  the  plaintiff  has 
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had  in  use,  on  the  aide  of  one  of  the  Tscated  streets^  a  gutter, 
for  the  purpose  of  conveymg  water,  running  along  a  puhlic 
street,  into  a  sewer,  and  thence  into  Deer  creek.  This  street 
has  been  constructed  with  a  grade  adapted  to  this  disposition 
of  the  water.  The  defendant  has  entered  upon,  and  is  now 
proceeding  to  make  a  use  of  the  vacated  street  entirely  incon* 
sistent  with  such  prior  use  of  the  same  by  the  plaintiff.  The 
result  is,  that  the  defendant  must  either  desist  from  the  con- 
templated use  of  the  vacated  street,  or  the  water,  which  was 
before  conducted  in  that  direction,  must  be  turned  in  another, 
either  by  a  change  in  the  grade  of  the  public  street,  or  by  an 
undeiground  passage.  Unless  one  course  or  the  other  be 
taken,  there  is  danger  of  serious  injury  by  an  overflow,  not 
only  to  the  [public  street,  but  also  to  the  property  of  indi- 
viduals. 

The  plaintiff  now  applies  for  an  injunction,  to  restrain  the 
defendant  from  so  using  the  vacated  street  as  to  obstruct  the 
flow  along  it  of  the  water  firom  the  public  street  The  object 
of  this  application  is,  not  so  much  to  prevent  the  use  of  the 
vacated  street  for  the  purpose  contemplated,  as  to  determine 
upon  whom  devolves  the  cost  and  expense  of  providing  an- 
other channel  for  the  water;  and  this  raises  the  question 
whether  the  defendant  has  the  right  to  use  the  vacated  street, 
without  any  reference  to  the  use  before  made  by  the  plaintifl^ 
and  without  any  compensation  for  the  cost  or  expense  which 
will  ensue  by  altering  the  grade  of  the  public  street,  or  pro* 
viding  an  underground  passage  for  the  water.  I  state  the 
question  in  this  way,  because  it  is  clear,  to  my  mind,  that,  so 
far  as  the  defendant  is  concerned,  it  is  entirely  one  of  power 
and  of  compensation.  It  is  not  to  be  expected  that  the  de« 
fendant  should,  and,  indeed,  it  ia  not  in  the  power  of  the 
board  of  county  commissioners,  to  enter  on  the  public  streets 
of  the  city,  and  change  their  grade ;  the  care  and  supervision 
of  the  streets  is  not  under  the  control  of  the  defendant,  but  of 
the  city  council. 

In*respect  to  the  public  streets,  the  rights  and  duties  of  the 
city  government  partake  of  two  characters,  in  one  of  which 
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fhe  general  paUio  intei^est  is  repieeeated;  in  the  other,  a  cor* 
porate,  or,  ao  to  q[>eak,  individual  interest  In  one  character, 
<«der  is  preserved,  noisances  are  punished,  etc.;  in  the  other, 
grades  are  fixed,  pavements  laid  down  and  kept  in  repair. 
It  has  been  repeatedly  held  in  this  State,  that,  in  the  latter 
diaracter,  the  city  government  assumes  duties  of  such  a  de* 
scription,  that  what  may  be  termed  individual  liabilities  ensue. 
If  the  grade  is  changed,  or  if  the  street  be  out  of  repair,  and 
an  izguiy  ensue,  there  is  a  liability  to  make  the  damage  sus- 
tained, good.  Now,  where,  in  the  construction  of  works  ren-* 
dered  necessary  by  such  a  duty,  responsibility  is  incurred,  and 
the  benefit  derived  therefrom  is  destroyed  by  the  act  of  an 
individual,  or  of  the  county,  or  the  State,  I  can  see  no  just 
reason  why  compensation  should  not  be  made.  Fpon  this 
principle,  I  £ael  entirely  satisfied  that  the  city  should  be  com-* 
pensated  for  any  alteration  in  the  grades  of  the  streets,  or  for 
any  construction  of  a  water-way,  which  may  be  rendered 
secessaiy  by  the  improvement  to  be  constructed  by  the 
eounty,  in  tlie  part  of  the  street  which  has  been  vacated. 
Indeed,  the  only  question  upon  which  I  have  felt  any  difii- 
culty,  is  whether  their  just  right  of  compensatiim  has  been 
kst  in  consequence  of  tiie  proceedings  had  in  the  court  of 
common  pleas,  which  have  been  stated  above ;  and,  on  this 
pmnt,  it  is  with  difiidence  that  I  announce  my  conclueion. 

In  looking  into  the  acts  under  which  that  proceeding  was 
had,  (Swan  St,  951-2,)  it  is  manifest,  that  a  vacation  of  a 
street  is  not  to  be  allowed,  unless  the  general  public  interests 
so  require.  Now,  in  respect  of  such  general  public  interests, 
I  think  the  act  of  vacation,  in  this  case,  not  only  sufiicient,  but 
ecmdufflve.  But  the  act  (page  951),  also  contemplates  that 
there  should  be  an  inquiry,  by  the  court,  into  the  damage,  if 
any,  to  the  owners  of  lots  in  the  immediate  vicinity  of  the 
street  to  be  vacated;  and  when  any  damages  are  assessed  to 
any  such  owner,  they  must  be  paid,befi»e  the  street  is  closed. 
Kow,  the  same  principle  upon  which  damages  are  to  be  al« 
lowed,  because  oi  any  particular  injury  to  the  owners  of  lots 
not  abutting  on  the  street  vacated,  but  in  its  immediate 
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vicinity,  is  that  on  which  the  city  may  be  entitled  to  compen* 
sation  under  the  circmnstances  of  this  case.  The  act,  how- 
ever, clearly  contemplates  that  such  claim  for  damages  should 
be  made  in  the  course  of  the  proceedings ;  and  for  this  pur- 
pose, among  others,  notice  of  the  filing  of  the  petition,  and  of 
its  object,  is  required  to  be  given  in  a  public  manner.  A 
&ilure  to  appear  and  claim  damages  may  well  be  considered 
as  either  a  waiver  of,  or  a  bar  to  any  future  claims,  by  action 
or  otherwise,  on  tiie  part  of  an  owner  of  lots  in  tiie  vicinity  of 
the  vacated  street.  Whether  the  plaintiif,  under  this  view, 
and  standing  on  the  same  principle,  has  been  precluded  by  a 
failure  to  assert  her  claim  before  the  court  of  common  pleas, 
is  the  point  of  difficulty  in  the  case. 

There  are  two  considerations,  in  view  of  which  I  have  ar- 
rived at  the  conclusion  that  the  plidntiff  is  not  precluded  from 
a  claim  for  compensation,  by  reason  of  the  proceedings  under 
the  statute. 

I.  Where  there  is  a  just  claim  to  compensation  for  dama- 
ges sustained,  before  it  can  be  lost,  by  reason  of  a  failure  to 
assert  it  in  a  special  statutory  proceeding,  the  right  to  apply, 
under  that  proceeding,  should  be  plain.  Although  the  claim 
in  this  case  may  rest  on  the  same  principle  as  the  claim  of  an 
owner  of  a  lot,  it  is  not,  in  terms,  embraced  in  the  statute ; 
and  it  is,  at  least,  doubtful,  whether  the  provisions  of  the 
statute  would  authorize  an  inquiry  into,  and  the  assessment  of, 
damages  in  such  a  case  as  the  present 

The  same  principle  which  governed  the  decision  in  the  case 
of  Cincinnati  v.  CoombSy  16  Ohio,  181,  appears  to  be  applica- 
ble to  this  point  of  the  case;  and  the  city  appears  to  be  fairly 
entitled  here  to  the  benefit  of  the  rule,  under  the  application 
of  which  she  was  held  liable  in  that  case. 

n.  So  much  of  the  act  for  the  vacation  of  streets  as  pro- 
vides for  an  assessment  of  damages,  the  same  not  contem- 
plating or  authorizing  the  intervention  of  a  jury,  but  the  sum*> 
maiy  action  of  the  court,  may  be  considered  inconedstent  with 
the  new  constitution,  and  no  longer  in  force.  If  the  general 
public  interest  requires  the  vacation  of  a  street,  any  particular 
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damage  to  an  individual  should  be  compensated,  and  it  may 
well  be  held  that  this  compensation  should  be  estimated  by  a 
juiy,  if  the  party  entitled  to  it  shall  so  require.  It  is  true,  the 
case  is  not  within  the  letter  of  the  constitution,  providing  for 
the  taking  of  private  property,  for,  strictly,  no  property  ia 
taken.  The  provision,  securing  a  right  of  trial  by  jury,  may 
have  a  more  close  application.  The  two  provisions,  taken 
together,  make  it  exceedingly  questionable,  whether  the  pro- 
vision in  the  act  in  relation  to  the  vacating  of  streets,  as  to 
the  mode  of  assessing  damages,  by  a  summary  inquiry  before 
the  courts  can  now  be  in  force.  It  certainly  was  enacted  on 
the  same  principle  as  other  proceedings  for  the  condemnation 
of  private  property,  which,  before  the  new  constitution, 
were  frequently  authorized,  without  the  intervention  of  a 
jury.  If  such  proceedings  must  be  considered  inconsistent 
with  the  new  constitution,  it  is  difficult  to  see  how  the 
mode  of  assessment,  clearly  contemplated  by  the  act  for  the 
vacation  of  streets,  can  now  be  maintained.  If  there  be,  in 
Buch  a  case  as  the  present,  a  fair  claim  for  compensation,  I 
think  the  principles  of  the  constitution  do  not  authorize  me 
to  hold  that  it  must  be  submitted  for  assessment,  in  a  pro- 
ceeding,  the  provision  for  which  does  not  authorize,  and 
does  not  contemplate,  the  intervention  of  a  jury. 

On  the  whole,  I  am  satisfied  that  the  plaintiff  is  entitled 
to  be  compensated,  and  that  the  remedy  offered,  under  the 
proceedings  before  the  court  of  common  pleas,  was  of  a 
character  too  doubtful  and  uncertain  to  require  that  it 
should  have  been  resorted  to,  and  a  failure  to  do  so,  con- 
stitutes no  bar  to  the  present  proceeding. 

Unless  the  matter  shall  be  arranged  between  the  parties, 
aB  it  is  not  desired  to  arrest  the  progress  of  the  improve- 
ment proposed  by  the  defendant,  an  order  may  be  so  framed 
that  the  necessary  work,  to  provide  for  the  flow  of  water, 
shall  be  done  by  the  plaintiff,  the  defendant  undelrtaking  to 
pay  for  the  same,  under  the  fxirther  order  of  the  court,  in 
the  case. 
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Ex  Pabtb  Hekrt  Waoskeb. 

1.  The  repeal  of  the  set  of  March  12,  ▲.  d.  1852,  creAtSng  the  crimintl 
court  of  Hamilton  coonty,  invested  the  court  of  common  pleaa  d  that 
county  with  Jurisdiction  in  all  criminal  cases,  as  conferred  on  courts  of 
common  pleas  by  the  general  law  of  the  State. 

2.  Whether  a  court  of  general  criminal  Jurisdiction  has  Jurisdiction  of  a 
particular  offense,  Would  not  be  a  proper  subject  of  inquiry  on  an  appli« 
cation  in  haheaa  corpu$  before  another  tribunal. 

3.  The  act  conferring  criminal  Jurisdiction  upon  probate  courts  excluded 
the  county  of  Hamilton,  by  reason  of  the  exception  contained  in  the 
83d  section  of  that  act,  in  reference  to  counties  **  in  and  for  which  a 
special  criminal  court  is  now,  or  may  hereafter  be^  established  by  law." 

Spbcial  Tbbm. — ^Application  for  a  discharge  £rom  the  cus* 
tody  of  the  aheri^  the  petitioner  being  in  arrest,  under  a 
capias  from  the  court  of  common  pleas  of  Hamilton  county* 

On  March  12,  a.  d.  1852,  an  act  was  passed,  creating  and 
conferring  criminal  jurisdiction  on  the  criminal  court  of 
Hamilton  county,  and  divesting  the  court  of  common  pleas 
of  such  jurisdiction.  On  May  1,  a.  j>.  1864,  the  act  creating 
the  criminal  court  was  abolished. 

A.  J.  Pruden  and  T*  A.  &  Connor^  for  petitioner. 

Joseph  CaXj  for  the  State. 

Oholson,  J.  This  is  an  application  for  a  writ  of  habeas 
carpus.  The  defendant  has  been  arrested  under  a  capias^  to 
answer  an  indictment  in  the  court  of  common  pleas,  for 
selling  intoxicating  liquors.  It  is  claimed  that  the  court  of 
common  pleas  has  no  jurisdiction  of  such  a  case ;  that  the 
process  is  therefore  a  nullity,  and  that  the  defendant  is  de« 
tained  without  any  legal  authority. 

•  The  writ  of  habeas  carpus  is  a  writ  of  right  If^  under 
cplor  of  authority  from  any  court,  a  citusen  is  deprived  of  his 
liberty,  when  there  is  no  jurisdiction  or  power  in  such  court 
to  authorize  his  detention,  it  would  be  difficult  to  say  that 
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each  deprivation  ctf  liberty  was  not  unlawful,  and  that  a  case 
was  not  presented,  in  which  the  privilege  of  the  writ  of 
habtioa  eorptis  might  not  be  properly  claimed.  I  feeU  there- 
fore, boond  to  inquire  whether  there  be  any  foundation  for 
the  aasertion,  that  the  court  of  common  pleas  has  no  juris- 
diction or  power  to  authorize  the  detention  of  the  party  in 
this  case.  And  this  inquiry  is  to  be  strictly  limited  to  the 
mere  question  of  jurisdiction  and  power.  With  the  regular, 
ity  of  the  process,  or  proceedings  of  the  court  of  common 
pleasy  I  have  nothing  to  do.  A  writ  of  habeas  carpus^ 
¥^ether  issued  by  a  single  judge  or  the  highest  court,  can 
jiot  be  converted  into  a  writ  of  error  to  correct  irregularities 
or  informalities. 

The  courts  of  common  pleas  are  the  constitutional  courts 
of  general  original  jurisdiction.  Section  4  of  article  4  of  the 
constitution  provides,  that  ^The  jurisdiction  of  the  courts  of 
common  pleas,  and  of  the  judges  thereof  shall  be  fixed  by 
law."  In  pursuance  of  this  injunction  of  the  constitution, 
the  General  Assembly,  by  an  act  first  passed  on  the  14th  of 
March,  1858,  and  amended  on  the  29th  of  April,  1854,*  pre- 
ecribed  the  general  jurisdiction  of  the  court  of  common  pleas 
M  follows : 

^  The  court  of  common  pleas  shall  have  original  jurisdic* 
tion  in  all  civil  cases,  when  the  sum,  or  matter  in  dispute, 
exceeds  the  jurisdiction  of  the  justices  of  the  peace ;  and 
appellate  jurisdiction  from  the  decision  of  county  commis- 
sioners, justices  of  the  peace,  and  other  inferior  courts  in  the 
proper  county,  in  all  civil  cases,  subject  to  the  regulation 
provided  by  law.  It  shall  have  original  jurisdiction  of  all 
crimes  and  offenses,  except  in  cases  of  minor  offenses,  the 
exclurive  jurisdiction  of  which  is  invested  in  justices  of  the 
peace,  or  that  may  be  vested  in  courts  inferior  to  the  common 
pleas.  Provided^  howev^,  that  in  all  criminal  cases,  where  a 
person  shall  be  indicted  and  tried  in  the  court  of  common 
pleas,  for  an  offense  properly  cognizable  therein,  and  he  shall 
be  found  guilty  of  any  such  minor  offense,  embraced  within 
the  terms  of  the  indictment,  the  jury  shall  so  return  in  their 
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verdict,  and  the  court  shall  thereupon  proceed  to  pass  the 
fientence  prescribed  by  law  in  such  case." 

Such  is  the  law,  by  which,  in  the  language  of  the  constitu- 
tion, the  jurisdiction  of  the  courts  of  common  pleas  is  fixed. 
Independent  of  its  recent  enactment,  it  must  be  considered 
as  generally  applicable  to  each  and  every  court  of  common 
pleas  in  the  State.  The  grant  of  jurisdiction  in  criminal 
cases  is  general,  and  though  subject  to  an  exception,  must 
prevail,  and  apply  to  any  and  all  cases  not  embraced  by  that 
exception.  It  undoubtedly  covers  the  present  case,  unless  a 
jurisdiction  over  it  has  either  been  expressly  taken  away  by 
some  other  law,  or  is  vested  excludvely  in  some  inferior  court, 
within  the  meaning  of  the  exception. 

On  the  12th  of  March,  1852,  an  act  was  passed,  creating  the 
criminal  court  of  Hamilton  county,  and  conferring  on  that 
court  full  and  complete  jurisdiction  of  all  crimes  and  offenses 
in  the  county.  By  the  5th  section  of  that  act^  it  was  pro- 
vided that  the  court  of  common  pleas  of  Hamilton  county 
should  not  have  concurrent  jurisdiction  of  crimes  and  offenses 
with  the  criminal  court.  Had  this  act  continued  in  force, 
undoubtedly,  the  jurisdiction  of  the  court  of  common  pleas 
in  such  a  case  as  tibe  present,  could  not  be  maintained.  But 
on  the  1st  of  May,  1854,  that  act,  and  others,  establishing  the 
criminal  court,  and  conferring  on  it  the  exclusive  jurisdiction 
as  to  crimes  and  offenses  in  the  county  of  Hamilton,  appears 
to  have  been  repealed.  Such  repeal,  in  my  judgment^  left 
the  county  of  Hamilton  under  the  operation  of  the  general 
law  regulating  the  jurisdiction  of  courts  of  common  pleas, 
which  has  been  already  quoted.  If,  by  the  operation  of  the 
act  creating  the  criminal  court,  the  county  of  Hamilton  was 
taken  out  of  the  operation  of  the  general  law,  as  to  the  juris- 
diction of  its  court  of  common  pleas  in  criminal  cases,  then, 
after  the  repeal  of  the  law  creating  the  criminal  court,  any 
future  criminal  case  which  might  arise  would  stand,  on  prin- 
ciples clearly  settied,  in  respect  of  that  law  and  court,  pre- 
cisely as  if  neither  had  ever  existed.  The  jurisdiction  over 
such  a  case  would  depend  on  the  general  law  of  the  State ; 
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the  restriction  upon  the  operation  of  the  law  in  the  particular 
county  not  impairing  its  existence  as  a  general  law,  adapted 
to  meet  any  case  which  might  arise,  so  soon  as  the  restriction 
was  removed. 

K  it  were  competent,  as  it  undoubtedly  was,  for  the  Gen* 
eral  Assembly  to  limit  the  operation  of  the  general  law  con- 
ferring criminal  jurisdiction  on  the  courts  of  common  pleas, 
in  reference  to  the  county  of  Hamilton,  by  the  creation  of  a 
criminal  court,  and  to  do  this  no  express  amendment  or  mod* 
ification  of  the  general  law  was  required,  there  can  be  no 
reason  whatever  to  claim,  that  when  the  law  enacting  the 
criminal  court  was  repealed,  it  was  necessaiy  to  make  any 
express  providon  as  to  the  operation  of  the  general  law  within 
the  county  of  Hamilton.  It  seems  too  clear  to  require  argu* 
ment,  that  when  the  limit  was  removed,  the  law,  undoubtedly 
all  the  time  in  full  life,  by  its  own  proper  vigor,  had  that 
operation  of  which  it  was  capable.  To  such  a  case  as  this, 
the  last  clause  of  the  16th  section  of  the  2d  article  of  the 
constitution  (even  if,  in  any  case,  it  could  be  conMdered  as 
being  any  thing  more  than  directoiy  to  the  legislature), 
does  not  apply.  There  is  a  manifest  distinction,  between 
reviving  an  act  which  has  been  repealed,  and  removing  a 
restriction  upon  the  operation  of  a  general  law  still  remaining 
in  force  and  effect 

From  this  view  it  follows,  to  my  mind,  condudvely,  that 
when  the  criminal  court  was  abolished,  it  did  not  require  any 
express  provision  to  ^ve  to  the  court  of  common  pleas  of 
Hamilton  county,  the  jurisdiction  in  all  criminal  cases,  con* 
ferred  by  the  general  law  of  the  State  on  courts  of  common 
pleas.  There  was  no  necessity  to  re-enact,  for  a  particular 
county,  a  law  applicable  to  all  counties  in  the  State. 

It  certainly  can  not  be  claimed,  that  there  is  any  thing  in 
the  act  to  abolish  the  criminal  court,  that,  in  express  terms, 
limits  the  jurisdiction  of  the  court  of  common  pleas  as  de* 
fined  by  the  general  law.  All  that  was  necessaiy  to  carry 
out  the  intention  of  that  act  was,  to  repeal  the  diiierent  acts 
establishing  and  regulating  the  criminal  court,  and  to  provide 
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for  the  transfer  of  its  nnfinidied  budneeB  to  the  court  of  com- 
mon pleas. 

It  is  not  uncommon  in  legislation,  from  abundant  caution^ 
though,  as  before  said,  entirely  unnecessary,  when  any  par* 
ticular  case  is  excepted  from  the  operation  of  a  general  law, 
and  the  exception  is  afterward  annulled,  to  provide  that  the 
case  shall  be  governed  by  the  general  law.  This  may  be 
done  in  terms  more  or  less  definite,  but  the  intention  in  such 
instances  is  clearly  perceptible.  Such  I  understand  to  be  the 
intent  of  the  last  clause  of  the  2d  section  of  the  act  to  abolish 
the  criminal  coiut,  which  provides  that  the  court  of  common 
pleas  ^  shall  have  such  powers  and  jurisdiction  in  criminal 
matters,  in  the  county  of  Hamilton,  as  are  conferred  by  law 
upon  the  courts  of  common  pleas  in  other  counties  in  this 
State.''  The  idea,  that  to  determine  the  jurisdiction  of  the 
court  of  common  pleas  of  Hamiltoa  county,  we  are  to  look 
to  the  counties  in  the  State  other  than  that  county,  and  in- 
quire into  the  jurisdiction  which  may  be  conferred  by  law 
upon  their  courts  of  common  pleas,  and  not  to  the  general 
law  of  the  State  defining  the  jurisdiction  of  all  courts  of 
common  pleas,  can  not,  in  my  opinion,  be,  with  any  proprietyi 
maintained.  The  obvious  intention  of  the  legislature  was  to 
remove  the  limit  and  exception  to  the  operation  of  the  gen- 
eral law,  arising  from  the  existence  of  the  criminal  court,  and 
leave  the  court  of  common  pleas  of  Hamilton  county  to  be 
governed  by  that  general  law. 

The  general  law,  in  express  terms,  provides  that  the  court 
of  common  pleas  shall  have  ori^nal  jurisdiction  of  all  crimes 
and  offenses.  The  only  inquiry  which  remains  is,  whether 
this  be  a  case  within  the  exception — ^whether  it  be  a  minor 
oftense,  ^the  excludve  jurisdiction  of  which  is  invested  in 
justices  of  the  peace,  or  that  may  be  invested  in  courts  inferior 
to  the  common  pleas.'' 

I  am  by  no  means  satisfied,  that  on  an  application  for  a 
writ  of  habeas  eorpnSj  it  can  be  required  of  me  to  make  this 
inquiry.  If  a  court  of  exclusive  civil  jurisdiction  should  take 
cognizance  of  a  criminal  case^  the  party  detained  on  the 
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charge  of  a  crime,  nnd^  tiie  anthoritj  of  such  a  oonrty  might 
well  apply  for  tbe  writ  But  when  a  court  has  a  general 
jurifidiction  of  crimes  and  offenses,  subject  to  certain  except 
liotis,  whether  any  case,  or  class  of  cases,  comes  within  the 
exception,  seems  to  be  properly  cognizable  in  that  court,  and 
with  the  steps  taken  to  bring  the  case  before  it,  there  is  a 
serious  doubt  whether  any  interference,  by  a  writ  of  habeas 
eorpusy  would  be  proper. 

I  might,  perhaps,  be  relieved  from  the  inquiry  on  another 
ground.  Having  decided  that  the  act  re-enacted  on  the 
29th  of  April,  1864,  and  quoted  above,  prescribes  the  jurisdic* 
tion  of  the  court  of  common  pleas  in  criminal  cases,  and  it 
being  conceded,  by  the  counsel  who  presented  the  applica- 
tion, that  exclusive  jurisdiction  of  the  offense  charged  in  this 
ease  is  neither  vested  in  justices  of  the  peace,  nor  in  any 
inferior  court,  the  irresiBtible  conclufidon  is,  that  it  remains 
with  the  common  pleas.  Indeed,  the  question  becomes  a 
very  simple  one,  if ,  as  I  have  endeavored  to  show,  the  gen<^ 
eral  law  is  now  in  operation  in  the  county  of  Hamilton. 
The  legislature  has  not  failed  to  provide  a  tribtmal  for  the 
trial  of  minor  offenses  committed  within  that  county.  Juris* 
diction  over  them  is  vested  either  in  the  common  pleas,  the 
justices  of  the  peace,  or  in  the  probate  court  If  it  can  not 
be  shown  to  have  been  vested  in  the  two  latter,  or  one  of 
Ihem,  it  must  exist  in  the  common  pleas.  It  might  possibly 
be  claimed,  that  the  jurisdiction  of  minor  offenses  is  vested 
in  the  probate  courts,  aa  is  the  case  in  other  counties  of  the 
State ;  but  the  general  and  comprehensive  terms  in  which 
laws  organizing  the  courts  of  justice  of  a  State  are  usually 
framed,  will,  in  the  absence  of  any  express  provision  to  that 
effect  (which  surely  can  not  be  expected),  prevent  such  a 
construction  of  them  as  to  allow  offenses  to  go  without  trial 
or  punishment  And  surely  no  court,  or  judge,  ought  ever  to 
adqpt  such  a  construction,  unless  compelled  thereto  by  the 
imperative  language  of  the  statutes. 

Upon  examining  the  act  conferring  criminal  jurisdiction 
upon  probate  courts,  I  am  satisfied  no  such  jurisdiction,  has 
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ever  been  vested  in  the  probate  court  of  Hamilton  county. 
That  county  was  excepted  from  the  operation  of  the  act 
conferring  such  jurisdiction^  by  a  description  as  clear  as  if  it 
had  been  expressly  named.  The  8Sd  section  of  the  act 
provided :  ^^  That  tiie  provisions  of  this  act,  which  relate  to 
the  exercise  of  criminal  jurisdiction  by  the  probate  courts, 
shall  not  extend  to  any  county  in  and  for  which  a  i^ecial 
criminal  court  is  now,  or  may  hereafter  be,  established  by 
law.''  At  the  time  of  the  passage  of  that  act,  a  special 
criminal  court  was  established  in  Hamilton  county.  The 
mere  abolition  of  that  court  would  not,  in  the  absence  of 
some  declaration  of  an  intention  on  the  part  of  the  legisla- 
ture, confer  a  jurisdiction  before  expressly  excluded.  So  far 
fiom  any  such  intention  appearing,  the  inference  to  be 
drawn  from  the  act  abolishing  the  criminal  court,  is  to  the 
contrary.  There  is  not  only  no  repeal,  or  modification  of  the 
83d  section  of  the  probate  act,  but  all  the  business  in  the 
criminal  court,  some  of  which  must  doubtless  have  been  of  a 
character  proper  for  the  probate  court,  if  exercising  criminal 
jurisdiction,  was  directed  to  be  transferred  to  the  court  of 
common  pleas. 

I  concur,  therefore,  with  the  counsel  who  has  presented  the 
application  for  the  writ,  that  the  probate  court  has  no  juris- 
diction of  the  offense  charged  in  this  case,  but  I  can  not,  for 
the  reasons  stated,  follow  him  in  the  conclusion  that  no  other 
court  has.  On  the  contrary,  in  my  opinion,  the  court  of 
common  pleas  has,  within  the  county  of  Hamilton,  jurisdic- 
tion of  all  minor  offenses,  the  jurisdiction  of  which  is  not 
^exclusively  invested  in  justices  of  the  peace."  I  do  not 
think  it  was  the  intention  of  the  legislature,  that  the  juris- 
diction of  the  court  of  common  pleas,  in  criminal  cases, 
should  be  defined  and  limited  by  any  phrases  found  in  the 
act  abolishing  the  criminal  court,  but  by  the  clear  and  com- 
prehendve  terms  of  the  6th  section  of  the  act  organizing 
courts  of  justice  in  the  State.  Looking  to  that  section  as  a 
guide,  I  find  no  difiiculty.  The  court  of  common  pleas  has 
the  jurisdiction,  unless  it  be  vested  elsewhere;  it  has  not  * 
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been  claimed,  and  I  have  been  unable  to  discover  that  it  ib 
BO  vested. 

In  my  opinion,  the  conrt  of  common  pleas  has  jurisdiction 
of  the  offense  chained  in  the  capias,  and  the  party  must  be 
remanded  to  custody. 


Smbad,  Collard  k  Hughbs  v.  Chrisfield  &  Pealb. 

1.  The  filing  of  a  demurrer  and  an  answer,  to  the  same  stated  ^ause  of  action, 
is  not  permissible.  In  such  case,  a  motion  to  compel  an  election  will  be 
granted. 

2.  A  motion  to  strike  out  specified  defenses  Arom  an  answer,  for  alleged  un- 
certainty, will  not  be  entertained. 

Spbcial  Term. — ^Action  in  attachment,  to  recover  from 
Chrisfield  k  Peale,  as  payees  and  indorsers  of  four  promissory 
notes.  Samuel  Peale,  one  of  the  defendants,  has  filed  a  gen- 
eral demurrer  to  the  petition,  and,  at  the  same  time,  has  filed 
his  answer,  alleging  three  defenses  to  the  action. 

Plaintiff  now  moves  to  strike  out  the  answer  and  demurrer, 
on  the  ground  that  the  defendants  can  not  demur  and  plead 
to  the  same  matter,  at  the  same  time. 

TildcTij  Bairden  ^  Carweny  for  plaintiffs. 

Collins  ^  HerroTij  for  defendants. 

Storbb,  J.  The  defendants  demur  to  the  whole  petition ; 
they  have  also  filed  their  answer. 

The  phuntiffs  move  to  strike  out  the  demurrer,  and  the  first 
and  third  clauses  of  the  answer  for  irrelevancy. 

The  question  made  on  these  pleadings  is,  can  the  defend- 
ants demur  and  answer,  at  the  same  time,  to  the  whole  pe- 
tition? 

By  section  84  of  the  code,  the  only  pleadings  per- 
mitted are  an  answer  or  demurrer;  section  87  prescribes  the 
causes  of  demurrer,  and  requires  that  they  should  be  definitely 
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stated;  by  section  91,  the  defendant  may  demur  to  one  or 
more  of  the  several  causes  of  an  action  stated  in  the  petition, 
and  answer  to  the  residue;  by  section  186,  when  a  demurrer  is 
overruled  the  party  may  have  leave  to  answer  or  reply. 

These  sections,  as  well  as  the  whole  object  of  the  code, 
clearly  indicate  what  the  defendant  is  permitted  to  do. 

He  can  not  demur  to  the  whole  petition,  and  answer  it  at 
the  same  time ;  this  was  the  old  rule  in  pleading ;  no  defend- 
ant could  demur  and  plead  to  the  same  count  in  the  declara- 
tion, and  this  was  ialso  the  proceeding  in  chanceiy.  We  are 
not  inclined  to  strike  out  any  pleading,  except  in  such  casea^ 
where  the  matters  set  forth  are  frivolous,  and  clearly  improper 
to  be  stated;  but  we  have  power  to  compel  the  defendants  to 
elect  between  their  demurrer  and  their  answer.  If  the  first 
is  insisted  on,  the  last  must  be  withdrawn ;  and  on  the  other 
handy  if  the  answer  Is  relied  on,  the  demurrer  should  be  re- 
tracted. If  the  answer  is  retained,  we  will  not  entertain  the 
motion  to  strike  out  the  first  and  third  clauses,  but  will  give 
the  plaintiff  leave  to  file  his  application  in  the  proper  form, 
to  %ompel  the  defendant  to  make  the  clauses  in  his  answer 
more  definite  and  certain* 

This  will  satisfy  the  justice  of  the  case,  and  protect  the 
rights  of  the  parties. 

The  defendant  must  make  his  election  as  indicated. 
The  motion  to  strike  out  the  demurrer,  and  the  several  clauses 
in  tiie  answer,  is  overruled^ 


Smeab,  Collard  &  HuaHBS  v.  Chmbfibld  &  Psalb. 

1.  In  an  action  upon  a  promissory  note,  by  the  payee  against  the  maker,  it  U 
no  defense  thereto  to  state  an  indebtedness  fVom  the  payee  to  the  maker, 
for  usurious  interest  paid  in  vnrious  other  prior  business  transactions. 

3.  A  counterclaim  must  be  specific  and  certain  in  its  statement,  and  must 
arise  out  oi^  or  be  connected  with,  the  plaintiff's  present  claim. 
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SpsciaXi  Tbrm. — On  demurrer  to  counterclaim.  This  is  an 
action  in  attachment,  to  recover  the  amount  of  two  promissory 
notes,  the  defendants  being  the  makers  of  the  one  and  in- 
dorsers  of  the  other,  in  the  firm  name. 

Samuel  Peale  files  his  separate  answer,  and  as  a  third  cause 
of  defense  alleges : 

'<  TTurcL  Defendant  claims,  that  in  discounting  said  notes,  said 
plaintifiEb  deducted  a  much  higher  than  legal  interest,  and 
that  the  proceeds  of  the  same,  received  by  said  Chrisfield, 
were  much  less  than  the  face  of  said  notes ;  all  of  which  de- 
fendant asks  may  be  deducted  from  the  an^iount  still  due  on 
said  notes. 

And  the  said  defendant,  by  way  of  counterclaim,  states 
that  said  William  Chrisfield;  during  the  past  year,  has  been 
in  the  frequent  habit,  as  defendant  is  informed,  of  using  de-^ 
fendanf  6  name  in  borrowing  money  from  said  plaintiftk,  and 
has  paid  plaintiffi  a  veiy  large  sum  of  illegal  interest,  on  dis- 
counts of  paper  signed  in  the  name  of  Chrisfield  &  Peale^  the 
exact  amount,  or  an  accurate  account  of  which  defendant 
can  not  give,  as  it  is  within  the  knowledge  of  plaintilSs  solely, 
but  which,  if  defendant  is  compelled  to  pay  the  notes  now 
held  by  plaintiffs,  should  be  deducted  therefrom. 

Defendant  therefore  asks  that  said  plaintifib  be  compelled 
to  make  a  fuU  and  accurate  statement  of  aU  discounts,  or 
loans  of  money,  made  by  them  to  William  Chrisfield^  in  the 
name  of  Chrisfield  &  Peale,  and  of  all  deductions  for  interest 
made  by  them  on  notes  so  discounted,  and  of  all  interest  in 
whatever  shape,  received  by  them  in  the  name  of  <]!hrisfield  & 
Peale,  and  that  the  full  amount  of  the  same  may  be  deducted 
from  the  amount  of  said  notes^'' 

To  which  plamtiffi  demur. 

TUderij  Bairden  ^  Curweny  for  plaintifik 

CoUins  ^  SerroHy  for  defendant,  Peale. 

Stosek,  J.  The  defendants  set  up,  by  way  of  counterclaim, 
that  Chrisfield,  one  of  the  parties,  during  the  last  year  had 
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borrowed  money  of  the  plaintifi,  in  the  name  of  both  defend- 
ants, and  paid  large  sums  for  excessive  interest,  which  are 
asked  to  be  deducted  from  the  notes  declared  upon  in  the 
petition. 

To  this  the  plaintifi  demur,  and  assign  that  the  matter 
described,  is  not  in  the  nature  of  a  counterclaim,  or  set-off.  By 
the  section  94  of  the  code,  we  can  not  perceive  that  the  de- 
fendant's claim  can  be  supported.  If.  it  was  a  counterclaim, 
it  is  not  stated  with  any  certainty ;  no  amount  is  alleged,  no 
specific  notes  are  named,  as  having  been  given,  nor  any  cer- 
tain allegation  of  an  existing  right  to  lessen  the  amount  for 
any  ^^  cause  arising  out  of,  or  connected  with,  the  plaintiff's 
claim." 

But  if  it  was  alleged  that  the  claim  constituted  a  set-off^ 
how  must  it  be  regarded? 

By  the  section  97,  a  set-off  must  be  "  a  cause  of  action  aris- 
ing upon  a  contract,  or  ascertained  by  the  decision  of  the 
court"  We  suppose  that  the  commonly  received  rule,  that 
the  claim  sought  to  be  set  ofi^  must  be  liquidated,  or  capable 
of  being  liquidated,  applies,  under  the  code,  as  it  ever  has  in 
our  former  practice  under  the  old  law  (Swan's  Stat,  850) ;  or 
it  may  be,  as  intimated  in  that  statute,  the  judgment  of  a  com- 
petent court  between  the  same  parties.  Whether  the  defend- 
ant's claim  comes  within  either  of  these  divisions,  must  de- 
termine the  question. 

The  right  to  be  allowed,  by  recoupment,  for  any  excess  of 
interest  paid,  is  certainly  confined  to  a  suit  brought  upon  the 
note,  or  contract,  on  which  usuiy  has  been  received.  This  is 
the  language  of  the  law  of  Feb.  18, 1848  (Curwen,  849).  But 
this  is  not  the  condition  of  the  defendants.  They  sustain  no 
such  relation  to  the  plaintiffs;  nor  does  the  last  clause  of  sec- 
tion 6  of  the  law  referred  to,  which  authorizes  the  excessive 
interest  to  be  recovered  back,  by  action  against  the  party  re- 
ceiving it,  give  the  defendants  any  right  to  recover,  in  tiie 
form  as  now  presented.  The  claim  does  not  arise  upon  con- 
tract; the  only  contract  between  the  parties  was  to  pay  what 
they  undertook  to  pay ;  and  if  both  have  broken  the  law,  the 
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one  by  receiving  and  the  other  by  paying,  they  are  both  in 
**  pari  delicto "  and  therefore  without  the  remedy  given  by 
law  to  recover  back  the  nsorious  interest  They  would  be  left 
where  the  court  finds  them.  A  remedy,  however,  is  given ;  it 
is  a  special  one — ^the  creation  of  the  statute,  not  the  act  of  the 
parties — and  can  not,  therefore, be  setup  to  defeat  this  action. 
The  demurrer  is  sustained. 


HoBACB  Bronson  v.  John  A.  Mbtcalf. 

Depositions,  disclosing  facts  important  for  the  defense,  were  offered  by  the 
defendant,  and  not  permitt^  by  the  court  to  be  read  in  evidence,  but 
were,  nevertheless,  taken  by  the  Jury  into  their  room,  and  were  before 
them  when  they  deliberated  upon  and  found  their  verdict.  Held: 
That  although  it  is  difficult  to  say  what  degree  of  influence  testimony 
taken  by  a  party  litigant  may  have  had  upon  the  Jury,  yet  the  court 
can  not  but  conclude  that  the  depositions  had  their  influence  u^on  the 
Jury  in  making  up  their  verdict,  and  a  new  trial  should  therefore  be 
g^ranted. 

Spxcial  Term. — ^On  motion,  bj  plaintiff,  to  set  aside  ver- 
dict. 

The  facts  sufficiently  appear  in  the  decision. 

Grames  ^  StOJUj  for  plaintiff. 

Jbhn  G.  Douglass  and  71  J.  GaUaghery  for  defendant. 

Stoksb,  J.  Several  grounds  for  a  new  trial  have  been 
urged,  but  as  one  of  them,  in  our  opinion,  is  sufficient,  we 
need  not  refer  to  the  others. 

It  is  alleged  by  the  pl^trtiff,  and^admitted  by  the  defend-^ 
ant,  that  a  deposition,  which  was  npt  read  in  evidence,  was 
taken  by  the  jury  into  their  room,  ^nd  was  before  them 
when  they  deliberated  upon  and  found  their  verdict. 

The  deposition  w4d.  originally  ta^^m  by  the  defendant  to 
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be  used  on  the  trial,  but  wae  not  in  evidence.  It  contains 
testimony  very  pertinent  to  the  defense,  and  which  might 
possibly  have  had  weight  with  the  jury.  It  does  not  appear 
that  it  was  read  by  the  jury,  nor  is  it  proven  that  it  was  not. 

It  was  formerly  held  that  if  the  jury  carry  with  them 
from  the  bar,  written  evidence  which, was  given  in  courts 
unless  authorized  to  take  it  by  the  court,  or  the  parties,  the 
verdict  would  be  good,  though  the  panel  should  be  pun- 
ished. 7  Bac.  Abridg.  10 ;  Cro.  Eliz.,  616,  Graves  v.  Short, 
There  was  an  exception  made,  however,  as  to  writings 
"under  hand  and  seal.*'  12  Mod.  620,  Lord  Petre  v. 
Heneage. 

8o,  if  a  scroll  which  concerns  the  issue  and  does  not  in- 
duce any  partiality,  be  cast  among  the  jurors,  the  verdict  is 
not  thereby  made  void.  21  Vin.  Ab.  G.  2,  454;  2  Hales,  P. 
C.  806.. 

In  Salkeld,  645,  Bex  v.  Burdettj  the  jury  took  with 
them  an  act  of  the  common  council ;  a  new  trial  for  that 
cause  was  refused,  on  the  ground  that  the  act  was  evidence 
on  neither  side.  Also,  1  Lord  Raymond,  148 ;  but  Holt, 
C.  J.  said,  if  the  act  had  been  evidence  only  on  one  side, 
a  new  trial  should  have  been  granted. 

In  8  John.  252,  Sackley  v.  Hastie^  the  court  say,  "  some 
of  the  ancient  cases  are  very  strict,  but  of  late  years,  courts 
have  been  inclined  to  be  less  rigid.  If  the  jury  have  never 
looked  at  the  papers^  nor  have  been  influenced  by  them^  there  can 
be  no  just  cause  for  setting  aside  the  verdict." 

A  somewhat  different  conclusion  is  indicated  in  8  Bar- 
bour, 46,  Durfee  v.  Evdand^  where  the  fact  of  the  evidence 
being  before  the  jury,  if  once  admitted,  the  presumption  is 
held  to  be  that  injustice  has  been  done. 

It  is  certainly  difficult  to  say  what  degree  of  influence 
testimony  taken  by  a  party  litigant  may  have  had  upon  the 
jury;  we  can  not,  therefore,  separate  it,  giving  to  one  por- 
tion a  certain  value,  and  to  the  other  no  real  effect.  It  may 
be  that  the  opinion  of  some  of  the  panel,  at  least,  was 
molded  by  the  very  evidence  that  we  should  regard  as  irrel- 
evant, if  not  worthless. 
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In  the  case  before  ub,  depositions  offered  by  the  defendant, 
and  which  were  not  permitted,  bj  the  court,  to  be  read, 
were  taken,  nevertheless,  by  the  jury  into  their  room ;  the 
fiEusts  which  the  depositions  disclosed  were  important  for  the 
defense  to  have  proved,  and  it  seems  to  us,  we  can  not  but 
conclude  that  they  were  read  and  had  their  influence  upon 
{he  jury  in  making  up  their  verdict. 

We  find  the  spirit  of  the  rule  very  fully  set  forth  and  vin- 
dicated in  1  Pick.  887,  Sargeant  v.  Roberts ;  and  we  adopt 
it  as  the  only  safe  one  for  us  to  follow. 

We  think,  the  plaintiff,  under  all  the  circumstances,  ia 
entitled  to  a  new  trial,  which  is  accordingly  granted. 


Davis  &  Majob  v.  Cincinnati,  Hamilton  k  Datton  B.  B.  Co. 

1.  Where  the  defendant  failed  to  deliver,  in  a  reasonable  time,  a  boiler  con* 
structed  for  a  steam  saw-mill,  the  measure  of  damages  would  be  as  fol* 
lows :  the  actual  expenses  incurred,  as  well  as  the  reasonable  time  and 
tremble  in  traveling  to  ascertain  what  had  become  of  the  boiler,  and  the 
expense  incurred  in  preparations  for  connecting  the  boiler  with  the  fix- 
tures and  machinery  of  the  saw^mill,  and  interest  on  the  value  of  the 
property  during  the  time  of  detention. 

2.  That  the  profits  which  might  have  been  realised,  had  the  boiler  reached  its 
dMtination  at  the  proper  time,  were  not  proper  and  reasonable  charges, 
and  should  not  be  allowed. 

Special  Term. — An  action  to  recover  damages,  caused  by 
delay  in  the  transportation  and  delivery  of  an  iron  boiler, 
shipped  at  Cincinnati,  for  carriage  to  Knightstown,  Indiana, 

The  facts  sufficiently  appear  in  the  decision. 

Jimes  ^  WarCy  for  plaintift's. 

Worthington  ^  MoMhewSy  for  defendant. 

'   Gholson,  J.  This  was  an  action  to  recover  damages  for 
the  fidlure,  on  the  part  of  the  defendant,  to  deliver,  within 
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a  reasonable  time,  a  boiler  constructed  to  be  used  in  a  steam 
saw-milL  It  was  admitted  that  there  had  been  a  breach  of 
the  contract  for  the  delivery;  the  contest  was,  as  to  the 
proper  measure  and  amount  of  the  damages. 
.  The  items  of  special  damage  claimed  by  the  plaintifT  may 
be  divided  into  three  classes :  1.  The  trouble  and  expense 
incurred  in  traveling,  to  ascertain  what  had  become  of  the 
boiler,  which  was  detained  about  a  month  beyond  the 
period  when  it  should  have  been  delivered  in  the  usual  course 
of  transit  2.  The  expenses  incurred  in  the  preparations  for 
connecting  the  boiler  with  the  fixtures  and  machinery  of 
the  saw-mill,  it  appearing  obvious,  from  the  character  of 
the  construction  of  the  boiler,  and  the  point  of  its  destina- 
tion, that  it  was  intended  for  use,  and  not  for  sale  in  the 
market.  And,  8.  The  profits  which  might  have  been  real- 
ized, had  the  boiler  reached  its  destination  at  the  proper 
time.  Under  this  head  may  be  included  the  wages  and 
expenses  of  an  engineer,  employed  in  advance  of  the  com- 
pletion of  the  mill,  to  attend  to  the  running  of  it  when 
completed. 

The  general  rule  as  to  the  proper  measure  of  damages  in 
such  cases  as  the  present,  I  had  occasion  to  refer  to  in  an- 
other case,  1  Handy,  150,  Louis  v.  Steamboat  Buckeye.  The 
proximate  and  natural  consequences  of  the  breach  of  con- 
tract should  be  considered.  The  difficulty  is  in  applying 
the  general  rule  to  particular  cases.  And  it  seems  to  me 
that  the  proper  test  is  to  inquire,  what  consequences  may, 
from  the  nature  and  subject  matter  of  the  contract,  be  rea- 
sonably deemed  to  have  been  in  the  contemplation  of  the 
parties,  at  the  time  it  was  entered  into?  Any  damage 
which  might  not  be  reasonably  expected  to  ensue  from  a 
breach  of  the  contract,  should  not  be  allowed.  To  au- 
thorize a  recovery  for  such  damage,  there  should  be  proof, 
that,  by  the  terms  of  the  agreement^  or  at  least  by  notice, 
it  was  within  the  actual  expectation  of  both  parties.  Any 
other  rule  might  be  attended  with  considerable  hardship, 
and,  in  the  language  of  a  recent  case  in  Kew  York,  16  Barb« 
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889,  JSbnwr  V.  Wood^  "few  would  enter  into  contracts  of 
any  considerable  extent,  as  to  the  subject  matter,  or  time,  if 
they  should  thereby  incidentally  assume  the  responsibility 
of  carrying  out  other  arrangements,  over  which  they  had  no 
control,  and  the  existence  of  which  was  unknown  to  them/' 
See  also  11  Barb.  871 ;  7  Hill,  61 ;  1  Exch.  Rep.  410.  As 
said  by  Parke,  B.,  in  the  case  last  cited,  "  the  defendants  are 
responsible  only  for  the  reasonable  consequences  of  their 
breach  of  contract.'' 

In  Tiew  of  the  above  principles,  I  am  satisfied  that  the 
items  of  damage  embraced  in  the  first  two  classes,  should  be 
allowed,  and  those  in  the  last  disallowed.  The  plaintiff  will 
also  be  entitled  to  an  allowance  for  the  detention  of  his 
property  at  least  equal  to  the  interest  on  its  value. 

As  to  the  first  items  in  the  first  class,  trouble  and  expense 
in  seeking  for  lost  property,  seems  to  be  a  very  natural  con- 
sequence of  the  loss.  For  what  trouble  and  expense  an 
allowance  should  be  made,  and  the  amount  to  be  allowed, 
are  questions  of  fact,  to  be  considered  under  the  circum- 
stances of  the  case.  The  failure  to  receive  a  small  package 
of  but  little  value,  would  not  justify  a  claim  for  the  trouble 
and  expense  of  a  trip  to  make  inquiries  as  to  its  miscarriage. 
In  such  a  case  as  the  present,  I  think  it  entirely  reasonable 
that  inquiries  should  be  made  in  that  mode,  and  an  allow- 
ance will,  therefore,  be  made,  for  those  items  of  damage. 
If  ot  only  should  the  actual  expenses  be  allowed,  but  such 
amount  as  may  be  deemed  reasonable,  for  the  time  and 
trouble. 

As  to  the  items  in  the  second  class,  the  article  to  be  car- 
ried was  evidently  intended  for  use,  and  not  for  sale,  and 
its  use  required  certain  preparations.  These  might  or 
might  not  have  been  made  in  advance.  If  they  were,  in 
&ct,  so  made,  and  a  loss  was  incurred  for  the  want  of  the 
article,  which  was  the  subject  of  the  contract  of  carriage, 
it  is  one,  I  think,  of  that  character  which  might  have  been 
reasonably  expected,  and  is  sufficiently  proximate.  It  is 
reasonable  to  suppose,  that  a  party  who  has  had  constructed 
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a  boiler  adapted  to  a  saw-mill,  and  who  contracts  for  its 
carriage  to  a  place  in  the  interior  of  the  country,  means  to 
put  it  into  immediate  use ;  and,  it  is  equally  reasonable  to 
suppose,  that  he  has  made  the  usual  and  necessary  prepara* 
tions  for  such  a  purpose. 

As  to  the  items  in  the  third  class,  I  do  not  think  it  could 
have  been  reasonably  expected  that  an  engineer  would  have 
been  employed,  and  his  wages  have  commenced  in  antici- 
pation of  the  completion  of  the  mill.  The  profits  which 
might  have  been  made,  if  the  mill  had  been  completed  at 
the  time  it  would  have  been,  had  the  boiler  been  received, 
are  of  a  character  too  contingent  to  authorize  a  recovery 
for  damages. 


Jambs  L.  Havbn  &  Co.  v.  GtoomsL,  Havkn  &  Co. 

Members  of  a  partnership  are  not  liable  upon  negotiable  paper  made  and 
indorsed,  without  their  knowledge,  in  the  firm  name,  after  public  disso- 
lution, even  though  the  proceeds  have  been  applied  to  the  payment  of 
partnership  debts. 

Bpbcial  Tkrm. — ^Action  to  recover  money  advanced  to  and 
expended  by  one  partner  in  payment  of  partnership  debts. 
The  facts  appear  sufficiently  in  the  decision. 

Taftf  Key  ^  Perry j  for  plaintiffs. 

Miner  J  Clark  ^  Oliver^  and  Fox  ^  French^  for  defendants. 

Stoker,  J.  This  action  is  brought  to  recover  back  money 
alleged  to  have  been  paid  by  plaintifis  for  defendants. 

It  appeared,  on  trial,  the  defendants  were  partners  in  com- 
mercial  business,  prior  to  January  1, 1858,  when  the  firm  was 
dissolved  by  the  withdrawal  of  Goodel,  and  a  formal  notice 
of  the  fact  published  in  one  of  the  city  newspapers.  By  the 
terms  of  dissolution,  Augustus  Haven,  one  of  the  partners, 
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was  authorized  to  setde  up  all  the  bnfflness  of  the  firm,  when 
the  diflsolutioii  took  place.  Haven  and  Dean  united  themselves 
with  Clark,  under  the  name  of  Haven,  Dean  &  Clark,  occupying 
the  place  of  bufflness  of  the  former  firm.  Gk)odel,  meanwhile, 
had  became  a  partner  of  Cowgill,  on  the  same  street  On 
the  7th  of  February,  1858,  the  plaintiffi,  it  id  alleged,  loaned  to 
Haven  their  note  for  $1236.20,  payable  in  eixty  days,  to  the 
order  of  the  old  firm.  This  note  Haven  indorsed,  in  the  firm 
name,  and  procured  it  to  be  discounted.  On  the  11th  of  April, 
1858,  when  the  note  became  due,  another  note  was  loaned,  in 
the  same  name,  for  $1240.51,  payable  to  the  order  of  the  same 
parties.  This  last  note  was  also  indorsed  by  Haven,  in  the 
name  of  the  former  firm,  and  discounted  at  the  office  of 
Ellis  &  Morton.  Both  of  these  notes  were  taken,  indorsed,  and 
discounted,  without  the  knowledge  or  consent  of  Qoodel,  who 
was  not  advised  of  the  existence  of  either,  until  a  short  time 
before  the  last  became  due— Haven,  in  the  meanwhile,  hav- 
ing left  the  State.  Assuming  that  the  proceeds  of  these  notes 
were  received  by  Havetf,  the  first  having  been  paid,  by  Ha- 
ven, before  his  departure,  and  that  he  alone  had  the  benefit 
of  the  discounts,  it  is  then  proved  by  one  of  the  plaintiffs, 
who  is  a  brother  of  one  of  the  defendants,  that  the  plaintifiTs 
paid  the  last  note,  and  they  ask  that  the  defendants  shall  be 
adjudged  to  refund  to  them  the  amount  they  have  advanced. 
It  is  further  proved,  by  Augustus  Haven,  that  he  applied  the 
proceeds,  of  the  first  note,  to  the  payment  of  the  debts  of  the 
firm,  which  he  was  authorized  to  settle. 

On  the  other  hand,  it  is  claimed  by  the  defendant,  Gk)odel, 
that  the  notes  were  made,  by  the  plaintiffs,  payable  to  a  firm 
not  then  in  existence ;  that  they  were  indorsed  by  one  of  the 
firm  without  any  authority  from  the  other  members,  and  that 
the  act  of  Haven  was  unknown  to  Qoodel  at  the  time,  and  he 
has  never  sanctioned  it  since  he  discovered  it.  It  is  fully  in 
proof,  that  though  one  of  the  plaintiffs  knew,  at  the  time  he 
made  the  notes,  that  the  firm  of  Goodel,  Haven  &  Dean  had 
been  dissolved,  it  is  also  proved  that  before  the  last  note 
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became  due.  Haven,  one  of  die  plaintiff  told  a  witnesBy  that 
the  note  was  loaned  to  his  brother  AngostuBy  and  that  he 
knew  that  he  could  not  recover  the  amount  from  Goodel,  as 
one  of  the  old  firm,  and  relied  solely  on  his  brother  to  secure 
him  against  loea. 

The  plaintiffi  rest  their  right  to  recover,  principally  upon 
the  fact  stated  by  Augustus  Haven,  that  the  money  raised 
from  the  notes,  was  applied  to  the  liquidation  of  the  partner* 
ship  debts,  and  very  strenuously  urge  that  such  an  appropria- 
tion creates  a  new  liability  on  tbe  part  of  all  the  former  mem- 
bers of  the  firm ;  that  as  they  are  responsible  for  the  original 
debt,  no  additional  burden  is  imposed  by  the  subsequent  con- 
tract to  raise  the  means  to  pay  it,  and  it  is,  therefore,  equita- 
ble and  just  to  compel  all  the  partners  to  unite  in  discharging 
the  obligation.  This  argument  is  sustained  by  the  supreme 
court  of  Pennsylvania,  in  5  Wharton,  580,  Mtate  of  Davis  v. 
Desauque;  4  Barr,  242,  Bobinson  etalv.  Taylor;  8  Watts  & 
Seig't  846,  Houser  v.  Irmne. 

This  construction  of  tiie  law  is  confined,  so  far  as  we  can 
discover,  to  the  courts  of  that  State.  It  is  not  the  law  as  laid 
down  in  the  text-books ;  but,  on  the  contrary,  we  believe  it  is 
directly  opposed  to  the  whole  current  of  decisions  on  the  sub- 
ject 1  Henry  Blackstone,  156,  KUgour  v.  Firdyaon ;  Collyer 
on  Partnership,  §540 ;  Story  on  Partnership,  §822 ;  1  Hill, 
N.  Y.,  572,  National  Bank  v.  Notion;  2  Metcalf,  Mass.,  809, 
Boimnan  v.  Bbdgett. 

And  the  power  to  settle  and  adjust  the  affairs  of  the  part* 
nership,  does  not  authorize  the  use  of  the  partnership  name, 
for  that  purpose.  19  Maine,  355,  Perrin  v.  Keene;  18  Pick. 
505,  Parker  v.  Macomber;  18  Vermont,  522,  Woodworth  v. 
Downer;  3  Esp.,  108,  J.6e2  v.  Sutton;  1  Carter,  Ind.,  188, 
Hamilton  v.  Seaman;  88  Maine,  424,  Waite  v.  Foster;  21 
Conn.,  888,  Brooks  v.  Holland;  8  Richards's  Eq.  Bep.,  119; 
4  McLean,  888,  Lockwood  v.  Comstock  ^  BisseU. 

These  cases  are  but  the  repetition  of  the  rule  that  has 
been  long  and  very  clearly  established,  by  the  English,  and 
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the  great  majority  of  the  American  courts ;  we  shoald  say 
ally  with  the  exception  of  those  of  Pennsylvania.  If,  as  the 
law  is  broadly  laid  down,  the  duties  and  the  rights  of  the 
co-partnership  cease,  so  far  as  the  one  requires  the  personal 
attention  of  the  individual  members  to  the  common  pro* 
perty;  and  the  other,  so  far  as  they  could  have  boimd  the 
co-partnership,  whenever  the  contract  of  co-partnership  is 
dissolved ;  if,  at  that  period,  neither  partner  can  use  the 
name  of  the  other,  by  indorsement,  or  any  other  form  of  con- 
tract,  we  can  not  understand  why  it  is  claimed  that  one 
partner  can  borrow  money  in  the  name  of  the  original  firm, 
and  its  subsequent  application  confirm  the  act  that  could 
not  be  supported  if  such  application  had  not  been  made. 
The  assent  of  the  other  partners  is  not  thus  given  to  the  con- 
duct of  the  individual,  who  pledges  the  name  of  the  firm, 
and  no  authority  can  be  inferred  from  the  act  itself. 

In  any  aspect  we  are  permitted  to  view  the  question,  we 
feel  it  to  be  our  duty  to  adhere  to  the  law,  as  we  find  it ; 
not  in  the  adjudications  of  a  single  Btate,  but  in  t^  broad 
principle  already  alluded  to,  and  that  is  so  universally  re- 
garded as  an  axiom  in  the  law  of  partnership.  A  dissolu- 
tion destroys  the  unity  of  the  original  association ;  the  part- 
ners then  become  individuals  only,  with  full  ability  to  assume 
new  liabilities  that  may  bear  upon  each  other,  but  will  not 
affect  the  former  relation. 

In  our  judgment,  we  must  find  the  merits  of  the  case,  upon 
the  questions  thus  mooted,  in  favor  of  the  defendants. 

Another  point  was  raised,  that  there  were  acts  of  recog- 
nition, on  the  part  of  Goodel,  as  to  the  conduct  of  Augustus 
Haven,  after  the  dissolution  of  the  concern.  They  de- 
pended upon  isolated  instances,  when  Haven  used  the  firm 
name,  after  dissolution,  and  Goodel  was  privy  to  it ;  but 
these  instances  are  explicable  by  the  circumstances  that 
induced  the  permission,  or  sanctioned  the  act.  They  do  not 
apply  to  the  responsibility  assumed  by  the  individual  part- 
ners in  the  present  case,— and  we  can  not  infer  from  either, 
or  all  the  transactions  proved,  any  intention  to  confer  a 
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general  power  upon  Haven,  to  nse  the  partnership  name,  for 
any  purpose  whatever,  other  than  the  ordinary  liquidation 
of  the  debts,  and  the  collection  of  the  credits. 
We  must  render  judgment  for  the  defendants. 


A.  Q.  Burt  v.  The  Ebntucet  Trust  Co.  Bank. 

1.  The  "act  prohibiting  the  circulation  of  foreign  bank-bills  of  a  less  denom« 
ination  than  ten  dollars,"  passed  May  1, 1854,  did  not  diveat  the  owner- 
ship, or  property,  in  such  bills,  nor  deprive  the  owner  of  his  right  to 
maintain  a  suit  upon  them,  against  the  bank  of  issue, — ^nor  prevent  him 
from  imparting  this  right  to  a  third  party,  by  an  assignment,  for  value. 

2.  The  Isty  2d,  3d,  and  5th  sections,  all  convey  the  idea  that  the  illegality  of 
the  act  consists  in  the  circulation  of  these  bills,  as  a  substitute  for  money, 
in  the  ordinary  commerce  of  the  country,  thereby  becoming  a  part  of  the 
medium  of  exchange  and  barter.  Hence,  the  words,  *</>aM,  transfer ^  and 
circulate"  and  ^^ receive^  or  eauM  to  be  reeeived^"  the  forbidden  notes- 
language  which  must  be  interpreted  to  describe  the  same  transaction,  as 
including  the  buyer  and  the  seller,  the  merchant  and  his  customer,  the 
banker  and  the  broker,  and  the  borrower  on  timOj  by  discount  or  loan. 

Special  Term. — Action  to  recover  money  on  bank-bills, 
issued  by  the  defendant.  . 

The  facts  appear  sufficiently  in  the  decision. 
Jones  ^  Ware,  for  plaintiff. 
Fox  ^  French^  for  defendant. 
Worthington  ^  Matthews^  for  garnishees. 

STORERy  J.  The  plaintiff  is  a  bill-holder  of  the  Kentucky 
Trust  Company  Bank,  a  corporation  created  by  the  legis* 
lature  of  another  State,  and  there  transaction  its  business, 
at  the  time  the  bills  were  issued.  The  defendant  objects 
to  a  recovery,  by  the  plaintiff,  upon  all  bills  below  the  de- 
nomination of  $10^  claiming  that  the  act  to  prohibit  the 
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circulation  of  foreign  bank-bills,  passed  May  1, 1854,  em* 
braces  the  several  rights  of  action,  and  under  it,  we  must 
hold,  that  no  remedy  can  be  given  in  the  courts  of  Ohio. 

The  evidence  in  the  case,  establishes  the  following  facts : 
The  bills  were,  for  the  most  part,  purchased  after  the  1st  of 
October,  1854,  when  the  law  referred  to  went  into  opera* 
tion.  Some  were  borrowed,  but  afterward  paid  for.  They 
were  generally  bought  at  a  large  discount,  and  at  the  time 
of  purchase,  the  bank  had  suspended,  refused  to  redeem  its 
notes,  and  had  gone  into  liquidation. 

That  the  bills  were  all  received  by  the  present  holder, 
either  to  be  sued  upon,  or  returned  for  redemption  at  some 
future  period.  There  is  no  proof  that  they  were  received 
to  be  circulated  as  the  representatives  of  money,  or  that  the 
plaintiff  has  attempted  to  "pass,  transfer,  or  circulate" 
them ;  nor  is  it  in  evidence,  the  bills  wer^  not  in  actual 
circulation,  in  Ohio,  when  the  statute  took  effect. 

The  largest  amount  of  the  bills  are  of  the  denomination 
of  $10  and  upward ;  of  course,  there  can  be  no  objection 
to  judgment  in  the  several  cases,  for  the  various  sums  repre- 
sented by  those  notes.  As  to  the  residue  of  those  bills,  we 
are  asked  to  apply  the  prohibition,  already  referred  to,  and 
it  will  aid,  very  essentially,  the  proper  construction  of  the 
various  provisions  of  the  statute,  if  we,  in  the  first  place, 
ascertain  the  object  of  its  enactment. 

The  title,  which  may  be  regarded  as  in  some  measure 
expressing  the  intention  of  the  law-makers,  though  we  ad* 
mit  that  it  does  not  always  give  a  very  clear  indication  of  the 
purposes  they  contemplated,  is  here  very  plainly  set  forth : 
^  An  act  to  prohibit  the  circulation  of  foreign  bank  bills  of 
a  less  denomination  than  ten  dollars.''  The  circulation, 
then,  of  such  bills,  was  prohibited.  If  the  bills  were  in 
circulation  at  the  time  the  law  took  effect,  they  certainly 
might  have  been  withdrawn  and  remitted  for  redemption, 
or  kept  on  hand  by  the  holder.  They  were  not  confiscated, 
as  contraband,  or  declared  of  no  value  in  the  possession  of 
the  bona  fide  holder ;  and  no  such  power  could  be  claimed  to 
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exist  in  the  le^dature.  If  it  was  lawfal,  before  the  statute 
operated,  to  circulate  the  notes,  the  person  who  held  them, 
at  that  time,  could  not  be  deprived  of  his  legal  right  to  his 
property,  nor  denied  bis  legal  remedies  to  protect  it.  While 
thus  in  his  hands,  their  value  was  the  subject  of  recovery, 
and,  if  he  should  have  lost  them,  by  accident,  or  been  de- 
prived of  them,  by  force,  his  action  could,  doubtless,  be 
maintidned  as  for  any  other  species  of  property.  But  the 
holder  had  no  right  to  aid  in  the  circulation  of  the  pro* 
hibited  currency.  The  sections  1,  2,  8,  and  5,  all  con- 
vey the  idea  that  the  illegality  of  the  act  consists  in  the 
circulation  of  these  bills,  as  a  substitute  for  money,  in  the 
ordinary  commerce  of  the  country,  thereby  becoming  a  part 
of  the  medium  of  exchange  and  barter.  Hence,  the  words 
<^  pass,  transfer,  and  circulate,"  and  ^  receive,  or  caase  to  be 
received,"  the  forbidden  notes — language  which  must  be 
interpreted  to  describe  the  same  transactions,  as  including 
the  buyer  and  the  seller,  the  merchant  and  his  customer, 
the  banker  and  the  broker,  and  the  borrower  on  time,  by 
discount  or  loan.  Hence,  also,  the  prohibition  against  the 
receiving  such  currency  in  payment  of  debts,  to  public 
officers,  or  individuals,  and  the  declaration  that  all  such 
unlawful  paper  shall,  in  the  State,  be  held  worthless ;  added 
to  these,  we  find  the  penalties  for  the  violation  of  the  pro- 
visions of  sections  1  and  2,  and  the  closing  paragraph  in 
section  6,  which  avoids  all  discounts,  whether  of  notes,  or 
other  securities,  where  the  consideration  was  the  paying 
cut,  or  receiving  the  illegal  currency.  More  than  all,  we 
have,  in  the  very  first  section,  the  provisions  which  qualify 
the  operation  of  the  whole  law,  as  to  the  class  of  holders  it 
includes. 

We  think,  then,  that  the  end  the  statute  was  designed  to 
accomplish,  was,  to  keep  out  of  circulation  foreign  bills,  and 
thereby  substitute  our  own,  for  all  commercial  purposes. 
The  end  sought  to  be  thus  attained,  can  not  require  a  more 
liberal  exposition  of  the  law,  and  certainly  ought  not  to 
demand  such  a  construction  of  its  provisions  as  would 
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deprive  a  b(ma  Jide  holder  of  the  foreign  bill,  of  any  legal 
right  to  dispose  of  his  property.    If  the  party  who  is  in 
possession  then,  of  such  bills,  at  the  time  the  statute  took 
effect,  could  not  be  deprived,  by  any  of  its  enactments,  of 
his  rights,  and  would  be  protected,  to  the  full  value  of  the 
notes,  by  all  the  remedies  afforded  by  the  court,  he  may 
well  bring  his  action  upon  the  notes  themselves,  in  one  of 
our  courts ;  for  the  liability  of  the  bank  is  perfect,  and  if  he 
has  a  title  upon  which  he  can  sustain  an  action,  in  his  own 
name,  it  is  difficult  to  conceive  why  he  may  not  impart  it 
to  a  third  party,  for  value.    In  either  case,  the  parties  would 
not  bring  themselves  within  the  mischief  sought  to  be  pre- 
vented, as  the  action  of  the  court  would  be,  to  compel  the 
redemption,  not  to  aid  the  circulation,  of  the  bills.     Be- 
sides this,  if  the  holder  of  said  bills  have  a  legal  interest, 
which  he  may  assert  against  the  bank,  whatever  it  may  be, 
it  can  be  subjected  to  the  payment  of  his  debts,  by  the 
proper  process,  and  the  value  appropriated  by  the  decree  of 
the  proper  tribunal,  to  judicial  sale, — and  it  can  not  be  said 
that  the  effect  of  such  a  sale  would  not  produce  the  same 
consequence  that  the  transfer,  by  sale,  of  the  notes,  by  the 
holder,  to  a  third  person.    It  can  not  be  supposed,  if  the 
bank  from  which  the  notes  issued,  was  solvent,  and  punc- 
tually redeemed  its  liabilities,  that  any  question  would 
arise  under  our  statute;   so  long  as  they   passed  at  full 
value,  none  of  the  difSiculties  involved  in  the  present  con- 
troversy would  exist;  and  there  would  be  no  temptation  to 
avoid  any  just  responsibility.     Under  such  circumstances, 
the  bills  would  be  sent  home  for  redemption,  at  regular 
periods,  dependent  upon  the  demand  for  specie,  and  the 
reputation  of  the  bank  for  solvency.    There  could  be  no  ne- 
cessity for  suits  in  our  courts,  or  in  those  of  the  State  where 
the  bank  exists.    We  must  regard,  therefore,  the  condition 
of  things  presented  by  the  evidence  in  these  suits.     The 
notes  were  not  in  circulation  at  the  time  they  were  pur- 
chased, and  had  not  been  for  some  weeks,  their  value 
was  depreciated  from  thirty  to  forty  per  cent,  and  was 
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decreasing — ^the  holders  were  in  a  falling  market;  they 
could  not  Bend  the  paper  home  for  redemption,  for  that 
would  have  heen  a  fruitless  effort.  Must  they  retain  it, 
subject  to  all  the  contingencies  of  Airther  loss,  and,  perhaps, 
at  lafit,  lose  every  dollar — ^when,  by  disposing  of  it,  at  its 
then  current  value,  they  might  save  a  portion  of  their  pro- 
perty, and  thereby  impart  to  the  purchaser  simply  the  same 
right  they  possessed  themselves?  We  can  not  so  under^ 
stand  the  statute,  nor  interpret  its  provisions.  We  think 
we  may  well  permit  a  recovery  in  all  these  actions,  without 
doing  any  violence  to  the  spirit  and  object  of  the  statute. 

The  view  we  have  thus  taken  is  consistent  with  the  former 
legislation  of  our  State,  on  the  subject  of  banks  and  banking. 

For  several  years,  statutes  have  been  in  force  involving  the 
same  principles,  and  intended  to  secure  the  same  object  The 
only  difference  between  those,  that  existed  when  the  present 
law  was  passed,  and  this  law,  was  in  the  denomination  of  the 
l)iUs  prohibited — ^not  in  the  mode  in  which  the  circulation  of 
the  foreign  notes  is  forbidden. 

By  section  68  of  the  law  incorporating  the  State  Bank 
of  Ohio,  Swan  100,  February  24,  1845 ;  §§5,  6,  Swan  108, 
previous  to  the  passage  of  these  statutes,  the  23d  section  of 
the  law  passed  JanuMy  28, 1824,  was  repealed  March  28, 
1840.  See  Swan  108, 117 ;  law  of  January  22,  1846,  §§1-4, 
and  the  provision  in  §2,  Swan  111 ;  Laws,  February  24, 1848, 
Swan  112,  §§1-8.  Laws,  1845,  March  12,  §§1-2,  expressly  au- 
thorize  suits,  Laws,  March  8, 1845,  Swan  114 ;  of  1851,  January 
25,  Swan  115,  as  to  proceedings;  Laws,  1851,  Swan  116,  §26. 

These  laws  were  all  in  force,  when  the  statute,  which  it  is 
contended  prohibits  a  recovery  in  these  actions,  was  passed. 
They  are  not  expressly  repealed,  or  modified ;  and  but  for  the 
general  clause,  which  declares  all  laws  inconrastent  with  it 
to  be  repeided,  there  would  be  no  intimation  how  far  it  was 
intended  to  refer  to  previous  statutes. 

The  law  now  in  force,  has  a  different  title  from  any  of  the 
preceding,  and  though  we  feel  bound  to  give  it  aU  the  effect 
to  whioh  it  is  entitled,  we  mu8t|  nevertheless,  construe  it  in 
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<>onnectioii  with  the  different  statutes  to  which  we  have  re» 
ferred,  and  which  we  find  are  still  upon  the  statute  book. 

K  we  compare  the  provicdons  in  action  1,  of  the  law  of 
1854,  with  those  of  section  2  of  the  law  of  1846,  and  secticm 
8  of  that  of  1848,  we  find  it  could  not  have  b^n  the  object 
of  the  legislature  to  include,  within  their  prohibition,  cases 
like  the  present  The  purpose  was  to  prevent  the  circulation 
of  foreign  bills  below  certain  denominations — ^not  to  declare 
them  worthless,  as  articles  of  property,  when  not  intended  to 
be  circulated,  or  when  so  depreciated  in  value  that  they  could 
sot  be  drculated.  A  di^rent  construction  would  operate  as 
a  legal  8equestration,|destroying  the  property  of  the  bill-hold* 
er,  if  he  attempted  to  convert  it  ioto  its  present  value,  and 
thereby  forever  release  the  foreign  bank  from  the  redemp- 
tion of  its  bills. 

We  can  not  permit  such  a  result  to  follow.  The  institution 
that  issued  these  notes,  is  bound  to  discharge  them  at  their  full 
value.  They  were  valid  in  their  original  creation — they  are 
still  valid  for  all  the  purposes  of  collection,  and  as  evidences 
of  debt 

If  the  bank  that  created  this  cuiT^icy  is  unable  ornnwilfing 
to  redeem  it,  we  are  bound  to  aid  the  holder  of  the  bills,  if  he 
,8eeks,  by  action  in  our  courts^  to  subject  its  property  to  their 
payment 

We  shall  then  administer  justice  to  aU  parties,  dnd  prevent 
a  great  wrong.  We  shall  ever  hold  ourselves  to  be  subject  to 
the  penal  laws  of  our  State,  whenever  they  are  clearly  defined, 
and  their  meaning  and  object  can  be  ascertained  by  those 
principles  of  exposition  that  we  must  apply  to  all  other  en^ 
actments ;  claiming,  at  all  times,  that  it  is  our  duty  to  hold 
the  law-makers  within  those  limits  to  which  the  right  of  indi- 
viduals, and  the  constitution,  must  confine  all  legislative  bod- 
ies. We  will  not  presume  any  wrong  was  intended  by  the 
legislature,  and  we  will  so  interpret  its  enactments  that  none 
shall  be  done.  When  we  find  a  prohibition  to  do  an  act,  we 
will  not     require  that  there  jshould  be  a  penaUy^  aiso^  to 
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prevent  us  from  enforcing  a  claim  founded  on  the  act  for- 
bidden. 

It  is  our  duty,  in  all  caaes,  to  sustain  and  give  efiect  to  the 
prohibition,  by  denying  the  remedy,  but  never  to  permit  the 
prohibition  to  be  extended  beyond  its  le^timate  meaning,  or 
for  a  purpose  that  would  be  palpably  unjust 

We  have  given  a  vexy  careful  attention  to  the  consideration 
of  these  cases,  and  attentively  examined  the  arguments  of  the 
able  counsel,  who  have  addressed  us  orally,  and  upon  brie^ 
and,  on  the  whole  case,  our  clear  conviction  is,  that  all  the 
plaintifis  are  entitled  to  judgment  upon  all  the  notes  they  have 
offered  in  evidence. 

Judgment  for  plaintiff. 


Abram  Hall,  bt  al.,  AnMiNisTaATORS,  etc.,  v.  Josbphikb 

MUSLEB,  BT  AL. 

1.  The  executors  or  administraton  of  a  deceased  mortgagor  shouldbe  made 
parties  to  a  suit  in  foreclosure. 

2.  The  right  of  the  mortgagee  is  to  enforce  a  lien — ^not  to  recover  an  es- 
tate ;  to  subject  property  to  the  payment  of  a  debt — ^not  to  effect  a  titld 
to  land. 

Special  Tebm. — ^Petition  in  foreclosure,  filed  against  the 
widow  and  children  of  a  deceased  mortgagor.  Defendants 
demur,  for  reason  that  the  administrator  is  a  necessaiy 
party. 

A.  T.  Butlevj  for  plaintiff. 

Moorman  ^  Voslefj  for  defendants. 

Stobbb,  J.  This  is  a  petition  to  foreclose  a  mortgage,  and  the 
question  is  made  whether  the  admiiuBtaitor  of  the  mortgagor, 
who  is  deceased,  should  be  made  a  party  to  the  proceeding? 
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As  a  general  rale,  in  chanceiy  practice,  it  is  held  in  En«» 
gland,  that  the  party  who  is  ultimately  to  pay,  or  be  foreclose 
ed,  and,  in  either  view,  interested  in  seeing  that  the  account 
is  properly  taken,  should  be  made  a  defendant  to  the  rnort^ 
gagee's  bill  2  Spence  Eq.  Juris.  697. 

Sut  it  ia  said  it  is  not  neceesary  to  make  the  personal  rep« 
resentative  a  party  to  such  a  suit,  because,  though  the  heir  is 
entitled  to  have  the  personal  estate  applied  in  exoneration 
of  the  real  estate,  he  must  enforce  that  right  by  filing  his  bilL 
Cooper's  Eq.  PL  88 ;  Lord  Hardw.,  199,  Howes  v.  Wadham ; 
8  P.  Wms.  888,  note  A,  Knight  v.  Knight.  In  the  last 
ease,  the  Master  of  the  Bolls  decided  that  it  was  not  necessary 
to  join  the  personal  representative,  ^'  because  the  bill,  being 
only  to  foreclose  the  equity,  the  plaintaff  need  only  make 
him  the  party  who  has  the  equity .'' 

The  same  rule  is  adopted  in  Kew  York,  9  Paige,  90,  Leon^ 
ard  V.  Morris;  so  in  Virginia,  2  Hen.  &  Mun.  6,  Graham's  ejifr 
y.  Carter;  and  in  Indiana,  4  Black.  879,  Slaughter  v.  Fomt^ 
etal. 

In  Ohio,  where  strict  foreclosure  has  never  prevailed,  but 
on  the  contrary,  the  mortgaged  property  has  always  been 
subjected  to  sale,  the  reason  of  the  English  rule  does  not 
^sist. 

As  early  as  1795,  the  governor  and  judges  of  the  'S.  W. 
Territory,  adopted  the  Pennsylvania  statute  of  1705,  which 
gave  to  the  mortgagee  the  remedy  by  scire  facias.  To  this 
proceeding,  ^  the  mortgagor,  his  executors,  or  administrators, 
were  necessary  parties ; "  and  a  sale  under  the  record  barred 
the  equity  of  redemption  of  a  subsequent  purchaser.  4  Ohio^ 
Iknnison  v.  AUmj  495 ;  8  Ohio,  44,  Biggerstaff  v.  Lovdand ;  15 
do.  735,  Hdghway  v.  Peridleton.  After  the  enactment  of  the 
statute,  it  was  doubted  whether  a  bill  in  equity  would  lie  to 
foreclose,  and  it  would  seem  that  no  other  remedy  than  that 
of  scire  facias  was  pursued,  at  least  in  southern  Ohio ;  but,  in 
1821,  it  was  held,  by  the  Supreme  Court,  that  the  remedy,  in 
chancery,  was  cancellation,  though  the  decree,  in  the  first 
instance,  should  require  the  mortgaged  premises  to  be  sold. 
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1  Ohio,  285 ;  And  oar  subsequent  practice  nntil  the  code, 
has  been  in  conformity  to  this  role. 

As  there  can  be  a  judgment  recovered  on  a  bond  or  note, 
secured  by  the  mortgage,  against  the  pereonal  representative, 
if  the  payer  is  dead,  and  as  the  decree,  when  a  foreclosure  is 
asked,  is  for  the  sale  of  the  property,  there  would  seem  to  be 
every  reason  why  the  executor,  or  administrator,  should  be 
made  a  party.  They,  alone,  are  supposed  to  know  the  state 
of  the  accounts  between  the  original  parties,  as  they  have 
the  custody  of  the  decedent's  papers;  and  as  any  balance, 
remaining  due  after  the  sale,  must  be  paid  from  the  ftind  in 
their  hands,  they  ought  to  be  permitted  to  litigate  the  whole 
matter,  as  in  any  other  case,  when  a  money  demand  is  set  up 
against  the  estate.  The  right  of  the  mortgagee  is  to  enforce 
a  lien — ^not  to  recover  an  estate;  to  subject  property  to  the 
payment  of  a  debt — not  to  effect  a  title  to  land.  This  would 
seem  to  have  been  the  opinion  of  the  Supreme  Court  in  5 
Ohio  555,  PiaM  v.  St.  Clair^a  heirs^  and  we  have  no  doubt 
of  its  correctness. 

It  is  now  held,  in  England,  that  the  personal  r^resentative 
must  be  made  a  party  to  a  bill  for  the  execution  of  a  trust  for 
sale,  by  way  of  mortgage.  2  Jac.  &  Walker  229,  Christopher 
V.  Sparke.  Judge  Story,  in  1  Sumner  109,  Dexter  v.  Arnold! 8 
adnCr^  decided  ^  that  the  personal  representatives,  as  well  as 
the  heirs  of  the  mortgagor,  were,  ordinarily,  neoessair  paiw 
tiefl;^'  and  the  sameloint  is  directly  affinned  in  Alabama, 
4  Porter,  250,  WHJdns  et  al.  v.  Wilkins. 

In  Ohio,  the  executor,  or  administrator,  by  law,  is  required 
to  pay  off  the  mortgage  debts  of  the  decedents,  whom  they 
represent,  according  to  their  priorities,  and  are,  therefore,  di- 
rectly interested,  as  the  English  rule  states  it,  <<  in  taking  the 
account,  as  well  as  redeeming  the  estate  f  and  it  seems  to  me, 
upon  evexy  proper  principle,  they  should  be  made  parties. 

Demurrer  sustaiued. 
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Mabinb  Ruffner,  who  sues,  etc.,  v.  Commissioners  of  Ham- 
ilton County,  et  at 

1.  The  local  act  of  February  24,  1848,  "  relating  to  the  duties  and  powers 
of  the  county  cominiBsioners  of  Hamilton  county/'  was  not  repealed  by 
express  terms,  or  by  implication  of  the  general  law  of  March  12,  1853, 
''establishing  boards  of  county  commissioners,  and  prescribing  their 
duties ;"  nor  is  such  local  legislation  inconsistent  with  the  provisions  of 
the  new  constitution. 

3.  Building  contracts  are  void,  and  can  not  be  sustained  where  entered  into, 
by  a  majority  of  the  county  commissioners,  in  contravention  of  the  3d 
section  of  the»  local  act  of  1848,  prohibiting  the  commissioners  from 
entering  Into  any  contract  for  the  erection  of  a  public  building,  involving 
an  expenditure  of  more  than  $5,000  of  the  public  funds,  without  first 
submitting  the  question  to,  and  receiving  the  approval,  ot  a  majority  of 
the  qualified  electors  of  the  county. 

3.  In  such  case  an  injunction  will  lie  to  prevent  further  proceedings  undef 
such  contract. 

4.  Where  two  affirmative  statutes  exist,  one  is  not  construed  to  repeal  the 
other  by  implication,  unless  they  can  be  reconciled,  by  no  mode  of  inter* 
pretaiion. 

Spxcial  Term. — Applicatian  for  an  injunction  to  lestram 
John  F.  Miller  and  John  Patton,  two  of  the  conuniflooneiB 
of  Hamilton  eounty,  and  John  Hawkins,  huilder,  from  all 
proceedings  nnder  a  pretended  contract,  made  hy  Miller  and 
Patton,  as  commissioners,  of  the  one  part,  with  Hawkins,  as 
hnilder,  of  the  other  part,  for  the  erection  of  an  insane 
asylum,  near  Carthage,  in  Hamilton  county.  The  petition 
alleges  that  the  plaintifl'  is  a  tax-payer  of  the  county,  and 
also  one  of  the  three  members  of  the  board  of  county  com- 
missioners, and  that  he  sues  for  himself,  as  well  as  other  tax- 
payers of  the  count  J,  who  are  too  numerous  to  be  made 
parties;  that  the  plaintiff  knew  nothing  of  this  contract, 
«nd  that  he  had  entered  his  protest  against  its  execution  as 
illegal  and  fraudulent;  that  the  contract  is  indefinite  as  to 
the  amount  of  brick  to  be  furnished,  and  as  to  the  time  when 
to  be  done ;  that  notice  of  the  intention  to  contract  was  not 
given;  that  the  price  agreed  to  be  given  was  exorbitant; 
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that  other  peraoDa  are  ready  and  willing  to  do  the  work  at  a 
lees  price,  and  that  thereby  there  will  be  a  loss  of  ten  thous* 
and  dollars  to  the  tax-payers;  that  it  involves  an  expenditure 
greater  than  five  thousand  dollars ;  and  that  the  question  of 
such  an  outlay  has  not  been  submitted  to  the  approval  of  the 
qualified  electors  of  the  county. 

Walker^  KebUr  ^  FarcCy  for  plaintiff. 

Worthington  ^  MaUhews,  and  J.  B.  Warren^  for  defendants. 

Stobbb,  J.  The  plaintiff  claims  to  be  a  tax-payer  of 
Hamilton  county,  and  as  such  to  be  directly  interested  in  the 
action  of  the  defendants,  whose  proceeding,  as  described  in 
his  petition,  will  necessarily  cause  to  be  levied  upon  his 
property  a  tax  to  discharge  the  pretended  obligations  they 
have  assumed. 

The  substance  of  the  petition  is,  that  two  of  the  defend* 
ants,  who  are  a  majority  of  the  commissioners  of  Hamilton 
county,  have  contracted,  as  they  allege,  with  divers  persons 
to  construct  a  building,  to  be  appropriated  for  an  infirmary 
and  lunatic  asylum ;  that  the  construction  involves  a  larger 
expense  than  five  thousand  dollars.  The  contracts  were 
made  without  the  submisdon  of  the  question,  whether  the 
expenditure  should  be  made,  to  a  vote  of  the  electors  of  the 
county,  as  required  by  law.  It  is  also  averred  that  the  con- 
tracts were  entered  into  without  proposals  for  estimates  being 
invited  from  others ;  that  no  competition  has  been  permitted 
amo^ig  those  who  would  otherwise  have  solicited  the  work, 
but  the  same  has  been  allotted  to  individuals  at  high  prices^ 
and  greatiy  beyond  the  fair  value. 

The  defendants  answer,  denying  the  fact  that  the  contracts 
entered  into  are  at  prices  beyond  the  fair  value  of  the  work 
to  be  done.  They  admit  that  no  proposals  were  sought  to 
ascertain  the  value  of  the  work,  and  that  no  vote  was  taken 
by  the  electors  of  the  county  to  authorize  the  expenditure. 
All  the  other  allegations  of  the  petition  are  substantially 
admitted. 
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The  application  has  been  argued  to  me  on  the  question  as 
to  the  necessity  of  the  approval  by  the  electors  .of  the  expen* 
ditnre  proposed,  before  the  contracts  could  be  made.  The 
other  question,  involving  the  power  of  the  commissioners  to 
act  until  proposals  had  been  invited,  has  been  already  deter* 
mined  by  one  of  my  colleagues,  who  has  determined  upon 
the  cases  presented,  and  upon  the  facts  as  there  stated,  to 
deny  the  application  for  a  restraining  order,  regarding  tho 
point  as  depending  mainly  upon  the  discretion  of  the  com* 
missioners,  and  as  no  abuse  of  that  discretion  is  averred,  none 
can  be  presumed.  With  this  ruling  I  coincide,  reserving, 
however,  until  ftdler  argument,  upon  final  hearing,  the  benefit 
of  any  doubt  I  may  have  as  to  the  propriety  of  granting  th^ 
relief  sought  by  the  petition,  when  the  question  may  be  more 
elaborately  discussed,  and  all  the  facts  connected  with  it 
more  minutely  set  forth  and  proved. 

The  other  point,  however,  already  stated,  was  not  pre* 
sented  on  the  former  hearing,  and  is  now  before  the  court  for 
the  first  time.  The  whole  argument  in  favor  of  the  proposi* 
tion  is  based  upon  the  8d  section  of  the  law  of  1848,  passed 
February  24;  see  Local  Statutes,  vol  46,  267.  We  have 
abeady  said  the  requisition  of  this  section  has  not  been 
observed,  and  it  is  now  our  duty  to  inquire,  if  it  was  in  force 
at  the  time  the  contracts  were  made. 

On  the  part  of  the  defendants,  it  is  claimed  that  the  law 
embodying '  this  section  is  inconcdstent  with  the  act  establish* 
ing  boards  of  county  commissioners,  and  prescribing  their 
duties ;  see  law  of  March  12, 1858— Swan  180,  §11. 

It  will  be  readily  perceived  that  this  act  does  not  repeal 
the  law  of  Februaiy,  1848,  by  name,  nor  does  it  seem  to  us 
that  it  repeals  it  by  necessary  implication.  Whenever  the 
latter  rule  is  relied  on,  it  must  be  when  a  clear  case  for  its 
application  is  presented,  and  as  implied  repeals  are  never 
favored,  there  should  be  no  reasonable  doubt  of  the  intention 
of  the  legislature  when  it  is  sought  to  be  enforced.  10  Ohio 
178, 178,  Do^e  v.  Oridley.  As  was  said  in  this  case:  ^<When 
two  affirmative  statutes  exist,  one  is  not  construed  to  repeal 
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the  other  by  implication,  .unlesB  they  can  be  reconciled  by 
no  mode  of  interpretation."  See  alao  2  Wash.  881,  Warder 
v.AreU;  9  Cowan,  487,  McCartee  v.  Orphan  Asylumydc; 
and  the  very  able  note  in  the  introduction  to  1  Curwen's 
Revised  Statutes,  where  the  principle  is  fully  discussed,  and 
the  autliorities  quoted. 

When  the  law  of  1848  was  enacted,  the  law  of  1881, 
March  8,  was,  and  still  is,  in  force ;  Swan  758.  Although 
by  the  latter  statute  the  power  was  very  fully  vested  in  th^ 
commissioners  to  erect  public  buildings,  it  was  nevertheless 
restrained  by  the  law  of  1848,  This  restraint,  it  is  not  claimed^ 
was  then  unconstitutional,  or  inconsistent  with  the  proper  exer* 
cise  of  the  powers  already  conferred  on  the  commissioners. 

It  may  well  apply,  it  is  not  denied,  to  the  laws  of  1881, 
but  it  is  claimed  it  can  not  control  that  of  1858,  as  section 
26  of  the  2d  article  of  the  constitution  forbids  all  general 
legislattony  unless  it  is  uniform  in  its  operation  throughout 
the  State.  As,  then,  the  law  of  1858  was  a  general  law;  its 
operation  must  be  uniform,  and  not  restrained  by  any  legis>- 
lation  that  would  modify  its  powers  in  any  one  locality  more 
than  another. 

In  other  words,  it  is  contended  that  the  legislature,  when  a 
general  law  is  once  enacted,  have  no  power  to  control  the 
manner  of  its  operation — it  must  act  precisely  the  same  in 
every  county,  not  merely  as  to  the  object  it  proposes  to  attain, 
or  accomplish,  but  the  same  minute  details  that  are  connected 
with  its  machinery  in  one  portion  of  the  State,  must  be  arbitrai' 
rily  followed  everywhere.  The  position  thus  assumed  covers 
the  whole  power  of  the  legislature  in  the  enactment  of  laws, 
and  it  is  our  duty,  therefore,  to  ascertain  what  is  meant  by  the 
language  of  the  clause  in  the  constitution  referred  to ;  to  learn 
how  far  it  limits  the  law^^making  power,  and  deprives  the 
legislature  of  the  right  to  restrict,  as  occasion  may  require, 
the  acts  of  public  officers. 

We  suppose  no  new  limitation  was  introduced  into  the  new 
4Km8titution,  by  the  clause  alluded  to,  that  did  not  attach,  by 
fair  legal  construction  to  the  old.    The  principle  asserted,  we 
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believe,  was  always  held  by  the  courts,  and  was  a  part  of  the, 
jurisprudence  of  the  country.  No  laws,  profesong  to  be  of 
general  utility,  imposing  burdens  for  the  conunon  benefit,  or 
affecting  the  property  or  privileges  of  individuals,  could  havQ 
been  held  valid,  if  distinctions  should  be  made  in  the  manneir 
of  their  execution,  in  the  amount  of  duty  required  to  be  per* 
formed,  or  the  burdens  to  be  borne.  When .  the  system  is 
introduced,  or  a  rule  affirmed,  they  must  both  affect  all,  and 
operate  equally  upon  all. 

8uch  has  been  the  character  of  all  our  general  laws,  where 
the  principles  we  have  alluded  to  have  been  embodied,  os 
eought  to  be  sustained.  Our  criminal  code— our  whole 
remedial  system  of  laws — our  practice  act»-— our  laws  im* 
posing  taxes — ^have  had  in  view  a  uniform  operation,  yet^ 
from,  time  to  time,  it  has  been  deemed  expedient  to  define 
the  limits  of  criminal  jurisdiction,  and  furnish  to  the  local 
authorities  of  particular  cities,  towns,  and  villages,  the  mean^ 
to  protect  themselves,  by  special  legislation,  operating  alike 
within  the  territory  upon  the  resident,  as  well  as  the  stranger^ 
producing,  as  a  necessary  result,  great  irregularity  in  the 
burdens  imposed,  as  well  as  the  restraint  of  private  right 
And  thus  it  is  that  new  legal  remedies  are  given,  when  the 
necessity  is  obvious,  from  the  peculiar  condition  of  commerce^ 
agriculture,  or  manufactures,  requiring  a  new  exercise  of  legist 
lative  power  to  protect  those  great  interests — and  hence  the 
statute  authorizing  the  seizure  of  water-craft,  the  law  protect* 
ing  wild  animals  from  the  hunter  at  certain  times  of  the  year, 
and  that  which  has  heretofore  exempted,  from  the  usual 
burdens  of  taxation,  the  machineiy  of  the  manu£Etcturer ;  thus 
jM-actically  conferring  advantages  upon  particular  sections  of 
the  country,  as  many — ^perhaps  the  largest  portion — ^must 
necessarily  be  without  the  benefit  of  such  legislation. 

Our  tax  system,  though  intended  to  be  general,  has  dis* 
criminated  in  the  object  to  be  taxed ;  though  the  amount  to 
be  levied  is  nominidly  the  same  upon  all  property,  yet  the 
mode  of  assessment,  the  values  ascertained,  and  the  proporr 
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tiona  to  be  fairly  borne  by  the  tax-payer,  are  often  unequally, 
if  not  arbitrarily,  levied. 

Since  the  organization  of  our  State  government,  the  power 
to  enact  local  laws,  operating  in  some  measure  in  restrictiou 
or  modification  of  the  general  statute,  has  been  assumed  by 
the  legislature,  acquiesced  in  by  the  people  of  the  State,  and 
never  judicially  denied  by  the  courts. 

We  have  but  to  look  through  the  volumes  that  contain 
the  legislation  of  the  last  fifty  years,  to  find  the  fullest  vin* 
dication  of  the  power  referred  to,  in  the  numerous  private 
acts  that  trenched,  not  only  on  the  general  laws,  but  frequently 
assumed  the  character  of  judicial  interpretation ;  and  these 
were  not  peculiar  to  our  own  State.  The  statute  books  of 
eveiy  State  legislature  exhibit  shnilar  a^umptions  of  power, 
that  have  been  held  not  only  justified  by  some  particular 
exigency,  but  were  the  salutary  exercise  of  legislative  dis* 
cretion;  thus  maintaining  the  sanctity  of  the  law,  by  so 
guarding  its  administration  that  the  public  functionaxy  may 
have  not  only  no  temptation  to  do  wrong,  but  as  the  very 
condition  of  holding  his  office,  shall  be  required  to  yield  his 
private  interest  to  that  of  his  constituents* 

We  have  said  that  the  rule  requiring  all  general  laws  to 
be  uniform,  is  but  the  exposition  of  the  law,  as  always  ad* 
ministered  by  the  courts,  and  its  practical  application  has 
never,  we  believe,  been  doubted,  though  so  often  made  the 
subject  of  special  legislation. 

The  constitution  of  the  United  States  empowers  Congress 
to  pass  an  uniform  system  of  bankrupt  laws,  and  to  provide 
also  for  a  uniform  system  of  naturalization ;  and  yet  a  bank* 
rapt  law  has  been  made  to  operate  upon  one  class  of  persons 
to  the  exclusion  of  another;  and  though  the  mode  of  natur* 
alization  has  been  prescribed — the  material  part,  the  fees  of 
the  officers  performing  the  service,  are  left  to  the  regulation 
of  the  several  States ;  and  thus  the  right  of  citiasenship  in  Ohio 
may  cost  but  a  small  pittance,  while  in  another  State  the  fees 
may  be  exorbitant 

We  are  led,  therefore,  to  believe  that  the  language  of  our 
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present  constitution  is  not  more  restrictive  than  the  rule  ex- 
isting anterior  to  its  adoption,  by  which  its  powers  were 
construed  and  regulated. 

When  we  refer  to  the  action  of  the  legislature  since  the 
new  constitution^  we  find  the  same  right  of  which  we  have 
spoken  has  still  been  claimed,  and  vexy  distinctiy  asserted. 
The  members  of  the  Assembly  were,  many  of  them,  recently 
from  the  Constitutional  Convention,  and  must  be  supposed  to 
have  understood  the  object  and  meaning  of  the  instrument 
they  had  asdsted  in  framing,  and  by  which  their  powers  of 
legislation  must  have  been  controlled. 

They  gave,  then,  a  construction  to  the  constitution,  which, 
being  cotemporaneous  with  its  fonnation,  is  entitied  to  great 
weight  in  deciding  what  should  be  our  opinion  on  the  same 
subject. 

8  Ohio,  558,  555,  Heirs  of  Imdlow  v.  Johnson;  per  Hitch- 
cock, J. ;  1  Cranch,  299,  Stuart  v.  Laird;  1  Wheaton,  804^ 
Martin  v.  Hunter;  6  "Wheaton,  264,  Cohens  y.  Commonwealth 
of  Virginia;  27  Maine,  9,  Myriek  v.  Hasey. 

Thus,  on  the  20th  of  April,  1852,  Local  Laws,  voL  50,  p.  8, 
a  statute  was  passed  distinctiy  increasing  the  powers  of  the 
commissioners  of  Hamilton  county,  and  though  it  was  in 
^pari  materia^^  practically,  with  the  law  of  1848,  yet  it  does 
not  repeal  it  directiy,  or  by  implication;  voL  50,  p.  10,  a 
special  law  to  remove  the  county-«eat  of  Lucas ;  vol.  50,  p.  9, 
a  special  law  relative  to  jurors  and  clerks,  applicable  only  to 
Hamilton  county;  vol.  50,  p.  10,  establishing  township  election 
precincts,  when  there  was  a  general  law  on  the  subject ;  vol* 
60,  p.  12,  admitting  candidates  to  examination  and  to  practice 
law  who  are  not  citizens  of  the  United  States ;  vol.  50,  p.  19, 
for  support  of  a  certain  school  district ;  and  in  the  legislature 
of  185a-54,  vol  51,  pp.  580,  584,  588,  589,  540 ;  and  last  of 
all,  the  law  authorizing  the  commisdoners  of  Hamilton 
county  to  purchase  land  for  a  work-house,  under  which  the 
jail  property  has  been  purchased,  voL  52,  pp.  165, 166, 167, 
168, 171,  and  passim  to  p.  184. 
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We  think  that  we  may  well  conclude  that  the  power  to 
enact  local  laws,  of  the  description  to  which  we  have  referred^ 
in  any  proper  case,  haa  been  properly  assumed  by  the  legiB^ 
lature. 

The  law  of  1848,  as  we  have  already  intimated,  has  not 
been  repealed  in  express  terms,  and  that  it  is  regarded  to  be 
still  in  force,  we  find  it  republished  by  Swan,  p.  181.  This 
late  compilation  of  the  statutes  has  been  approved  by  the 
le^lature,  and  a  large  number  of  volumes  purchased  for 
distribution,  as  the  authoritative  version  of  the  laws  now  in 
operation. 

With  all  these  facts  before  us,  we  can  not  hold  that  the 
law  of  1848  has  been  repealed,  or  that  it  is  inconsistent  with 
any  of  the  clauses  of  the  constitution  relied  on  by  the  defend'^ 
ants'  counsel.  The  object  of  that  law  was  such  that  it 
•strongly  appealed  to  the  legislative  discretion ;  the  limitation 
^f  power  it  intended  to  impose  was  just  and  appropriate ;  the 
restraint  upon  ita  exercise,  except  by  the  consent  of  the  tax* 
payers,  was  but  the  protection  which  those  tax-payers  had  the 
light  to  ask  from  those  who  alone  could  impart  it  It  is,  after 
«11,  but  the  denial  to  the  public  servants  of  the  right  to  expend 
the  public  treasure,  without  the  consent  of  those  who  must 
ultimately  meet  the  expenditure.  Before  the  burden  is  im** 
posed,  it  is  but  just  that  the  willingness  of  the  electors  to  bear 
it  should  be  manifested  in  an  intelligent  and  unmistakeable 
omanner. 

An  argument,  drawn  from  the  last  clause  of  section  26, 
4uticle  2,  of  the  constitution,  has  been  uiged,  but  we  do  not 
feel  its  pressure.  The  law  of  1858  took  effect  from  the  date 
of  its  passage,  but  a  portion  of  the  expenditure  it  would 
otherwise  authorize  to  be  made  is  forbidden  by  the  law  of 
1848,  then  in  force,  unless  the  tax-payers  consent.  The  limi* 
itation  does  not  afiect  the  validity  of  the  law — ^it  merely 
prevents  the  expenditure  of  money,  beyond  a  definite  amount, 
until  the  assent  of  the  electors  has  been  had.  It  is  as  if  the 
law  of  1848  was  incorporated  into  the  law  of  1858,  and  I  do 
not  perceive  how  such  provifflon  can  be  held  to  be  unconsti- 
tutional 
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The  question  ptesented,  we  feel  is  a  veiy  grave  one ;  but 
after  a  careful  examination  in  all  its  aspects,  our  conviction  is 
that  the  law  of  1848  is  in  force,  and  the  contracts  entered 
into  by  the  conmiissioners  can  not  be  sustained  on  legal 
{principles.  K  there  is  no  power  to  authorize  their  execution, 
the  parties  in  interest  can  claim  nothing  from  the  county — 
fhe  contracts  are  simply  void,  as  the  statute  expressly  declares 
they  shall  be,  if  its  provisions  are  not  complied  with ;  and  all 
payments  made  upon  such  contracts,  whether  part  performed 
or  not,  come  within  the  same  rule. 

The  right  of  the  plaintiff  to  sue  was  not  argued  at  the 
hearing  of  this  motion,  though  it  was  very  fully  before  my 
colleague  on  the  former  application.  I  have  no  doubt  of  the 
right  of  any  tax-payer,  who  will  be  compelled  to  pay  a  por- 
tion of  the  amount  of  the  proposed  expenditure,  to  ask  relief 
from  any  act  of  the  county  commissioners,  which  will,  against 
law,  require  them  to  assess  his  property  to  discharge  their 
expenditure. 

2  Myhie  &  Craig,  129,  613 ;  8  Simons,  193,  272 ;  9  Johns, 
Ch.,  439 ;  Story's  Eq.,  §934 ;  5  Porter's  Ind.,  39 ;  2  BUgh  N.  R., 
812;  8  Coms*,  480 ;  4  Mybe  &  Craig,  17 ;  2  Duer,  618,  663  j 
1  Duer,  458,  98 ;  13  How.  U.  S.  666,  76,  608 ;  5  Porter,  Ala* 
279. 

The  allegations  in  the  petition  should,  I  think,  be  more 
epecific.  It  should  appear  that  the  plaintiff  was  a  tax-payer, 
liable  to  be  assessed  for  the  pi^yment  of  these  contracts. 
These  amendments,  and  any  others^  that  either  party  may 
wish  to  make,  may  be  made,  so  that  the  case  can  be  fully 
heard  and  determined  when  the  questions  are  finally  argued 
at  bar. 

We  have  been  reminded  that  the  immediate  construction 
of  an  infirmary  and  lunatic  asylum  depend  upon  the  prompt 
execution  of  these  contracts,  and  very  eloquent  appeals  have 
been  made  in  behalf  of  the^afflicted  class  of  our  fellow-men, 
who  will  become  the  inmates  of  the  institution.  Our  sym- 
fMkthies  have  been  touched,  and  we  willingly  adopt  the  sen- 
'thnent  of  eounsd,  so  nobly  uttered,  that  the  necessities  oi  tbe 
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decrepid  and  insane  demand,  at  the  hands  of  our  public 
functionaries,  the  most  speedy  action.  But  'we  must  admin- 
ister liie  law  as  we  find  it,  and  be  just,  as  well  as  mercifiiL 
There  can  be  no  certainty  in  legal  decisions,  if  the  great 
principles,  by  which  courts  must  at  last  determine  their 
judgment,  are  disregarded,  or  molded  to  suit  the  particular 
case. 

To  uphold  our  legislative  and  judicial  systems— sustaining 
the  one  by  the  proper  administration  of  the  other — ^is  the 
ultimate  object  of  the  law.  We  can  only  truly  indicate  the 
:8pmt  and  the  purpoee  of  constitutional  government,  when 
we  hold  evexy  minister  of  the  law  to  the  full  and  honest  dis- 
charge of  his  duties. 

The  order  will  be  granted  in  each  case— the  undertaking 
to  be  entered  into  in  |8,000« 

Injunction  ordered. 


Samuel  West  v.  Samuel  C.  Brown. 

1.  Notice  of  dishonor,  sent  by  mail  to  a  non-resident  indorser,  must  be  de- 
posited in  the  post-office  with  his  address,  in  time  to  be  sent  by  the  mail 
of  the  day  next  after  such  dishonor,  unless  the  mail  be  made  up  and  dos- 

'    ed  before  early  business  hours  of  that  day. 

.  2.  It  is  sufficient  diligence  to  post  such  notice  at  nine  o'clock  the  next 
morning,  although  it  happens  to  be  Saturday,  and  although  such  mail  is 
made  up,  daily,  at  five  o'clock  Jl.  m.,  Sundays  excepted. 

General  Term. — On  error.    The  facts  sufficiently  appear 
in  the  decifflon. 

Chas.  8.  Sryantj  for  plaintiff  in  error. 

Taft,  Key  ^  Perry  y  for  defendant  in  error. 

Stober,  J.  On  the  24th  of  Kovember,  1864,  Joseph  B.  Bab- 
^cock  made  his  note,  for  |150,  payable  to  Samuel  West,  the 
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plaintiff  in  error,  or  order,  in  three  months,  for  value  received. 
The  payee  indorsed  the  note  to  Brown,  the  defendant  in  er- 
ror. On  the  day  the  note  became  due,  February  23, 1855,  it 
was  handed  to  a  notary,  who  was  examined  as  a  witness,  on 
the  trial,  at  special  term.  It  is  proved,  that  on  the  same  day 
he  went  to  the  ofice  of  Babcock,  in  Cincinnati,  after  banking 
hours,  and  demanded  payment  He  was  told,  by  a  person, 
then  in  the  office,  that  there  were  no  funds  to  pay  the  note, 
and  the  maker  was  absent  The  next  day  he  notified  the  in- 
dorser.  West,  by  leaving  a  notice  in  the  Cincinnati  post-office, 
addressed  to  him  at  Milford,  Ohio,  where  West  then  resided. 
This  was  on  Friday.  On  Saturday  the  notice  was  placed  in 
the  post-office — ^the  same  notice  was  handed  to  him  by  the 
counsel  and  identified*  It  was  dated  February  23,  and  post- 
marked February  26. 

It  was  also  in  evidence,  that  there  was  a  daily  mail  from 
Cincinnati  to  Milford,  Sundays  excepted,  which  closed  at  five 
A.  M.,  each  day,  and  that  a  letter  placed  in  the  office,  after  five 
A.  M.,  Saturday,  would  not  leave  this  office  till  the  next  busi- 
ness day,  Monday,  the  date  of  which  the  notice  sent  to  West 
is  post-marked.  The  notary  proved  that  this  notice  was  de- 
posited in  the  office,  before  9  a.  m.,  on  Saturday.  The  de- 
fendants were  both  examined  as  witnesses.  West  proved 
that  he  did  not  receive  the  notice  till  Tuesday  or  Wednesday, 
the  27th  or  28th,  and  that  he  was  the  accommodation  indorser 
of  Babcock,  on  the  note.  Babcock  proved  that  he  had  no 
exclusive  place  of  business ;  that  he  resided  in  Cincinnati,  but, 
by  the  permission  of  Mr.  Harding,  at  whose  store  the  notary 
had  called  to  demand  payment  of  the  note,  he  had  directed 
persons  to  call  upon  him  there.  On  this  testimony,  the  case 
was  submitted  to  Judge  Spencer,  at  special  term,  who  render- 
ed judgment  against  the  maker  and  indorser,  for  the  amount 
of  the  note,  with  interest 

To  this  finding,  the  defendant  excepted,  and  now  seeks  to 
reverse  the  judgment,  for  the  following  causea: 

That  the  finding  of  the  court  was  against  the  law,  and  not 
warranted  by  the  evidence. 
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It  is  admitted  that  the  presentment  of  the  note,  for  payment, 
at  the  maker's  place  of  bueiness,  is  required  by  the  contract  of 
the  parties.  The  only  question  for  the  judge  to  consider  was, 
whether  the  counting-room  of  Harding  could  be  so  regarded. 
It  seems  it  was  occupied  by  Babcock,  by  permission  of  Harding, 
to  receive  business  calls,  for  conference  with  those  with  whom 
be  had  business  transactions,  and  there  he  was  usually  to  be 
found.  Indeed,  he  had  no  other  place  of  business,  and,  prob- 
ably, could  not  have  been  found  elsewhere,  except  at  his  own 
residence.  The  notary  proved  the  presentment  of  the  note, 
within  the  ordinary  hours  of  business,  at  the  place  where  the 
maker  transacted  his  business.  He  was  bound  to  do  nothing 
more,  and  the  burden  of  proof  then  lay  upon  the  defendant, 
West,  to  satisfy  the  court  that  presentment  was  improperly 
made,  either  as  to  the  time  or  place.  He  attempted  to  do  so 
by  introducing  Babcock  as  a  witness,  and  he  proved  that  the 
notary  was  not  mistaken  in  performing  his  duty. 

On  this  testimony,  we  are  satisfied,  the  judge  could  not, 
with  propriety,  have  held  the  presentment  to  have  been  im- 
properly made,  and  did  not  err,  therefore,  in  his  decision  on 
this  point 

The  other  question  argued  by  West's  counsel  is  this :  As 
he  did  not  receive  notice  of  the  non-payment  till  the  26th  or 
27th  of  February,  when  the  note  became  due  on  the  28d,  the 
notary  neglected  to  perform  his  duty,  and  the  indorser  is  dis- 
charged. It  appears  that  West  resided  in  Clermont  county ; 
the  nearest  post-office  is  Milford,  where  he  usually  received 
his  letters;  that  there  was  a  daily  mail  fix>m  Cincinnati  to 
that  place,  except  on  the  Sabbath,  and  a  letter  generally 
reached  the  latter  office  early  in  the  morning  of  the  same  day 
it  was  mailed  at  the  former.  The  hour  of  closing  the  mail 
in  the  Cincinnati  post-office,  is  5  a.  m.,  and  unless  a  letter  was 
deposited  the  evening  before,  it  would  not  be  sent  by  the 
mail  of  the  succeeding  day.  There  was  no  requirement  of 
law,  compelling  the  notary  to  notify  the  indorser  on  the  same 
day  the  note  was  presented,  and  payment  refused.  On  the 
contrary,  he  might  well  have  postponed  the  notice  till  the 
following  day. 
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It  is  in  evidence,  that  he  placed  the  notice  in  the  post-office 
before  9  o'clock,  on  the  morning  of  the  24th  day  of  Febra* 
aiy,  which  was  Saturday.  The  mail  did  not  leave  on  the 
Babbath,  and  the  notice  was  marked  on  the  26th,  the'  earliest 
day  it  could  have  been  sent,  and  by  the  admission  of  the  in- 
doiser,  he  received  it  on  that  day,  or  the  day  subsequent 

Whatever  strictness  may  have  been  held  on  the  subject  of 
notice,  and  however  confused  may  have  been  the  rulings  of 
some  of  our  coiurts,  in  attemptinjs^  to  make  nice  distinctions, 
as  to  ^  fractions  of  days,"  and  the  ^  earliest  practical  opportur 
xiity''  to  send  notices  by  mail,  the  law  on  the  subject  has  been 
determined  very  wisely  and  clearly,  by  our  Supreme  Court 
1  O.  S.  215,  Lawson  et  al  v.  Famur's  Bank  of  Saienu  The 
precise  question  before  us  is  there  definitely  settied ;  so  far  as 
to  preclude,  on  our  part,  any  re-examination  of  the  matter,  had 
we  any  doubts  of  the  propriety  of  the  decision. 

Judgment  of  special  term  affirmed. 


C.  S.  BuiiDSALL  &  Oo.  V.  Ohrisfisld  ft  Pealb. 

When  partiei  exchange  their  meffwrandum  checks  for  matoal  accommodfr- 
lion,  no  right  of  action  accrues  in  behalf  of  one  against  the  other,  untU 
the  plaintiff  has  paid  the  check  given  by  him;  while  it  is  outstanding  and 
unpaid,  the  relation  between  them  is  merely  that  of  principal  and 
surety. 

Spbcial  TEmc-^Action  upon  a  bank  check*  The  &oiB 
sufficientiy  appear  in  the  decision. 

Cormney  Hayes  ^  BogerSy  for  plaintiff. 

CoUins  ^  HerroUy  for  defendants. 

Stoebb,  J.  The  petitioner  claims  to  recover  the  amount  of 
a  check  drawn  by  defendants  for  $1,200,  on  T.  S.  Gk>odman  t 
Co.,  dated  Sept  15, 1854,  and  payable  to  plaintiffii  or  order. 
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The  answer  sets  up  the  fact,  that  the  check,  desciihed  in  the 
petition  was  a  memorandum,  only  given  to  plaintiffias  an  ex- 
change  for  a  similar  check,  loaned  by  them  to  defendants,  and 
the  only  .consideration  existing  between  the  parties  was  that 
exchange  and  accommodation.  There  is  no  evidence  that 
the  check  has  ever  been  presented  to  the  drawees,  or  that 
payment  has  been  refused,  but  as  that  defense  is  not  relied  on^ 
we  shall  assume  that  the  necessary  proof  might  have  been 
made,  and,  by  consent,  has  been  dispensed  with.  Testimony 
has  been  taken  which  sustains  the  allegations  of  the  answer; 
and  the  additional  fact  appears,  that  the  check,  drawn  by  the 
plaintiff,  in  favor  of  the  defendants,  was  pledged,  by  Chris- 
field,  with  John  Young,  as  security  for  an  advance  of  money. 
The  plaintifiis  have  never  paid  the  check,  nor  been  called  on 
by  legal  process  to  pay  it  Their  liability  to  discharge  it  is 
the  only  ground  on  which  a  recovery,  in  this  case,  is  asked. 

The  question  seems  to  us  to  be  plain ;  if  the  plaintiff  held 
the  check  sued  upon,  to  represent  that  loaned  by  them,  for  a 
similar  sum,  to  the  defendants,  it  is  nothing  more  than  a  guar- 
anty, that  the  defendants  will  protect  the  plaintiffi  from  ulti- 
mate loss,  and  must  be  governed  by  the  same  rule  that  would 
apply  to  the  ordinaiy  case  of  principal  and  surety.  We 
know  of  no  principle  that  would  authorize  the  surety  upon 
ordinary  mercantile  contracts  to  sue  the  principal,  until  he  has 
discharged  the  debt  The  mere  fact  of  liability  is  not  suffi- 
cient ;  if  it  was,  how  would  the  surety  be  protected  if  the 
principal  should  be  permitted  to  recover  the  money,  and  af- 
terward neglect,  or  refiise,  or  be  unable,  to  discharge  the  orig- 
inal debt  ?  certainly  the  surety  ought  not  to  be  required  to 
pay  it  the  second  time.  Surge  on  Suretyship,  B.  4,  C.  1. 367. 

In  this  case,  it  is  admitted  that  the  plaintiffs  and  defendants 
are  both  insolvent  Neither  have  suffered  by  the  exchange 
of  these  checks,  which  are  still  unpaid,  and  must  have  been 
understood,  at  the  time,  to  be  accommodation  checks  only.  We 
can  find  no  equity  for  the  plaintaflsy  and  the  law  is  clearly  with 
the  defendants. 

Judgment  for  defendants. 
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Erastus  B.  Goodenough  V.  Leonard  A.  Harris. 

1.  Wliere  the  mortgagor  of  chattel  property,  under  an  agreement  with 
the  mortgagee,  made  at  the  time  of  the  delivery  of  the  mortgage,  con- 
tinues in  poBseaaion  of  the  mortgaged  property,  and  proceeds  to  sell  the 
same  in  the  usual  course  of  trade,  with  the  view  of  appropriating  the  pro- 
ceeds of  sale  to  the  payment  of  the  mortgage  debt,  the  mortgage  is  Yoid. 

2.  It  is  immaterial  whether  the  power  of  sale  is  reserved  in  the  mortgage 
itself,  or  is  conferred  by  a  separate  agreement. 

General  Term. — On  error. 
The  facts  sufficiently  appear  in  the  decision. 
Lincoln^  Smith  ^  Wamocky  for  plaintift'  in  error. 
John  G.  DouglasSy  for  defendant  in  error. 

Spencer,  J,  delivered  the  opinion  of  the  court  This  is  a  peti- 
tion to  reverse  a  judgment  rendered  by  Storer,  J.,  at  special  term. 

The  action  below  wba  in  the  nature  of  replevin,  to  obtain 
the  possession  of  specific  chattels.  Both  parties  claimed  un- 
der the  same  source  of  title — ^the  plaintiff  as  mortgagee,  the 
defendant  on  behalf  of  a  judgment  creditor.  The  case  was 
submitted  to  the  court,  who  found  for  the  defendant,  assessing 
his  damages  at  $262.26.  The  plaintiff  thereupon  moved  for 
a  new  trial,  for  the  reason  that  the  finding  was  contrary  to 
law  and  the  evidence,  which  motion  being  overruled,  an  ex- 
ception was  taken  by  him,  and  judgment  entered  for  the  de- 
fendant; the  alleged  error  in  this,  is  that  the  court  did 
not  grant  a  new  trial,  as  asked  for. 

The  tacts,  as  they  appeared  upon  the  trial  of  the  cause,  are 
these :  The  plaintiff*  gave  in  evidence  a  mortgage,  in  his  favor, 
executed  and  delivered  by  S.  A.  Griffith  &  Co.,  on  the  9th 
day  of  September,  1854,  purporting  to  convey  the  property 
in  controversy,  together  with  all  the  goods,  and  stock  in  trade, 
of  said  Griffith  &  Co.,  mtuated  in  the  store  then  occupied  by 
them,  in  Cincinnati,  conditioned,  as  follows: 

That  whereas,  said  mortgagors,  doing  business  under  the 
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firm  name  of  S.  A.  Griffith  &  Co.,  are  indebted  to  said  Goode- 
nough,  on  two  promissory  notes ;  one  for  ]^00,  dated  April  12, 
1854,  and  payable  in  four  months  after  date,  and  one  for  $636, 
dated  July  12, 1854,  payable  in  like  manner,  at  90  days  after 
date ;  botli  signed  by  said  Griffith  &  Co.  Now,  if  they  shall 
well  and  truly  pay  to  said  Goodenough  the  full  amount  of 
said  notes  at  maturity  thereof,  etc.,  then  said  instrum^nt  to  be 
void,  etc.  Plaintiff  also  exhibited  in  evidence,  the  two  notes 
referred  to  in  the  condition  of  the  mortgage ;  on  one  of  which 
was  indorsed  a  credit  of  |65.  He  then  called  8.  A.  Griffith 
(one  of  the  mortgagors)  as  a  witness,  who  testified  that  the 
mortgage  and  notes  were  executed  on  the  day  of  their  respec- 
tive dates.  The  notes  were  given  for  so  much  money  loaned 
by  the  plaintiff  to  the  mortgagors,  none  of  which  had  been 
paid  at  the  time  of  the  mortgage ;  and  that  the  mortgage 
was  given  for  the  mere  purpose  of  securing  the  same — ^the 
mortgagors  being,  at  that  time,  unembarrassed;  that  the 
property  mortgaged,  consisted  of  the  stock  in  trade,  and  fix- 
tures, belonging  to  a  retail  drug  store,  then  occupied  by  the 
mortgagors ;  that  at  the  time  of  delivering  the  mortgage,  it 
was  agreed  between  the  parties,  that  the  mortgagors  should 
retain  possession  of  the  establishment  and  sell  the  mortgaged 
property  as  usual,  paying  the  plaintift''s  debt  from  the  pro- 
ceeds of  sales;  and  that  accordingly  they  did  retain  possession 
and  make  sales,  up  to  the  time  when  the  defendant  seized  the 
property  in  attachment ;  that  the  whole  amount  of  sales  thus 
made,  amounted  to  something  over  one  hundred  dollars,  of 
which  $65  had  been  paid  over  to  the  plaintiff,  and  credited 
on  one  of  the  notes.  The  mortgage  was  duly  filed  in  the 
.  Recorder's  office,  on*  the  second  or  third  day  after  its  date. 
This  was  all  of  the  plaintiff's  evidence. 

The  defendant  then  offered  in  evidence,  a  transcript  of  cer- 
tain proceedings  before  N.  Marchant,  Esq.,  a  justice  of  the 
peace  of  Cincinnati  township,  in  an  action  brought  by  G.  W. 
Clark,  against  Griffith  &  Co.,  upon  which  an  order  of  attach- 
ment issued,  directed  to  the  defendant,  as  constable  of  said 
township,  and  by  virtue  of  which  he  seized  the  property  in 
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dispute,  then  in  the  store  and  possession  of  Griffith  &  Co.,  as 
their  property,  on  the  7th  day  of  December,  1854,  in  which 
proceedings  a  judgment  was  subsequently  rendered  in  favor 
of  said  Clark,  for  1241.90  and  costs;  -and  it  was  further 
found  that  the  property  attached,  and  replevied,  was  of 
greater  value  than  the  amount  of  the  judgment  in  attach- 
ment No  other,  or  further  testimony  was  oftered  on  either 
side.  The  court  found  for  the  defendant,  and  assessed  his 
damages  to  the  amount  of  the  judgment  and  costs ;  and  to  set 
adde  this  finding,  and  the  judgment  thereon,  is  the  object  of 
the  present  petition. 

The  only  question  which  arose,  or  could  arise,  upon  the  facts 
proven,  was  whether  the  plaintiff's  mortgage  was  fraudulent 
and  void,  as  against  the  subsequent  creditors  of  S.  A.  Griffith 
k  Co.,  or  whether  it  was  to  all  intents  and  purposes  bona  fide 
and  valid,  as  against  them;  if  the  former,  the  finding  and 
judgment  of  the  court  below  was  right,  otherwise  erroneous. 

There  is  nothing,  in  the  case,  tending  in  the  slightest  degree 
to  impeach  the  fairness  and  integrity  of  the  transaction  as  be- 
tween the  mortgagors  and  mortgagees,  except  the  fact,  that 
the  former  were  permitted  to  retain  the  possession  of  the 
mortgaged  property,  and  make  sale  of  it,  in  the  usual  course 
of  business,  under  an  agreement  to  apply  the  proceeds  in  liqui- 
dation of  the  mortgagee's  claim;  nor  does  it  seem  to  us  that 
liiese  circumstances,  alone,  warrant  the  inference  that  any 
fraud,  infacty  was  intended  by  the  parties. 

First.  There  was  a  just  debt  due  to  the  mortgagee,  for  which 
it  was  natural  he  should  ask  some  security,  especially  as  one  of 
the  notes  was  overdue ;  then  there  were  no  other  creditors  to 
be  interfered  with ;  and  finally  the  mortgage  was  put  upon 
record,  as  notice  to  subsequent  purcliasers  and  creditors.  And 
although  the  business  was  going  on  as  usual,  there  was  no 
proof  that  the  plaintifl^  in  attachment,  was  actually  deceived 
by  that  circumstance,  or  gave  any  credit  on  account  of  it. 
There  might  have  been,  and  probably  were,  good  reasons  why 
the  mortgagors  should  retain  possession  and  sell.  The  business 
in  which  they  were  engaged,  required  their  persorud  skiU  and 
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supervisian*  They  were  best  acquainted  with  its  proper  man- 
agementy  and  to  turn  them  out,  and  put  the  business  under  the 
management  of  others,  would  have  been  productive  of  cer- 
tain loss  to  one  if  not  both  of  the  parties  to  the  mortgage. 

But,  although  no  fraudulent  intent  toward  third  persons 
existed,  infacty  in  the  mind  of  either  of  these  parties,  at  the 
time  of  executing  this  mortgage,  and  although  it  may  not 
have  been  shewn  that  third  parties  gave  credit  to  the  false  ap- 
pearances which  were  held  out  to  the  world,  of  an  ownership 
in  the  mortgagors,  yet  it  is  claimed  that  the  policy  of  the  law 
presumes  that  credit  may  have  been,  and  was  given,  to  the 
false  appearances  thus  held  out ;  and  therefore,  as  to  the  party 
giving  such  credit,  it  holds  void  the  instrument  which  would 
defeat  his  claim. 

There  certainly  seems  much  propriety  in  applying  such  a 
principle  to  the  present  case.  The  mortgage  was,  in  fact,  a 
simple  instrument  of  conveyance,  conditioned  to  become  voidy 
on  the  payment  of  the  amount  expressed  in  it  It  contained 
no  notice  upon  its  face,  that  the  mortgagors  were  to  continue 
in  possession  for  any  length  of  time ;  and  certainly  none  that 
they  were  to  sell  and  dispose  of  the  property,  as  though  no 
mortgage  had  been  made,  and  as  though  they  had  still  con- 
tinued owners  of  the  property.  As  to  one  of  the  notes,  the 
condition  was  broken  when  the  mortgage  was  executed ;  and 
as  to  the  other,  the  condition  was  broken  nearly  two  months  be- 
fore the  attachment  was  issued.  Yet  the  mortgagee  took  no 
possession  of  the  property,  but  still  allowed  the  mortgagors  to 
deal  with  it  as  their  own.  •  Had  a  person  about  to  trust  the  mort- 
gagors, gone  to  the  Recorder's  office,  and  found  the  mortgage 
there,  on  file,  he  would  have  had  no  notice  of  ih^privaJte  agree- 
ment existing  between  the  parties,  and  might  well  have  suppos- 
ed,  from  the  fact  that  the  mortgagors  were  in  possession  of  the 
property,  and  disposing  of  it  as  their  own,  that  the  mortgage 
debt  had  been  iuUy  paid.  In  such  case,  therefore,  it  might, 
with  great  propriety,  be  held,  that  he  was  justified  in  giving 
credit  to  the  acta  of  the  parties,  and  was  bound  to  inquire  no 
further.    Had  it  been  shown,  however,  that  he  had  actual 
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notice  of  all  the  facts,  it  is  difficult  to  see  how  he  could  justly 
claim  that  he  had  been  defrauded  by  a  security  given  for  an 
honest  purpose. 

But  whatever  views  we  might  have  entertained  of  this  case, 
if  it  had  come  before  us  disembarrassed  of  authority,  we  think 
it  is  clearly  within  the  principle,  if  not  within  the  letter  of  the 
case  in  16  Ohio,  547,  CoUins  et  al.  v.  Myers.    That  was  a  case 
where  an  outgoing  partner,  having  sold  his  interest  in  a  firm, 
to  his  co-partners,  took  from  them  a  mortgage  upon  the  stock 
sold,  with  the  increase  thereof,  to  indemnify  him  against  the 
debts  due  by  the  firm.    The  mortgage  contained  a  provision, 
that  the  mortgagor  should  retain  possession  until  the  mort- 
gagees should  be  compelled  to  pay  some  of  the  debts  stipulated 
against,  or  until  they  might  think  their  security  endangerecL 
It  does  not  appear  with  certainty  whether  it  expressly  author- 
ized the  mortgagor  to  dispose  of  the  property  or  not,  but  such, 
at  all  events,  was  the  intent  of  the  transaction.   A  part  of  the 
stock  was  sold ;  and  out  of  the  proceeds  of  such  sale,  as  well 
as  upon  the  credit  of  Myers,  new  goods  were  purchased. 
The  whole  stock,  new  and  old,  was  levied  upon  bj  a  judg- 
ment creditor  of  Myers,  and  afterward  Myers  made  an  as- 
signment of  it  for  the  benefit  of  all  his  creditors.    The  court 
held  the  mortgage  void^  not  only  as  to  the  attaching  creditor, 
but  as  to  the  assignees  also,  upon  the  sole  ground  that  the 
power  of  sale,  vested  in  the  mortgagor,  was  inconsistent  with, 
and  destroyed  the  security  intended  to  be  given  by  the  mort- 
gage ;  and  forasmuch,  therefore,  as  it  was  a  security  or  not, 
at  the  option  of  the  mortgagor — that  is,  inasmuch  as  he  might 
at  any  time  destroy  the  whole  security,  by  disposing  of  the 
property — ^itmust  have  been  intended  as  a  mere  ward  to  keep 
oft'  other  creditors.    Whether  the  reason,  thus  given,  will  be 
entirely  satisfactory  to  others,  is  not  for  us  to  say ;  it  satisfied 
the  court  and  we  must  abide  by  it  until  better  advised.    It 
was  of  no  moment  to  that  case,  as  viewed  by  the  court, 
whether  the  mortgage  itself  contained  an  express  authority 
to  sell  the  property,  or  whether  such  authority  was  implied 
only  from  the  terms  of  the  instrument,  or  was  contained  in  a 


58  SUPERIOR  COURT  OF  CINCINFATL 


James  G.  HaU,  et  al.,  «.  Glncinnatl,  Hamilton  A  Dayton  B.  B.  Go. 

separate  agreement  The  real  question  was,  had  the  mort- 
gagor power,  by  the  terms  of  the  agreement  entered  into  be- 
tween the  parties  at  the  execution  of  the  mortgage,  to  defeat 
the  security,  at  his  own  option,  by  the  sale  of  the  mortgaged 
property ;  if  so,  it  was  said,  the  intention  of  the  parties  could 
not  have  been  to  create  a  security,  but  a  ward  to  keep  oft" 
creditors.  So  far  as  the  power  to  destroy  the  security  is  con- 
cerned, it  may  be  as  effectually  exercised  under  a  separate 
agreement,  as  under  one  expressed  in  the  mortgage  itself, 
and  if  there  be  any  difference  between  the  two  cases,  it  is  in 
favor  of  the  instrument  containing  the  power  of  sale  upon  its 
face ;  for  in  such  case  the  transaction  is  ope?i,  and  none  are 
deceived  by  appearances.  In  the  other  the  agreement  is  se- 
cret ;  it  contradicts  the  apparent  intent  of  the  instrument,  and 
is  calculated  to  mislead  purchasers  and  confiding  creditors,  by 
a  false  appearance  of  ownership. 

The  decision  of  the  court,  at  special  term,  was  founded 
upon,  and  is  entirely  harmonious  with,  the  authority  of  the 
case  cited,  and  will  therefore  be  affirmed. 

Judgment  affirmed. 


James  C.  Hall,  bt  al.  v.  Thb  Cincinnati,  Hamilton  and 

Dayton  Railroad  Co. 

1.  Under  the  code,  an  assignee  of  a  claim  of  damages,  resulting  from  inju- 
ries to  personal  or  real  estate,  may  bring  an  action  in  his  own  name. 

I.  Such  claim  for  damages,  as  assignee,  is  a  separate  cause  of  action  f^om  a 
claim  arising  by  injury  to  the  same  property,  after  its  purchase  by  such 
assignee ;  and  a  demurrer  will  lie,  if  not  separately  stated  and  numbered. 

Special  Term. — On  demurrer  to  petition. 

Caldwell  ^  Paddacky  for  plaintii&. 

Worthington  ^  Matthews^  for  defendants. 

Storbr,  J.   The  petition  alleges  that  the  plaintiffs  hav€i 
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leased  certain  premises  in  Cincinnati,  for  a  term  of  years, 
with  the  privilege  of  purchase;  that  hefore  the  lease,  as 
well  as  since,  the  defendants  have  obstructed  the  public 
thoroughfare,  claimed  to  be  a  street,  to  the  free  use  of 
which  the  occupants  of  the  premises  leased  are  entitled;  it 
is  also  averred  that  the  obstruction  is  caused  by  the  road 
track  of  the  defendants,  which  passes  over  the  thorough- 
fare, not  only  preventing  the  uninterrupted  enjoyment  of 
the  easement,  but  being  elevated  above  its  ordinary  level, 
has  caused  the  premises  adjoining  to  be  overflowed  and 
greatly  injured.    The  defendants  have  demurred. 

Two  queBtions  arise  on  the  pleadings : 

First,  can  the  causes  of  action  be  joined  in  the  petition? 

It  will  be  seen,  the  plaintiffs  ask  to  recover  for  the  dam* 
ages  alleged  to  have  been  sustained  by  their  lessors  before 
the  conveyance  to  these  lessees,  alleging  an  assignment  of 
the  right  to  recover  the  damages  of  the  former  owner;  they 
also  ask  remuneration  for  the  injuries  to  which  they  have 
been  subjected  since  their  estate  commenced* 

Section  25  of  the  code  requires  every  action  to  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  except  in  a 
few  cases,  which  are  described  in  section  27. 

Section  898  provides  that  ^^  in  addition  to  the  causes  of 
action  which  survive  at  common  law,  causes  of  action  for 
mesne  profits,  or  for  an  injury  to  personal  or  real  estate,  or 
for  any  deceit  or  fraud,  shall  also  survive.** 

A  collation  of  these  sections  leads  us  to  the  conclusion 
that  it  was  the  intention  of  the  legislature  to  preserve  the 
right  of  action  in  cases  enumerated,,  and  to  confer  the 
power  to  assign  it  to  those  who  originally  were  entitled  to 
it.  Ko  other  construction  can  harmonize  the  code ;  and  blb 
the  distinction  between  law  and  equity  is  abolished,  there 
is  little  practical  difficulty  in  the  prosecution  of  the  remedy 
that  may  be  necessary  to  secure  it. 

This  was  held  to  be  the  proper  construction  of  the  New 
York  code,  by  Judge  Paige,  in  1  Leiden,  847,  Hayt  v. 
Thompson;  and  Judge  Story,  in  1  Peters,  218,  Ccmegys  et  al. 


J 
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V.  Vasse ;  held,  "  that  mere  personal  torts,  which  die  with  the 
party,  and  do  not  survive  to  his  personal  representatives,  are 
not  capable  of  passing  by  assignment ;  and  that  vested  rights 
ad  rem  and  in  re,  possibilities  coupled  veith  an  interest,  and 
claims  growing  out  of,  and  adhering  to,  property,  may  pass 
by  assignment," 

We  believe,  then,  that  the  original  owners  of  the  prem- 
ises in  question  might  well  assign  a  cause  of  action  ac- 
qruing  before  the  conveyance,  and  the  assignee  thereof  may 
sue  for  the  damages  in  his  own  name. 

The  second  question  refers  to  the  joinder  of  two  causes  of 
action  in  the  same  count. 

We  suppose  this  point  is  settled  by  section  86  of  the 
code,  which  provides  ^'that  when  the  petition  contains  more 
than  one  cause  of  action,  each  shall  be  separately  stated  and 
numbered." 

The  demurrer,  therefore,  will  be  sustained  for  the  mis- 
joinder, and  leave  given  to  the  plaintiff  to  amend  his  peti- 
tion. 

Demurrer  to  petition  sustained. 


John  Huff  v.  Riohabd  Ashcraft. 

In  the  event  of  the  death  of  the  maker  of  a  promisBory  note,  the  rale  of  dil- 
igence does  not  make  it  necessary  to  make  demand  of  payment  at  the 
dweUing  of  the  deceased  on  the  day  of  his  funeral. 

Special  Term. — The  facts  of  presentment,  demand,  etc., 
are  stated  in  the  decision. 

French  ^  Kirby^  for  plaintiff. 

Dodd  ^  Huston^  for  defendant. 

Stoker,  J.  The  onlj  real  question  in  controversy,  is  the 
sufficiency  of  the  presentment  of  the  note  for  payment,  and 
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this  involves  the  other  question,  whether  the  facts  stated  b 
the  notary  are  equivalent  to  such  presentment.  The  notary 
states,  that  on  the  day  the  note  became  due,  he  inquired  for 
the  maker,  and  was  informed  that  he  was  dead,  and  was  to 
be  buried  on  that  day,  and  finding  no  one  to  attend  to  the 
note,  notified  the  indorser  the  same  day. 

It  is  contended  by  the  defendant's  counsel,  that  the  no- 
tary should  have  called  at  the  defendant's  dwelling-house 
and  left  a  notice  with  his  fdmily,  on  the  day  he  referred  to, 
though  he  admits  that  no  administration  had  been  granted 
on  the  estate. 

It  is  well  settled,  that  if  the  maker  of  a  note,  or  the  ac* 
ceptor  of  a  bill,  is  dead,  when  the  note  or  bill  becomes  due, 
that  the  personal  representative  of  the  deceased,  his  execu- 
tor, or  administrator,  must  be  notified,  either  personally  or 
by  letter,  and  payment  demanded;  the  rule  may  have  its 
exceptions,  but  it  is  now  the  rule  established.  So  well  is  it 
understood,  in  practice,  that  no  English  authorities,  we  are 
told,  can  be  found,  in  which  the  question  has  been  mooted. 
Chitty  on  Bills,  11  Amer.  Ed.  497  and  note. 

See  also.  Story  on  Promissory  Notes,  §241,  who  quotes 
Chitty  to  sustain  the  text ;  also.  Story  on  Bills,  §852,  who 
refers  to  Chitty  also ;  also  to  Bayley  on  Bills,  ch,  7,  §2,  p.  200 ; 
MoUoy  B.  2,  ch.  10,  §84 ;  the  last  writer  lays  down  the 
rule  thus :  "  K  a  bill  be  accepted  and  the  party  dies,  yet 
there  must  be  a  demand  made  of  his  executors,  or  admin- 
'  istrators,  and  a  protest  must  be  made."  The  same  propo* 
flition  is  laid  down  by  Byles,  in  his  work  on  Bills,  142,  who 
quotes  Odtty  to  support  the  rule.  Judge  Story,  in  both 
his  treatises,  refers  to  8  Peters,  87,  Magruder  v.  Union  Bank 
of  Qeorgetcwn ;  and  16  S.  &  R.  157,  Juniata  Bank  v.  Hale ; 
neither  of  these  cases  support  the  proposition,  and  we  are 
left  at  last  to  the  rule  as  stated  in  MoUoy,  which  seems  to 
be  the  basis  of  all  subsequent  practice  by  the  commercial 
world.  The  Supreme  Court  of  New  York,  in  17  Johns.  26, 
MerehanJUf  Bank  v.  Birck^  held  the  law  to  be  thus  settled, 
but  quote  no  authority ;  so  also  in  2  Humphrey,  114,  Planter^ 
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Bank  v,  WhUe^  the  Supreme  Court  of  Tennessee  adopt  the 
rule,  and  refer  to  Chitty  to  authorize  their  decision.  See 
12  Mass.  86 ;  1  2!^ott  &  McC.  439. 

Thus  far  the  law  is  admitted.  In  the  present  case,  there 
was  no  legal  representative  of  the  deceased,  neither  execu- 
tor or  administrator,  and  the  indorser  was  properly  notified 
that  the  debt  was  unpaid  at  maturity.  But  we  are  asked 
to  require,  of  the  plaintiff,  the  proof  that  a  demand  was 
made  at  the  dwelling-house  of  the  maker,  as  there  were 
then  no  proper  legal  representatives. 

We  suppose  the  object  of  the  demand  is,  to  require  pay- 
ment of  the  note,  by  the  party  liable  to  pay,  and  if  he  is 
dead,  then  by  those  upon  whom  the  settlement  of  his  estate 
is  cast ;  and  as  they  alone  have  the  responsibility,  they  are 
alone  properly  chargeable  with  the  evidence  upon  which 
the  estate  of  the  decedent  is  to  be  held  liable.  'Sow  it  is 
well  settled  that  neither  the  death,  insolvency,  absence,  nor 
bankruptcy  of  the  maker  or  indorser,  will  excuse  demand 
and  notice,  and  the  reason  given  by  the  elementary  writers 
is,  that  if  the  demand  was  made,  however  apparently  hope- 
less the  effort  might  appear,  perchance  some  person  might 
pay  the  demand  for  the  honor  of  the  party  liable,  and  the 
distant  probability  of  such  a  fact  is  matter  of  defense.  The 
proposition  does  not  determine  the  mode  in  which  notice 
shall  be  giveli,  or  demand  made,  but  discloses  only  the 
ground  upon  which  really  depends  the  right  of  the  indorser 
to  require  the  proper  evidence  to  charge  him. 

If  a  notary,  when  called  on  to  demand  payment,  ascertains 
that  the  maker  or  acceptor  has  absconded,  left  the  country, 
or  can  not  be  found  at  his  place  of  business,  he  may  regard 
the  proper  presentment  as  made,  and  notify  the  indorser 
accordingly.  The  principle  of  the  rule  thus  established  is, 
that  everything  had  been  done  that  could  be  reasonably 
required,  the  law  never  compelling  the  performance  of  an 
act  that  would  be  barren  of  any  result;  a  vain  thing  it 
never  requires  to  be  done*  Let  us  apply  the  rule  to  the ' 
present  case :  the  maker  is  dead,  no  legal  representative  ii 


OCTOBER  TERM,  1865.  68 


John  Haff  v.  Kichard  Ashcraft. 


appointed,  the  day  of  his  burial  is  the  day  of  presentment 
and  demand — ^to  say  nothing  of  the  peculiar  situation  of 
those,  who,  on  so  mournful  an  occasion,  may  well  be  sup- 
posed to  be  unfitted  for  the  intrusion  of  creditors — we  can 
not  think  that  a  visit  by  the  notary  to  the  widow,  and  per- 
haps minor  children,  would  be  productive  of  any  imaginary 
'  benefit  to  the  holder  of  the  note,  or  the  knowledge  that 
such  a  call  had  been  ofiieially  made,  be  of  any  value  to  the 
indorsers.  Neither  the  widow  nor  the  children  have  the 
power  or  are  required  to  perform  the  duties  of  personal 
representatives.  They  can  not  be  regarded  as  holding  a 
special  fund  to  discharge  the  liabilities  of  the  husband  and 
the  father,  and  as  they  are  generally  ignorant  of  his  busi- 
ness, they  ought  not  to  be  asked  to  participate  in  its  difSl- 
culties,  or  by  their  acts,  to  create  or  release  a  liability  in 
which  they  have  no  original  concern. 

It  is  claimed  that  the  law,  however,  as  it  is  now  undeiv 
stood,  requires  that  the  person  demanding  the  note,  under 
such  circumstances  as  the  present,  should  go  to  the  house 
of  the  decedent  and  notify  his  family  that  the  note  is  due. 
An  examination  of  the  very  few  authorities  we  can  find, 
has  resulted  in  the  conviction,  on  our  part,  that  the  law 
has  not  yet  been  settled  on  the  subject;  that  the  question 
is  fairly  open,  and  we  may  well  decide  it  on  the  application 
of  first  principles.    The  several  editions  of  Bayley  on  Bills 
and  Chitty  on  Bills,  also  published  before  1826,  contained 
no  such  statement  of  the  law ;  in  fact  no  English  case  can 
be  found  that  has  the  least  allusion  lo  it.    In  that  year  an 
American  edition  of  Bayley  was  published  by  Phillips  &  Co., 
who  have  added  to  the  English  text  the  statement  upon 
which  the  defendant  has  predicated  the  duty  of  the  notary 
in  the  present  case;  this  addition  to  the  original  work  is 
found  at  page  183.     No  reference  is  made  to  any  other 
authority  than  17  Johns.  25,  Merchants^  Bank  v.  Birch. 
Judge  Spencer,  in  that  case,  held  that  notice  should  b^ 
^ven  to  the  legal  representatives,  but  does  not  intimate  any 
opinion  upon  the  additional  duty  that,  it  is  now  claimed, 
the  holder  of  the  note  should  have  performed. 


64         SUPERIOR  COURT  OF  CINCINl^ATL 

John  Haff  V.  Bichard  Atthcraft. 

The  opinion  does  nevertheless  decide,  that  a  notice  in- 
closed in  a  letter,  directed  to  a  deceased  party,  and  left  at 
his  house,  would  be  sufficient,  as  perhaps  some  one  of  the 
family  might  open  it  and  hand  it  to  the  legal  representative ; 
and  this  was  the  ruling  in  the  previous  case  of  2  Caines, 
121,  StmaH  v.  The  ExW  of  Eden.  In  the  edition  of  Chitty, 
published  in  the  United  States,  in  1884,  the  addition  there 
made  to  Bayley  on  Bills,  is  introduced,  as  we  believe,  for 
thiB  first  time,  indicated  by  a  star,  and  credited  to  no  pre- 
ceding commentator.  Judge  Story,  in  his  Treatise  on  Bills, 
§280,  borrows  the  doctrine,  and  quotes  Chitty  to  sustain 
him.  In  like  manner,  in  his  work  on  Promissory  Notes, 
§258,  the  same  rule  is  adopted,  and  the  same  reference  is 
made  on  the  margin.  So  in  §241,  where  he  refers  to  Chitty 
and  Bayley,  and  his  own  work  on  Bills.  He  also  quotes 
Malloy  §84,  8  Peters,  and  16  S.  &  R.,  which,  it  has  already 
been  remarked,  contain  no  such  ruling,  either  by  direct 
decision,  or  even  by  allusion.  In  Byles  on  Bills,  159,  it  is 
stated,  that  "  when  the  drawee  is  dead,  and  there  are  no 
legal  representatives,  the  presentment  should  be  made  at 
the  house,"  and  his  authority  is  Chitty  alone. 

We  have  two  cases  from  the  Supreme  Court  of  Louisiana, 
in  which  the  question  has  been  discussed  and  decided.  In 
7  Louisiana,  495,  Toby  v.  Maurian^  Judge  Martin  held,  that 
where  the  maker  of  the  note  died  on  the  last  day  of  grace, 
the  notary,  on  calling  at  his  domicil,  being  informed  of  the 
fact,  protested  the  note  for  non-payment  and  notified  the 
indorser,  it  was  not  such  a  demand  as  the  law  required; 
that  there  should  have  been  a  demand  of  the  legal  repre- 
sentative or  the  heir  of  the  deceased.  The  judge  refers  to 
Chitty,  Bayley,  8,  And  7  Peters,  the  applicability  of  which  we 
have  already  examined.  In  10  Louis.  487,  Landry  v.  Stans* 
buryj  Judge  Martin  ruled,  that  the  note  could  not  be  de- 
manded of  the  administrator  or  executor,  because  neither 
could  pay  the  claim  until  the  expiration  of  a  year  after  the 
death  of  the  intestate,  "  Lex  neminem  cogit  ad  vanasJ*  The 
demand  should  be  made,  says  the  judge,  of  the  heir  or  the 
widow. 
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■        ■ —      I  : 

This  case  reiterates  the  rule  already  announced  in  7  Lou- 
ifflana,  and  we  are  at  last  referred  to  the  interpolation  of  the 
American  edition  of  Bayley.  To  this  we  trace  the  first 
introduction  of  the  rule  into  any  legal  work,  and  from  that 
introduction,  unsustained  by  any  adjudicated  case,  except 
those  in  Louisiana,  we  are  asked  to  hold,  that  what  would 
be  very  clearly  a  vain  thing,  should  be  done;  that  in  a  case 
where  no  rule  of  necessity  requires  the  act  to  be  done,  and 
certainly  every  consideration  of  delicacy  and  humanity  for- 
bid it,  a  public  notary  must  have  called  upon  the  widow 
or  children,  while  performing  the  last  offices  of  love  and 
friendship  for  the  dead,  and  perchance,  in  the  midst  of  the 
funeral  service,  or  at  the  grave,  intrude  himself  and  thus 
add  to  misfortune  already  too  great  to  be  borne.  Such  an 
infliction  we  do  not  feel  it  our  duty  to  aid  in  producing,  in 
any  case.  It  is  not  required,  we  believe,  even  by  the  letter 
of  the  law ;  it  certainly  is  not  by  its  spirit. 

Judgment  for  plaintiff. 


William  Habvbt  v.  Jomcs  &  Eaton,  st  al. 

L  An  action,  imder  section  657  of  the  codC)  to  quiet  title,  can  only  be 

brought  by  a  person  in  actual  possession. 
S.  A  possession,  adverse  to  the  grantor  at  the  time  of  the  purchase,  Is  con* 

stmctive  notice  to  the  vendee  of  the  occupant's  title. 
8.  The  record  of  a  deed  is  hut  prima  facte  evidence  of  its  delivery, 
i.  The  purchaser  of  the  mortgagor's  interest,  after  condition  broken,  takei 

but  the  equitable  right  to  redeem,  and  he  is  not  protected  by  the  rule 

favoring  innocent  hona  fide  purchasers  without  notice,  but  he  is  bound  to 

take  notice  of  all  prior  equities. 

Special  Tbbx. — On  demnrrer  of  Jones  and  Eaton  to  the 
answer,  and  eonnterclaim  against  them  of  their  co*defendanly 
George  W.  Tucker. 

The  &cts  snffidentiy  appear  in  the  decision* 
5 
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Woodruff  ^  SopHnSj  for  plaintiff. 

Kingy  Anderson  ^  Sage  and  Jones  ^  Eaton^  for  defendants. 

Btokbr,  J.  The  petition  is  filed  by  the  assignee  of  a  mort- 
gage, to  foreclose  the  equity  of  redemption.  The  property 
sought  to  be  subjected  is,  twenty-five  feet  of  a  lot  one  hun- 
dred feet  in  depth  and  two  hundred  feet  in  length,  situate 
in  Cincinnati.    Jones  k  Eaton  are  sued  as  mortgagors. 

Among  the  many  defendants  who  ore  brought  into  the 
suit,  is  George  W.  Tucker.  He  has  filed  his  answer,  and 
claims  to  have  been,  with  one  Ludlum,  the  owner  of  the 
whole  tract  in  1889,  and  is  now,  as  he  asserts,  the  holder  of 
the  legal  title.  The  facts  stated  are  briefly  these :  In  that 
year.  Tucker  and  Ludlum  purchased  several  acres  of  ground, 
which  included  the  land  in  controversy;  they  sold,  in  the 
same  year,  one  hundred  by  two  hundred  feet,  to  John 
Stevens,  the  deed  bearing  date  July  15, 1889 ;  at  the  same 
time  Stevens  executed  his  mortgage  to  secure  balance  of 
purchase-money,  to  wit — 1795  in  one  year,  |840  in  two 
years,  and  $885  in  three  years.  On  the  25th  of  December, 
1840,  Stevens  being  unable  to  pay  the  purchase-money,  it 
was  agreed  between  the  parties,  that  the  nK>rtgagee  should 
receive  back  the  property,  and  cancel  the  mortgage  and 
notes ;  the  property  was  then,  it  is  alleged,  worth  no  more 
than  the  original  purchase-money.  To  release  the  mort- 
gagor's equity  of  redemption,  and  close  the  transaction,  the 
mortgagor,  Stevens,  made  his  deed  in  fee  simple,  with  cov* 
enants  of  warranty,  executed  on  the  25th  of  December, 

1840,  which  was  delivered  to  the  defendant.  Tucker,  who 
then  held  the  mortgage,  by  assignment,  from  his  co-mort- 
gagee, Ludlum,  and  which  was  recorded  on  the  2d  of  April, 

1841.  This  deed  was  made  and  received  in  good  faith,  on 
the  assurance  from  Stevens,  aa  well  as  his  son  Adam  St6% 
vens,  that  there  had  been  no  transfer,  or  aasignment,  of  the 
estate  conveyed  by  Tucker  and  Ludlum  to  Stevens,  the 
father.    Having  thus  token  the  d«ed|  it  is  averred,  tiiat 
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Tucker  took  posBeegion  of  the  mortgaged  propeHy,  and  has 
been  in  possession  thereof  ever  since,  paid  the  taxes,  as  well 
as  the  assessments  for  paving,  extingaished  an  old  claim  for 
dower,  sold  a  portion  of  the  land,  and  subdivided  the  resi* 
dae,  the  plat  of  which  was  duly  put  upon  record.  He 
further  avers  that  he  knew  nothing  of  the  plaintifi*'s  claim 
until  about  the  time  this  petition  was  filed,  when  he  found 
that  Jones  k  Eaton  set  up  a  deed  from  Adam  Stevens  for 
the  one  hundred  by  two  hundred  feet  of  land,  of  the  date 
of  July  19,  1851,  and  then  learned,  that  there  was  a  deed 
on  record  from  John  Stevens  to  Adam  Stevens,  purporting 
to  be  made  the  24th  of  September,  1889,  and  on  inquiring, 
he  found  that  the  deed  had  never  been  delivered  to  Adam 
Stevens,  thtft  he  had  never  paid  anything  as  a  consideration, 
and  that  the  original  had  never  been  out  of  the  hands  of  the 
grantor.  He  also  avers  that  Jones  k  Eaton  never  paid  a 
dollar  to  Adam  Stevens  for  the  conveyance  made  to  them ; 
that  it  was  obtained  from  him  through  misrepresentation, 
and  was  not  intended  to  include  the  property  now  in  dis* 
pute.  Other  facts  are  stated,  which  involve,  not  only  moral 
honesty,  but  professional  character,  to  which  we  need  not 
now  allude,  nor  even  suppose  that  such  statements  were  tame, 
witiiout  clear  proof  of  their  existence. 

The  defendant  Tucker,  having  then  set  forth  his  case,  al- 
leges the  facts  as  a  counterclaim,  and  asks  that  the  plaintifi^ 
with  all  the  parties  defendant  to  the  original  petition,  should 
be  made  parties,  and  that  he  may  be  quieted,  by  the  decree 
of  the  court,  in  the  possession  of  the  property,  and  the 
parties  ^setting  up  their  several  claims,  be  required  to  re* 
lease  them« 

To  this  answer  and  counterclaim,  the  defendants  have 
answered,  and  under  section  119  of  the  code,  the  answer 
and  counterclaim  have  been  ordered  to  be  docketed  and 
heard  as  a  separate  action. 

The  defendants,  Jones  k  Eaton,  have  answered  as  to  the 
twenty-five  by  one  hundred  feet  which  they  mortgaged  to 
the  plaintiff  Harvey,  And  demurred  as  to  th$  leedduieu 


68         SUPERIOR  COURT  OP  CINCINNATI. 

■■  ■■      ■   ■  ■■.-—..-  ■■■■■■■  ^ 

WUliMB  Bmrnj  «.  Jonee  4  Xaton,  •%  •!. 

The  question,  theny  is  submitted  to  us,  shall  this  demurrer 
be  sustained  7 

It  is  very  clear,  that  if  the  title  to  the  one  hundred  by 
two  hundred  feet  is  in  Tucker,  and  he  has  how  the  legal 
right  to  assert  it,  the  case  docketed  is  in  the  nature  of  a  bill 
quia  timdj  as  we  find  the  right  is  conferired  by  section  667 
of  the  code,  which  is  but  the  recognition  of  the  remedy 
provided  by  the  practice  act  of  June,  1831,  Swan,  708, 
section  14,  which  authorizes,  ^^  any  person  having  the  legal 
title  and  possession  of  lands  to  file  a  petition  against  any 
other  person  setting  up  a  claim  thereto,  and  if  the  com* 
plainant  establishes  his  title  to  the  land,  the  defendant  shall 
be  decreed  to  release  his  claim/' 

A  judicial  construction  has  been  given  by  the  supreme 
court  to  this  section. 

It  has  been  held  that  the  meaning  of  the  section  includes 
the  setting  up  a  claim  to  dispose  of  the  title,  not  merely 
the  ordinary  title  by  deed  from  private  persons,  but  the  at- 
tempt to  sell  for  taxes,  as  well  as  the  levy  by  execution. 
8  Ohio,  78,  Burnet  v.  City  of  Cincinnati;  2  Ohio,  471,  Bank 
U.  8.  V.  SchuUz;  6  Ohio,  178,  Norton  v.  Beaver,  et  al;  5 
Ohio,  622 ;  10  Ohio,  860 ;  18  Ohio,  278, 

It  is  also  decided  that  the  petitioner  must  set  forth,  and 
prove,  that  he  was  in  the  actual  possession  of  the  premises  to 
which  he  asks  his  title  to  be  quieted.  8  Ohio,  884,  Clark  v. 
Hvbbard. 

We  are  asked  to  infer  that  there  was  no  actual  possesion 
of  the  premises  in  the  defendant  when  he  filed  his  counter* 
claim,  and  are  directed  to  the  allegations  specially  set  forth 
in  the  answer  to  support  the  assumption.  How  far  the  facts 
stated  may,  or  may  not,  on  the  hearing,  be  deemed  sufficient 
to  sustain  the  claims  of  possession,  need  not  now  be  decided. 
It  appears  to  us,  that  j>rima/aae,  at  least,  the  allegations  are 
properly  made,  and  establish  the  facts  requiied  by  law.  It 
is  admitted  by  the  demurrer,  that  the  statements  of  the  an* 
swer  are  true,  and  where  we  find  it  is  charged  that  the 
mortgagee  has  paid  all  the  taxes^  even  for  the  four  yeaisthat 
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Jones  ft  Eaton  claimed  to  have  held  their  title  from  Ste* 
vena ;  that  he  has  discharged  all  the  assessments  for  paving  * 
paid  off  an  incumbrance ;  sold  a  portion  of  the  land,  and 
gabdivided  the  whole  into  lots,  and  recorded  the  plat,  it  can 
not  but  lead  ns  to  the  conclusion,  in  the  absence  in  the  mean- 
time of  all  adverse  claims,  that  Tucker  was  in  possession, 
within  the  spirit  and  meaning  of  the  code,  at  the  time  he 
filed  his  answer  and  counterclaim. 

We  need  not  refer  to  the  situation  of  the  property,  nor 
T^ard  what  should  be  the  evidence  of  the  occupation  of  lots 
not  inclosed,  but  still  within  the  city  limits,  and  surrounded 
by  valuable  improvements.  Su£S.ce  it  to  say,  there  can  be  no 
unvarying  rule  in  such  cases— each  must  depend  upon  its 
particular  circumstances. 

If  the  allegation  is  properly  made,  it  is  contended  that  the 
defendants  were  innocent  purchasers  without  notice,  and 
there  is  nothing  in  'the  answer,  or  counterclaim,  that  fur* 
lushes  any  evidence  of  notice  to  the  defendants,  which  can 
protect  the  mortgagee.  It  is  an  established  rule  of  equity, 
sanctioned  by  the  experience  of  its  justice,  as  well  as  its 
necessity,  that  the  possession  of  land  adverse  to  the  grantor, 
at  the  time  of  the  purchase,  is  constructive  notice  to  the 
vendee  oi  the  occupant's  title. 

In  10  Ohio,  267,  Cunningham  v.  Buckingham,  the  court 
say:  ^  A  man  is  not  at  liberty  to  shut  his  eyes  against  the 
truth,  and  shelter  himself  under  a  plea  of  ignorance ;  that 
when  a  fact  comes  to  his  knowledge  that  necessarily  puts  him 
on  his  guard,  he  is  bound  to  make  diligent  inquiry,  and  to  search 
for  information  at  the  sources  from  which  it  is  most  natural 
to  expect  it ;  and  -that  the  possession,  which  was  adverse  at 
the  time,  though  not  actual  notice  of  title,  was  presumptive 
notice  of  a  violent  nature."  And,  again,  in  7  Ohio,  part  11, 
90,  House  V.  Beatty^  et  al.,  it  was  held  that,  *^  Possession  was 
constructive  notice  of  the  whole  of  the  complainant's  claim." 
Bo  in  13  Ohio,  426,  KeUyy  et  aL,  v.  Stanbery,  et  al.,  the  court 
ruled :  ^  The  party  purchased  while  the  complainants  were 
in  the  possesion  of  the  premises,  and  was  therefore  charged, 
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in  equity,  with  full  notice  of  the  nature  and  extent  of  their 
rights,  and  stands  in  no  better  iutuati(m  than  his  vendor/' 
As  was  very  pertinently  said  by  Judge  McLean,  in  1 
McLean,  29,  Smith  t.  Shanej  et  al.:  ^  It  is  of  no  importance 
what  the  general  opinion  may  be,  or  the  belief  of  any  in* 
dividual,  respecting  a  title.  If  enough  be  made  known  in 
the  negotiation  for  the  purchase  to  put  the  purchaser  on 
inquiry,  and  lead  him  to  a  full  knowledge  of  the  title,  it  ia 
all  that  equity  requires." 

These  authorities  but  assert  the  law  as  it  has  always  been 
administered  in  England  and  our  own  countzy. 

Another  ground  relied  upon  by  the  defendant.  Tucker,  is, 
that  as  the  answer  charges  that  the  deed  from  John  Stevens^ 
though  on  record,  was  never  delivered;  and  if  so,  that  no  title 
passed  to  him,  and,  of  course,  none  fixnn  him  to  Jones  & 
Eaton  and  their  grantors ;  while  it  is  here  relied  on,  that  the 
facts  averred  show  a  delivery  in  law. '  An  examination  of 
the  authorities  will  show,  that  the  record  of  a  deed  is  but 
prima  fade  evidence,  at  most,  of  its  delivery,  and  our  statute, 
making  copies  firom  the  record  evidence,  proceeds  upon  that 
hypothesis. 

The  presumption  of  the  execution,  and  delivery  of  an  in« 
strument,  from  an  exhibition  of  the  authenticated  copy,  may 
be  rebutted  by  competent  proof. 

The  law  we  believe  to  be  well  settled,  that  the  fiict  of  the 
record  being  made  may  be  explained ;  and  if,  upon  all  the 
circumstances  disclosed,  it  shall  appear  there  was  no  intention 
by  the  grantor  to  deliver  the  deed,  it  may  well  be  decided 
that  there  was  no  delivery. 

The  authorities  on  this  point  are  numerous,  and  from  the 
most  enlightened  courts.  8  Ohio  St  877,  Mitehdl  v.  Ryan ; 
10  Mass.  456,  Maynard  v.  Maynard ;  12  Johns.  418,  Jcuikaon 
V.  Phipps;  12  Mass.  451,  Harrison  v.  PhiUips  Academy;  2 
Wendell,  808,  Jackson  v.  Perkins;  18  Kck.  69,  Powers  v. 
Russell;  1  Denio,  828,  Elsey  v.  Metcalf;  8  N.  H.  804,  Bams 
V.  HaJteh;  1  Penn.  82,  Chess  v.  Chess,  et  al.;  10  Barr,  287, 
Blight  V.  Sehenek, 
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The  Tec(»rding  of  the  deed  adds  nothing  to  its  validity ;  % 
Ohio,  55,  Johnston  v.  Haines.  And  the  custody  of  the  deed» 
after  the  record,  by  the  grantor,  when  the  existence  of  the 
deed  itself  is  unknown  to  the  grantee,  is  held  as  almost  com 
elusive  evidence  that  there  was  no  intention  to  deliver  it ;  13 
Pick.  69,  Powers  v.  Hussell ;  1  Denio,  328,  Msey  v.  Metcalf; 
5  Shepley,  891,  Haieh  v.  Haskins.  And  as  there  can  be  no 
delivery,  unless  the  grantee  assents  to  it,  and  intimates  his 
acceptance,  no  acceptance  in  such  case  can  be  presumed ;  7 
Ohio,  part  II,  50,  Lloyd  v.  Giddings ;  12  Johns.  418,  Jackson 
V.  Phipps;  1  Johns.  Ch.  240,  Souverbye  and  wife  v.  Arden. 

The  possession  of  the  deed  by  the  grantee  raises  the  direct 
presumption  that  it  was  delivered  to  him  in  good  faith,  and 
a  like  possession  by  the  grantor  can  not  weU  be  said  to  pro^ 
duce  the  same  result 

If,  then,  the  deed  from  John  to  Adam  Stevens  was  never 
delivered,  no  title  passed  to  him,  and  none  could  be  imparted 
to  his  grantees,  Jones  &  Eaton.  But  this  fact  may  depend 
upon  the  subsequent  acts  of  the  parties;  for  a  delivery  may 
be  noade  after  a  deed  is  recorded,  and  become  valid  in  law, 
if  accompanied  by  good  faith  and  an  assertion  of  title,  in« 
dicating  an  intention  to  make  that  a  valid  deed  which  was 
before  regarded  as  conveying  no  title.  This,  however,  we 
will  not  now  discuss ;  it  is  a  matter  of  fact  we  are  not  called 
upon,  in  this  decision,  to  examine. 

If  Jones  &  Eaton,  on  this  hypothesis,  derived  no  title  from 
their  grantor,  their  grantees  are  now  in  pari  ddicto;  they  ob- 
tain no  higher  or  better  right  than  their  vendor. 

The  question  whether  they  are  bona  fide  purchasers  or  no^ 
is  not  in  controversy,  the  question  solely  is,  had  they,  &om 
whom  they  bought,  the  legal  title.  There  is  a  strong  case  on 
this  point,  if  it  was  deemed  necessary  to  cite  an  authority,  in 
10  Barr,  291,  Might  v.  Sehenek^  where  the  rule  is  authori- 
tatively  laid  down. 

Another  and  very  serious  question  arises,  and  which  must, 
in  some  shape  or  olher,  dispose  of  the  case,  and  that  is,  what 
estate   did  Jones   &  Eaton  purchase  of  Adam  Stevens 
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admitting  that  the  deed  from  John  to  Adam  is  valid  ?  All  the 
estate  of  John,  at  the  time  the  deed  to  Adam  was  made,  was 
the  right  to  redeem,  and  thus  obtain  the  fee.  The  condition 
of  the  mortgage  from  John  Stevens  to  Tucker  and  Ludlum, 
had  not  then  been  broken,  as  the  payment  had  not  become 
due,  and  yet,  for  all  practical  purposes,  although  the  mort* 
gagor  might  remain  in  possession  till  the  forfeiture  accrued, 
he  held  no  more  than  an  equitable  right,  and  when  Adam 
fitevens  conveyed  to  Jones  k  Eaton,  he  certainly  had  no  legal 
titie  to  the  land,  as  the  condition  of  his  father's  mortgage,  had 
long  since  been  broken,  and  the  bnly  possible  right  he  pos- 
sessed was  to  file  his  bill  to  redeem,  tendering  the  amount  due, 
and  all  necessary  expenditure  upon  the  property,  made  by 
Tucker,  in  the  first  place.  He  could  not  maintain  ejectment, 
neither  could  his  grantee^  for  the  mortgage  of  John  Stevens 
to  Tucker  and  Ludlum  would  have  been  a  perfect  bar.  His 
titie,  then,  was  purely  equitable. 

How,  then,  can  the  case  of  an  innocent  purchaser  in  good 
faith  for  value,  be  said  to  apply  ? 

If  we  understand  it,  its  object  was  to  protect  the  holder  of 
the  legal  title  only,  leaving  the  question  of  equitable  rights  to 
depend  upon  the  well-known  principles  by  which  the  chan- 
cellor decides ;  first,  where  the  equities  are  equal  the  law  pre- 
vails ;  and  again,  where  the  claims  are  simple  equities,  prior  est 
tempore  potior  eat  jure.  2  Johns.  Ch.  608,  Berry  v.  Mutual  Ina. 
Co, ;  1  Peters,  659,  Stede  v.  Spencer ,  et  al. 

In  7  Peter8,'271,  Vattier  v.  Hinde,  Chief  Justice  Marshall 
lays  down  the  law  thus  broadly :  "  The  rules  respecting  a  pur- 
chaser without  notice,  are  framed  for  the  protection  of  him 
who  purchases  a  legal  estate  and  pays  the  money  without  the 
knowledge  of  an  outstanding  equity.  They  apply  fully  only 
to  the  purchaser  of  the  legal  estate.  Even  the  purchaser  of 
an  equity  is  bound  to  take  notice  of  any  prior  equity."  See 
also  10  Peters,  211-212-218,  Boone  v.  Chiles. 

The  same  doctrine  is  held  by  Judge  Yager  in  24  Mies.,  209, 
WaHes  V.  Cooper^  et  al :  ^  In  England,"  he  says,  «  and  so  far 
as  we  are  advised,  in  the  United  States  also,  it  has  been  uni* 
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formly  decided  that  honafde  purchasers  for  a  valuable  consid- 
eration, without  notice,  are  those  who  are  the  purchasers  of 
the  legal  estate,  or  title,  and  that  a  purchaser  of  a  mere  equi- 
table estate  is  not  within  the  definition."  This  rule  is  but  a 
cc»Tollary  from  the  maxim,  that  where  the  legal  estate  is  out^ 
standing,  equitable  rights,  or  incumbrances,  must  be  upheld  as 
discharged  according  to  their  priority  in  time. 

On  this  view  of  the  situation  of  Jones  k  Eaton's  title,  and 
as  a  condequence,  of  their  grantees,  it  is  difficult  to  see  how 
the  protection  of  the  rule  relied  on  can  be  extended  to  this 
ease,  on  the  facts  set  forth  in  the  answer,  and  which  they  ad** 
mit  by  tiiis  demurrer. 

If  such  is  the  law,  it  is  immaterial  whether  the  actual  pos« 
seseion  is  distinctiy  stated  to  have  been  in  Tucker  or  not.  It 
is  not  pretended  it  ever  was  in  Adam  Stevens  or  his  grantees. 

Again  it  appears  in  the  pleadings  that  the  deed  made  by 
Adam  Stevens  to  Jones  k  Eaton,  is  without  covenants  of  war* 
ranty ;  it  is  a  quitclaim,  or  release  only  of  a  right,  conveying, 
it  is  true,  whatever  estate  the  grantor  had,  but  has  not  the 
dignity  of  a  common  assurance. 

It  can  not  be  regarded,  but  as  the  transfer  of  a  doubtful 
right,  and  it  is  not  within  the  protection  of  the  equitable  rule. 

In  3  Howard,  410,  Oliver^  et  aL  v.  Piatt^  Judge  Story  recog- 
nizee the  doctrine  fiist  stated :  <<  Anotiier  significant  circum- 
stance,'' he  remarks,  ^  is  that  the  very  agreement  contains  a 
stipulation  that  Oliver  should  give  a  quitclaim  only  for  the 
land,  and  the  subsequent  deeds  were  accordingly  drawn  up 
without  any  warranty  except  against  persons  claiming  under 
Oliver,  or  his  heirs  and  assigns.  In  legal  eftect,  therefore, 
they  conveyed  no  more  than  Oliver's  right,  titie,  and  interest  in 
the  property,  and  under  such  circumstances,  it  is  difficult  to 
conceive  how  the  grantee  can  claim  protection  as  a  bona  Jide 
purchaser  for  a  valuable  consideration  without  notice  against 
any  title  paramount  to  that  of  Oliver." 

And  the  recording  of  such  a  deed,  conveying  only  an  equity, 
would  not  be  constructive  notice,  as  equitable  tities  are  not 
required  to  be  recorded,  8  Leigh,  865,  DosweU  v.  BiichanarCs 
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As  the  right  of  Adam  Stevens  and  his  grantees  is  only  a 
right  to  redeem,  it  does  not  follow  that  a  court  of  equity 
would  decree  that  the  right  exists  from  the  mere  exhibition  of 
the  title ;  they  would  consider  all  the  circumstances  connected 
with  the  case ;  the  possession  of  the  mortgagee  and  his  acts  of 
ownership,  and  the  conduct  of  the  mortgagor  and  his  grantee, 
and  the  present  claimants.  From  all  the  facts  the  question 
would  eventually  be  determined.  We  have  thus  indicated 
the  law,  applicable  to  the  question  raised  by  the  demurrer. 
Whether  the  evidence  to  be  adduced,  may  not  place  the  ques* 
tion,  as  to  the  right  of  the  grantees  of  Adam  Stevens  to  re- 
deem, on  a  difierent  ground,  and  present  a  difierent  case,  it  ia 
not  for  us  to  say.  This  proceeding,  as  it  is  now  docketed,  in* 
volves  the  right  secured  by  law  to  every  person  who  holds 
the  legal  titie,  coupled  with  the  possession,  to  claim  that  his 
titie  shall  be  quieted. 

The  direct  issue  then  is,  whether  the  prayer  shall  be  granted, 
and  it  involves  at  once  the  validity  of  the  titie  of  Jones  & 
Eaton.  By  the  judgment  of  the  court  upon  that  question, 
the  whole  case  must  necessarily  be  disposed  of.  It  is  imma* 
terial  whether  the  several  defendants  claim  titie  to  a  part  or 
the  whole  of  the  property ;  the  titie  to  the  entire  tract  is  in* 
volved,  and  all  the  persons  interested  are  made  defendants* 
As  they  are  before  us,  we  can  abjudicate  the  whole  matter, 
and  save  the  rights  of  all  the  parties,  whatever  they  nuiy  be, 
by  ou^  final  decree. 

,  The  demurrer  will  be  overruled,  and  the  case  may  be  set 
down  for  trial,  at  any  day  during  tiie  present  week.  If  a  jury 
is  demanded,  the  issue  for  them  to  try,  must  first  be  made  up 
and  presented  to  the  court 

Demurrer  to  answer  and  counterclaim  overruled. 
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David  A.  Latman  v.  E.  "W.  Browit,  et  ai.. 

The  notarial  protest  of  a  promissorj  note  is  prima  faeU  evidence  of  all 
the  facts  to  which  the  officer  has  certified. 

Special  Term. — ^Motion  to  set  adde  a  verdict  rendered  for 
pkintiiF. 

The  fiBM^tB  sofficiently  appear  in  the  decision. 

W.  T.  Forresty  and  IHlderiy  Bairden  ^  Curwen^  for  plaintiff 

Thos.  J.  GaUagher  and  A*  S.  SvUivanj  for  defendants. 

SxoRBRy  J.  The  plaintiff's  action  is  npon  a  promissory 
note  for  fonr  thousand  dollars,  made  by  Brown,  and  indorsed 
by  Hneston  ft  Hnnter,  all  of  whom  are  sued.  The  answer 
of  Brown  alleges  that  the  note  was  obtained  nnder  a  fals0 
statement  of  facts ;  that  the  consideration  was  not  such  as 
the  party  ^ving  it  contracted  for,  and  that,  in  ^good  con* 
science,"  there  ought  not  to  be  a  recovery. 

Much  testimony  was  submitted  to  the  juiy  by  the  several 
parties,  to  sustain  their  allegations,  and,  after  a  full  heatings 
a  verdict  has  been  rendered  for  the  plaintifil 

A  new  trial  is  now  asked,  on  the  ground  that  there  was  no 
legal  evidence  adduced  to  charge  the  indorsers. 

It  appears  that  the  note  sued  on  was  protested  at  maturity 
by  a  notary,  who  has  stated  in  the  body  of  the  protest  that 
the  payment  was  demanded  of  the  maker,  according  to  the 
terms  of  the  contract,  on  the  day  it  became  due,  and  on  the 
same  day  the  indorsers  were  notified  of  the  demand,  as  well 
as  the  refusal  to  pay. 

The  only  evidence  offered  to  charge  the  indorsers,  it  is 
evident,  was  the  protest,  properly  certified  by  the  notary 
under  his  official  seal ;  and  the  question  now  arises,  was  this 
testimony  properly  admitted  to  be  read  to  the  jury,  or  suffi« 
oient,  if  proper,  to  sustain  the  plaintiff's  claim  against  the 
indorsers? 
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By  section  7  of  the  law  of  1862,  "providing  for  the  ap- 
pointment of  notaries  public,  and  prescribing  their  duties,^' 
Bwan  578,  it  is  declared  "  that  the  instrument  of  protest  of 
luiy  notary  public  appointed  and  qualified  under  the  laws  of 
this  State,  or  the  laws  of  any  other  State  or  Territory  of  the 
United  States,  accompanying  any  bill  of  exchange,  or  promis* 
fiory  note,  which  has  been  protested  by  such  notary  for  non- 
acceptance,  or  non-payment,  shall  be  held  and  received  in  all 
the  courts  of  this  State  as  prima  facie  evidence  of  the  facts 
therein  certified;  provided,  that  any  party  may  contradict  by 
other  evidence  any  such  certificate." 

The  object  of  this  provision,  undoubtedly,  was  to  make 
the  officer's  certificate  of  all  his  official  acts^  performed  at  the 
time  of  the  protest,  evidence  in  any  action  upon  the  bill  or 
note  protested.  Prior  to  the  statute,  the  act  of  a  notary  in 
the  presentment  of  a  note,  and  giving  notice  to  the  indorser, 
was  of  no  more  validity  than  that  of  a  private  person.  It 
was  subject  to  the  same  rule  of  construction,  and  must  have 
been  proved  in  the  same  manner.  The  rule  was  so  strictly 
applied,  that  the  notarial  fee  could  not  be  charged  against 
the  debtor ;  and  although  the  practice  prevailed  in  all  the 
commercial  cities  of  the  Union  to  employ  a  notary  to  present 
dishonored  notes,  and  to  notify  the  mdoraera,  if  payment 
should  be  refused,  it  was  never  decreed  that  the  practice 
changed  tiie  general  rule  of  law— it  was  simply  an  arrange- 
ment  made  for  the  convenience  of  the  holder,  and  principally 
resorted  to  when  the  note  was  held  by  a  bank,  by  which,  in 
effect,  the  notary  was  substituted  for  an  agent  of  the  holder. 
Such  was  the  law,  as  held  by  the  courts  of  all  the  States,  as 
^ell  as  those  of  England.  The  admission  of  the  protest  as 
testimony  was  confined  solely  to  bUls  of  exchange,  and  then 
merely  to  entitle  the  holder  to  recover  damages.  And  yet, 
in  Scotland,  as  well  as  in  all  continental  Europe,  there  was 
no  distinction  made  between  bills  and  notes — ^the  act  of  the 
notary  was  held  to  be  good  evidence  of  the  facts  necessaiy 
to  be  proved  in  both  cases.  Story  on  Prom.  Notes,  §§297| 
274,  279 ;  8  Wheaton,  826,  881,  NkhoUs  v.  WM. 
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In  actions  upon  bills  of  exchange,  however,  there  never 
was  a  doubt  as  to  the  admisfflon  of  the  protest ;  these  instm^ 
ments  were  always  regarded  as  veritable  documents  which 
proved  themselves.  Story  on  Bills,  §277;  2  Peters,  178, 
TownsUy  v.  SumraU;  10  Peters,  580,  Dickins  v.  Becd;  2 
Sandford  S.  C.  169,  De  Wolf  v.  Murray^  It  was  thus  the  law 
stood,  when  the  statute  we  have  already  referred  to  wag 
passed,  and  it  must  be  inferred  that  the  legislature  intended 
to  extend  the  rule,  already  applicable  to  bills,  to  promissory 
notes  also.  We  can  not  hesitate  so  to  understand  the  hxi* 
guage  of  section  7,  and  must  hold  that  there  was  not  only 
competent  legal  evidence,  but  sufficient  evidence,  also,  before 
the  jury  to  charge  the  indorser. 

This  is  the  construction  of  the  Supreme  Court  of  Pennsyl- 
vania upon  a  similar  statute,  as  we  find  in  6  Serg.  and  Rawle, 
484,  Browne  v.  PhUadelpMa  Bank,  So,  also,  in  the  Supreme 
Court  of  Maine,  10  Shepley,  287,  Jaruis  v.  St,  Croix  Man. 
Co, ;  and  in  Tennessee,  7  Yerger,  488,  Smith  v.  McManua  t 
and  the  same  rule  is  adopted  in  England,  by  stat.  15  and  16, 
Vic.  Ch.  86.  If  there  was  no  evidence  in  the  case,  the 
pleadings,  in  our  opinion,  did  not  require  any  to  have  been 
offered  to  establish  the  demand,  or  notice.  The  petition 
alleges  the  proper  demand  to  have  been  made,  and  that 
notice  of  non-payment  was  given  to  the  indorser.  The 
answer  should  have  denied  these  allegations,  generally  or 
specially,  before  the  plaintiff  was  required  to  prove  them^ 
K  the  defendants  select  one  averment,  and  deny  it  alone, 
they  admit  all  other  legal  averments ;  and  if  a  defense  is  set 
up,  which,  if  sustained,  will  discharge  the  liability,  in  whole 
or  in  part,  and  there  is  no  other  traverse,  the  making  of  the 
contract,  and  its  breach  also,  are  admitted.  The  object  of  our 
code  of  practice  is  to  bring  all  the  questions  to  be  litigated 
within  as  narrow  a  compass  as  may  be  consistent  with  the 
proper  and  safe  abjudication  of  the  rights  of  the  parties. 
The  case  made  out  in  the  petition  must  be  traversed  or  ad- 
mitted. If  wholly  traversed,  the  issue  is  made  up,  and  the 
mode  of  proceeding  is  afterwi^^  plain.    If  denied  in  party 
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and  admitted  as  to  the  residue,  the  answer  mnst  set  forth, 
fally  and  clearly,  the  focts.  If  the  allegations  in  the  petition 
are  admitted,  but  a  counterclaim,  by  way  of  set-off,  recoup- 
ment, fraudulent  representation,  or  warranty,  is  relied  on, 
the  elements  of  each  of  these  causes  must  be  embodied  in 
the  answer,  in  so  distinct  a  manner  that  if  the  plaintiff 
replies,  an  issue  can  be  made  up,  and  the  case  not  only  under- 
standingly  determined,  but  if  erroneously  directed,  a  super- 
visory tribunal  may  know  from  the  record  what  the  litigation 
really  was. 

Here  there  is  no  denial,  in  the  answer,  of  the  facts  neces- 
sary to  charge  the  indorser  that  are  alleged  in  the  petition ; 
he  (the  indorser)  seems  to  have  relied  only  upon  the  defense 
set  up  by  the  maker  of  the  note,  and  left  the  court,  therefore, 
to  infer,  and  the  jury  also,  that  if  this  defense  should  fail,  he 
had  none  himself. 

This  construction  of  section  92  of  the  code  dispenses  with 
the  necessity  of  any  proof  to  establish  the  Kability  of  the 
indorser.  <» 

On  the  whole  case,  we  are  satisfied  with  the  verdict  We 
overrule  the  motion,  and  order  judgment  to  be  entered. 

Judgment  on  verdict. 
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1.  Bank  checks  payable  at  a  future  day,  or  pcwt-dated,  are  not  bills  of  ex- 
change, and  are  not  subject  to  the  formalities  of  presentment  and  notice 
required  on  commercial  bills. 

t.  The  holder  of  a  bank  check  is  entitled  to  hold  it,  without  presentment, 
until  the  close  of  banking  hours  of  the  day  next  after  its  date,  or  next 
after  the  date  payable. 

Spboial  Tebm. — ^Action  on  an  instrument  in  the  wordd 
ttndjfigures  following,  to  wit: 
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ttUo. Cindnnati,  Nov.  11, 1854. 

Gbo.  Mxlnb  ft  Co. 

Pay  to  John  Kugler,  on  the  18th,  or  bearer, 

two  hundred  and  twenty-one  dollars  and  twenty-seven 

cents-  ANDREW  ft  WILSON, 

♦221.//^  Per  R.  Lloyd." 

The  case  was  submitted  to  the  court  on  the  following 
agreed  statement  of  facts,  viz : 

**  On  the  18th  of  November,  1854,  and  from  that  time  until 
the  failure  of  George  Milne  &  Co.,  the  defendants  had  on 
deposit,  subject  to  their  check,  with  George  Milne  ft  Co., 
money  more  than  sufficient  to  provide  for  the  check  sued 
upon.  The  check  sued  upon  was  made  and  delivered  by 
defendants  to  the  clerk  of  the  plaintifEs,  on  Saturday,  the 
nth  day  of  November,  1854,  at  the  store  of  defendants, 
near  the  Little  Miami  Railroad  Depot,  about  6  o'clock  p.  ir. 
Plaintifis'  clerk,  at  the  time  of  receiving  the  check,  was  on 
his  way  to  Loveland,  his  home,  to  spend  the  Sabbath,  which 
fiict  he  mentioned  to  defendants;  and  on  his  suggestion 
that  the  check  could  not  be  used  until  Monday,  it  was  made 
payable  on  the  18th. 

Plaintiff's  clerk  had,  unknown  to  the  defendants,  an  en* 
gagement  at  Eaton  on  Monday ;  and  finding,  on  Monday, 
that  he  could  not  reach  Eaton  in  lime,  if  he  stopped  in  Cin* 
cinnati  to  deliver  the  check  to  the  plaintiffs,  or  to  drop  it 
into  the  Cincinnati  post-office,  he  mailed  the  check  at 
Loveland,  to  the  plaintifis  at  Cincinnati,  on  Monday  morn- 
ing, and  then  returned  to  Cincinnati,  and  immediately 
took  another  train  for  Eaton,  without  being  able  to  see 
plaintifb. 

The  check  was  taken  from  the  post-office  by  plaintiffi  on 
the  morning  of  the  14th  of  November,  and  was  immediately 
presented  for  payment  to  George  Milne  ft  Co.,  and  payment 
was  reftised^  because  George  Milne  ft  Co.  had,  shortly  be-> 
torej  on  the  same  day,  stopped  payment. 

The  plaintiflB  then  gave  due  notice  to  the  defendants  of 
the  presentment,  on  the  14th,  and  non-payment. 


80         SUPERIOR  COURT  OF  CDTCmiirATL 

■  I    ■    "  II  _  '  '  III  ■  I  ■  ■   .1 ■       »M^ 

BlMhlj  A  Slmpion  v.  Andrew  A  WUmb. 

The  foregoing  are  agreed  to  be  the  facts  of  this  caB% 
without  admitting  their  competency  as  evidence." 

Bates  j*  Scarborough^  for  plaintijBi. 

Coffin  ^  MUcheU^  for  defendants. 

Stoker,  J.  The  plaintifis  bring  their  action  to  recoyer 
the  amount  of  a  check  drawn  by  the  defendants  upon  their 
bankers,  Milne  &  Co.,  dated  November  11th,  1854,  and 
payable  on  the  18th  of  November.  It  is  in  evidence  that 
the  plaintiff  received  the  check  from  the  person  to  whom 
it  was  delivered,  on  the  14th,  and  that  they  presented  it  the 
same  day  for  payment,  and  were  refused.  It  is  also  ad« 
mitted  that  Milne  &  Co.  stopped  payment  on  the  14th,  and 
notice  of  the  dishonor  of  the  check  was  given  to  the  de- 
fendants in  due  time. 

The  check  was  drawn  on  Saturday,  after  bank  hours,  and 
at  the  request  of  the  payee,  made  payable  on  the  next 
Monday.  We  are  asked  to  hold  that  it  should  have  been 
presented  on  the  day  it  was  made  payable,  and  if  the  day 
was  permitted  to  transpire,  without  presentment,  no  pre- 
sentment could  be  made  on  the  subsequent  day  to  charge 
the  drawers.  0{l  the  other  hand,  the  plaintiffii  contend 
that  they  were  guilty  of  no  laches,  and  ought  to  recover. 

The  whole  question  is  resolved  into  this :  did  the  insertion 
of  a  day  for  the  payment  of  the  check,  in  the  check  itself, 
vary  the  ordinary  rule  applicable  to  checks  payable  on  de- 
mand? 

In  England,  by  a  regulation  of  parliament,  there  is  an 
essential  difference  between  checks  thus  drawn;  no  stamp 
is  required  upon  those  payable  on  presentment,  while  those 
that  are  post-dated,  are  absolutely  void  unless  written  upcm 
stamped  paper.  We  can  find,  therefore,  no  parallel  case  to 
the  present  in  the  English  books,  though  the  principle  upon 
which  we  may  decide  the  present  controversy,  is  often  sug- 
gested and  never  controverted. 

A  check,  unquestionably,  has  some  of  the  peculiarities  of 
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an  inland  bill  of  exchange,  though  in  many  wspwta  it  is 
eseentially  different ;  while  it  is  an  order  or  draft  for  the 
payment  of  money,  and  the  rule  that  binds  the  holder  of  a 
bill  to  diligence,  is  substantially  applicable,  still  the  drawer 
is  not  discharged  from  his  liability  by  the  holder's  &ilure  to 
present  in  due  time,  unless  he  have  sustained  actual  preju-» 
dice,  as  by  the  fiftilure  of  the  banker.  This,  we  believe,  is 
now  the  settled  law.  7  M.  &  Granger,  1061,  Alexander  v. 
Burehfidd;  9  A.  &  Ellis,  K.  B.  68,  Bobinson  v.  Hawhfard. 

In  the  last  case,  Williams,  J.,  said:  ^^If  the  question 
aiises,  who  is  to  be  the  loser,  wh^i  a  banker  becomes 
unable  to  pay,  the  point  is  properly  raised  whether  the 
check  was  presented  in  due  time ;  but  if  things  remain  the 
same,  the  check  is  still  a  check,  and  the  money  is  money 
applicable  to  the  payment,  and  the  rule  as  to  time  does  not 
apply.''  See  also  2  Hill,  426,  Little  v.  Phoenix  Bank ;  2  Story^ 
608,  Ez  parte  Brown ;  8  Pick.  428,  Ckcford  Bank  v.  Maynes. 

There  has  been,  in  some  of  the  State  courts,  a  conflict  o£ 
opinion  as  to  the  rule  by  which  checks,  not  payable  on  de* 
Oiand,  should  be  governed. 

The  Supreme  Court  of  New  York  held,  in  21  Wendell^ 
878,  Barker  v.  Andersanf  that  irrespective  of  the  question  of 
loss,  or  injury  to  the  drawer,  a  check  should  be  presented 
within  a  reasonable  time,  and  the  rule,  as  to  inland  bills, 
was  regarded  as  applicable;  this  opinion  was  overruled^ 
howevOT,  in  2  Hill,  426,  LilUe  v.  Phoenix  Bank.  In  4  Yer- 
ger,  214,  Brown  v.  Lusk^  the  Supreme  Court  of  Tennessee 
decided  the  point  in  the  same  manner ;  so  in  1  Blackford^ 
104,  GUnriy  et  oLy.  Nobhy  and  others.  But  in  2  Story,  617» 
Ex  parte  Brown;  11  Metcalf,  62,  Taylor  v.  Wilson;  6  Sand* 
ford,  S.  C.  827,  Bowen  v.  NeweUf  it  is  held  that  a  check,  though 
post-dated  or  payable  on  a  day  certain,  is  a  check  still,  and 
ean  not  be  regarded  as  a  bill  of  exchange. 

The  counsel  for  both  parties  do  not  differ  upon  this  pointy 
and  we  refer  only  to  the  cases  we  have  cited  to  show  that 
there  is  truly  no  such  analogy  aa  that  which  it  has  beea 
said  existed* 
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A  check  can  not  be  demanded  before  the  day  named  for 
payment,  nor  yet  presented  for  acceptance,  as  a  bill  might 
well  be;  and  if  refused,  the  drawer,  being  notified,  would-be 
liable*  It  is  only  when  payment  is  due  that  it  can  be 
sought,  and  the  result  necessarily  is,  that  there  is  no  lia- 
bility on  the  part  of  the  drawer  until  the  presentation  for 
payment  is  made. 

.  The  time  when  payment  should  be  demanded  upon  a 
cheek  payable  generally,  has  been  so  well  determined,  by 
judicial  decision,  that  the  point  can  not  now  be  safely  con- 
troverted. In  all  cases  the  day  subsequent  to  the  date  of 
the  check,  is  now  regarded  as  within  the  rule  of  due  dil- 
igence on  the  part  of  the  holder.  Byles  on  Bills,  74 ;  4 
Bingham,  K  0.  266,  Movie  v.  Br^vm;  18  Wendell,  188, 
Mohawk  Bank  v.  Broderiek^et  ai.;  20  Wendell,  102,  SmUfir. 
Jane^;  4  B.  &  Adolph.,  762,  Boddington  v.  Schlencker. 

Formerly  it  was  held  that  the  check  must  be  presented 
on  the  morning  of  the  next  day  after  its  date ;  it  is  now, 
however,  settled  that  the  holder  has  the  whole  of  the  bank- 
ing hours  of  the  next  day,  within  which  to  present  it.  2 
Taunton,  888,  Bobson  v.  Bennett;  2  Campbell,  687,  Rickford 
V.  Bidge;  4  Bam.  k  Adolph.  752 ;  Chitty  on  Bills,  419,  420; 
Story  on  Promissory  Notes,  §498. 

Having  ascertained  the  rule  applicable  to  checks  payable 
on  demand,  let  us  inquire  in  what  particular  those  payable 
at  a  future  day,  or  post-dated,  differ  from  those  payable 
generally.  We  have  already  seen  that  both  are  regarded 
as  chedu,  in  the  popular  as  well  as  legal  sense.  !N  either 
are  bills  of  exchange,  and  can  not  therefore  be  subjected 
to  the  peculiar  formalities  required  to  be  pursued  before  a 
draw^  or  indorser  can  be  made  liable  upon  mercantile  con- 
tracts. 

There  is,  to  our  apprehension,  taking  the  rule  thus  stated 
to  be  the  true  one,  no  real  distinction  between  the  cases. 
We  can  perceive  no  more  real  propriety  in  giving  to  the 
holder  of  the  ordinary  check  the  right  to  present  it  on  the 
day  after  it  is  dated,  than  there  would  be  in  granting  the 
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same  privilege  when  the  check  is  payable  on  a  particular 
day.  For  all  practical  parposee,  on  the  day  it  is  thus  pay* 
able,  it  is  equivalent  to  a  check  due  on  demand,  as  then  the 
prohibition  to  pay  it  before  is  removed  from  the  banker. 
Checks  are  not  entitled  to  the  days  of  grace,  and  are  there- 
fore without  the  rule  that  applies  to  bills  of  exchange;  it 
follows  then,  that  strictly  speaking,  the  holder  of  the  check 
should  present  it  on  the  day  it  is  payable  by  its  terms.  But 
in  practice,  long  existing  and  universally  understood,  the 
subsequent  day  has  been  allowed  to  the  payee,  or  those  to 
whom  the  check  has  been  transferred.  Such  a  demand  will 
subject  the  drawer  if  payment  is  refused,  and  notice  of  the 
fact  given  to  him ;  though  the  banker  meanwhile  should 
have  failed  in  business,  the  loss,  if  any,  will  faU  upon  the 
eustomer  or  depositor,  not  upon  the  holder  of  the  check. 
If  the  drawer  suffers  no  loss  by  any  such  occurrence,  the 
demand  for  payment  is  not  thus  limited,  nor  is  notice  of  a 
refiisal  required  to  be  given  to  him. 

If  then  we  regard  the  instrument  in  question  as  a  cheeky 
in  the  ordinary  sense  of  the  term,  we  know  of  no  rule 
that  compels  us  to  place  it  in  any  class  of  instruments, 
where  other  liabilities  are  contracted,  and  duties  imposed. 
Whether  payable  at  a  future  day,  or  on  demand,  we  must 
i^ply  the  same  principle  of  construction  to  the  contract 

The  defendant  gave  his  check  on  Saturday  afternoon, 
payable  on  Monday;  it  was  sent  to  the  plaintiff^  who  re- 
ceived it  on  Tuesday  morning;  during  that  day,  within 
banking  hours,  it  was  presented,  payment  refused,  and  the 
drawer  notified  of  the  &ct.  On  Tuesday  morning  the 
bankers  stopped  payment,  but  as  the  holder  was  not  bound 
to  present  it  at  any  particular  time  within  the  business  por- 
tion of  the  day,  a  demand  at  any  time  during  the  usual 
banking  hours  was  sufficient,  and  the  loss  must  &11  upon 
the  defendant. 

Judgment  for  plaintifGs. 
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Thb  Dayton  k  Cincinnati  Bailroad  Company  v.  Gkorok 
Hatch,  William  F.  Boblofson  and   Emilt  Bcelofson, 

HIS  WIFI. 

1.  The  acceptance  of  an  amendment  to  its  charter,  is  a  power  incident  to 
a  corporation,  and  its  exercise  belongs  to  the  board  of  directors,  if  there 
be  no  other  active  goyerning  body  in  whom  it  is  vested. 

2.  The  acceptance  of  such  an  amendment  may  be  either  by  express  act,  or 
may  be  implied  from  other  acts  or  drcamstances.  The  subsequent  use 
of  the  privilege,  or  exercise  of  the  power  conferred  by  the  amendment, 
ttuty  well  be  deemed  .an  assent  to  the  grant ;  and  that  whether  contain- 
ed in  a  special  law,  applicable  to  the  particular  corporation  alone^  or  in 
a  general  law,  applicable  to  it  and  others ;  unless  some  special  mode  of  ac- 
ceptance is  required  by  the  terms  of  the  grant. 

ft.  In  the  absence  of  express  legislative  enactment,  an  organised  corpora- 

.  tion  has  the  same  power  of  ditpoeiiion  over  its  unsubscribed  capital  stock, 

<) ,  as  any  ordinary  owner ;  and  it  may  be  exchanged  for  land,  to  be  sold  again 

when  it  has  general  power  to  purchase  real  estate.    If  it  be  an  abuse  of 

'  its  corporate  power,  it  furnishes  no  ground  on  which  the  vendor  of  the 

land  can  object. 
i/^When  it  is  a  condition  precedent  in  a  contract,  for  the  subscription  to 
O^thfi  capital  stock  of  a  corporation,  that  other  stock,  to  a  given  amounti^ 

.  $hfil\  have  been  taken,  that  condition  is  waived  by  the  conduct  of  th« 

.  parties,  in  paying  the  first  instalment  on  the  subscription,  voting  the 
*  whoie  stock  at  an  election  for  officers,  and  acting  as  officer  in  the  cor- 
t-Jpo^ktion. 
5.  Ontft  breach  of  an  agreement  to  give  land  for  stock,  if  a  specific  per* 

rfi>T^9knc9  can  not  be  decreed,  compensation  in  damages  will  be  awarded — 
^  not  measured,  necessarily,  by  the  nominal  value  of  the  stock,  but  by  ref- 
~  erence  to  the  land  which  ought  to  have  been  conveyed,  and  such  dam* 
^^  «g^  as  may  have  resulted  ttom  delay  in  the  performance. 

o:;  I 

V,  jSpsoial  Term. — The  plaintiff,  a  body  corporate,  organized 
ifooiji^T  the  laws  of  the  State  of  Ohio,  brings  its  action,  on  Jan-» 
0^  20,  A.  n^  1865,  to  recover,  in  money,  the  amount  of  seven 
f^ipaid  ten  per  cent  instabnents,  assessed  upcHi  certain  stockSy 
f|i|bscribed  in  the  name  of  George  Hatch,  by  two  certain  con- 
tract&of  subscription,  executed  by  Hatch — ^the  one  on  the  10th 
and  the  other  on  the  12th  of  April,  1852,  in  words  and  figu^res 
following,  to  wit : 

^  We  do  hereby  subscribe  to  the  capital  stock  of  the  Bay- 
ton  &  Cincinnati  Bailroad  Company,  the  number  of  shares 
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annexed  to  our  names  respectively ;  and  we  do  agree  to  pay 
one  instalment  of  five  dollars  on  each  and  every  share  so  sub- 
scribed by  uSy  so  soon  as  the  subscription  shall  become  bind- 
ing; and  the  readue  thereof  in  such  instalments,  at  such 
times  and  places,  to  the  treasurer  of  said  company,  as  may  be 
required  by  the  president  and  directors  thereof. 

Provided^  That  these  subscriptions  shall  not  be  binding  unless 
the  aggregate  amount  subscribed,  shall  reach  mx  hundred 
thousand  dollars. 

March  27, 1852, 

NAMBS.  NUMBBK  OF  8HABES. 

George  Hatch, 
Payable  in  ground,  in  the  12th 
fractional  section,  in  Cincinnati ; 

and  provided  the  work  is  com-  {  ^^^  hundred.  $20,000 
menced  by  Oct,  1852." 

2.  ^  "We  do  hereby  subscribe  to  the  capital  stock  of  the 
Dayton  4;  Cincinnati  Railroad  Company,  the  number  of 
shares  annexed  to  our  names  respectively:  The  number  of 
shares  so  subscribed  by  us,  to  be  paid  for  in  the  manner  defined 
in  a  resolution  of  the  said  company,  passed  at  a  session  of  the 
directory  of  said  company,  held  on  the  25th  of  March,  1852, 
and  which  reads  in  the  following  words,  to  wit  : 

^Resolvedj  That  subscriptions  to  the  capital  stock  maybe 
made  in  real  estate,  along  the  line  of  the  proposed  route,  pro- 
vided that  the  value  of  the  same  shall  be  ascertained  by  the 
appraisment  of  three  disinterested  persons,  one  to  be  chosen 
by  the  subscriber,  one  by  the  company,  and  a  third  to  be 
chosen  by  these  two,  who  shall  make  their  award  in  writing, 
and  who  shall  estimate  the  property  at  the  cash  value.' 

KAMES.  KUHBSB  OF  SHAEBS. 

George  Hatch. 
Payable  in  ground  in  the  12th 
fractional  section,  in  Cincinnati; 
and  provided  the  work  is  com-  [  ®^  hundred." 

menced  by  Oct  1, 1852. 
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Plaintiff  alleges  that  more  than  six  hundred  thousand  doU 
lars  of  stock  were  subscribed  by  the  first  day  of  September^ 
A.  n.  1852;  that  the  defendant,  George  Hatch,  paid  the  first 
instalment  on  March  19,  a.  d.  1853,  by  a  conveyance  of  land, 
in  said  twelfth  section,  of  the  value  of  five  thousand  dollars, 
Emily  Avery,  since  intermarried  with  William  F.  Bcelo& 
son,  joining  in  the  deed  of  conveyance;  that  a  second  instal- 
ment of  ten  per  cent,  became  due  and  was  called  for  on 
July  26,  A.  D.  1854,  and  on  November  23d  of  that  year,  the 
defendant,  Hatch,  made  a  second  conveyance  of  land,  of  the 
appraised  value  of  seven  thousand  five  hundred  dollars,  and 
has  since  utterly  refused  to  convey  more  land  to  the  company, 
m  payment  of  the  said  subscriptions,  or  of  the  amount  due 
on  either  of  them;  that  on  December  1st,  of  that  year, 
the  plaintifi'  tendered  to  the  defendant  certificates  for  one 
thousand  shares  of  the  stock  of  said  company,  and  demanded 
a  conveyance  of  land,  in  said  fractional  section,  of  the  ap^ 
praised  value  of  thirty-seven  thousand  five  hundred  dollars, 
but  the  defendant  refused  to  receive  the  certificates  of  stock, 
and  refused  to  make  a  conveyance ;  that  on  the  same  day 
the  company  made  a  similar  tender  of  six  hundred  shares  of 
stock,  with  a  demand  for  a  conveyance  of  land  of  the  ap- 
praised value  of  twenty-two  thousand  five  hundred  dollars, 
which  was  also  refused. 

Plaintiff  further  alleges,  that  it  is  informed  that  Rcelofson 
and  wife  claim  some  interest  in  these  contracts,  but  of  what 
nature  the  plaintifi'  is  not  advised,  and  prays  that  they  may 
be  notified  by  summons  in  this  suit,  and  may  set  up  what 
interest  they  have,  if  any,  in  the  subject-matter  thereof,  and 
that,  as  to  them,  such  relief  may  be  granted  as  shall  then 
appear  proper. 

The  defendant.  Hatch,  files  his  answer,  on  February  17, 
A.  D.  1855,  alleging  that  Emily  Avery,  since  intermarried 
with  W.  F.  RoBlofcon,  was  jointly  interested  with  him  in 
said  ground,  in  fractional  section  twelve — ^the  said  Emily 
owning  five-sixths  and  he  one-sixth — and  that  prior  to 
making  the  subscriptions,  he  was  authorized  by  said  Emily 
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to  Bubflcribe  for  said  shares  of  stock,  and  she  agreed  with 
him  to  pay  for  the  same  in  the  manner  specified  in  two 
certain  agreements,  in  writing,  made  by  and  between  them — 
the  one  under  date  of  April  18,  a.  n.  1852,  and  the  other 
under  date  of  July  26,  a.  n.  1852 — ^whereby  it  was  set 
forth  that  Hatch  had  made  the  subscriptions,  and  that  the 
same  were  made  for  their  mutual  benefit,  and  that  when 
&e  subscriptions  were  paid,  Hatch  would  transfer  to  her 
five-sixths  of  the  stock,  and  she  agreeing  to  join  with  him 
in  a  conveyance,  in  fee  simple,  to  said  Railroad  Company, 
of  so  much  of  the  premises  owned  by  them  in  fractional 
section  twelve,  as  should  be  sufficient  to  pay  the  subscrip- 
tions. 

The  answer  of  Hatch  also  alleges  that  said  Emily  and 
her  husband  have  refused  to  comply  with  their  obligations, 
and  have  not  paid  up  their  portion  of  the  subscriptions,  and 
it  is  prayed  that  this  answer  may  be  taken  as  a  cross-petition 
against  them,  and  that  they  be  required  to  perform  the  said 
agreements,  and  save  defendant  harmless  from  all  further 
liability  on  said  subscriptions,  and  be  required  to  convey 
sufficient  land  to  plaintiff  to  exonerate  this  defendant,  etc. 

Mr.  and  Mrs.  Boelo&on  filed  their  answer  to  the  petition 
on  May  11,  a.  n.  1855,  and  on  the  Slst  of  the  same  month, 
file  an  answer  to  the  petition  of  the  plaintiff  and  to  the 
answer  and  cross-petition  of  the  defendant  Hatch,  in  which 
they  admit  the  facts  stated  in  Hatch's  answer,  but  allege 
that  the  Railroad  Company  had  no  power  to  receive  such 
subscriptions  in  land ;  that  the  subscriptions  for  the  stock 
of  the  Company,  as  represented  by  its  officers,  purport  to 
amount  to  seven  hundred  and  fifteen  thousand  dollars ;  and 
charge  that  subscriptions  to  the  amount  of  more  than  ninety 
thousand  dollars  were  upon  condition  that  the  work  on  the 
railroad  should  be  performed  in  a  certain  manner,  which 
conditions  have  not  been  complied  with,  and  the  subscrip* 
tions  to  that  extent,  are  void;  that  subscriptions  to  the 
amount  of  at  least  one  hundred  and  eighty  thousand  dol-» 
lars  were  taken,  payable  in  land ;  that  land  of  that  nominal 
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▼alue,  has  been  conrejed  to  the  Companj  in  payment  of 
each  snbecriptions,  but  that,  in  fact,  tbe  land  was  not  worth 
more  than  one  hundred  and  twenty  thousand  dollars ;  and 
that  said  excessive  allowance  for  said  land  is  in  fraud  of 
the  subscribers,  who  subscribed  under  said  six  hundred 
thousand  dollars  condition,  and  the  same  should  be  de* 
ducted ;  that  the  subsmptions  for  stock  do  not  amount,  and 
never  have  amounted,  in  good  faith,  to  the  aggregate  sum 
of  six  hundred  thousand  dollars,  according  to  the  true  intent 
and  meaning  of  the  condition  under  which  the  subscript 
tions  of  said  Hatch  were  made;  and  the  said  Emily  avers 
that  she  is  not  now,  and  never  has  been,  a  stockholder  in 
the  said  corporation,  or  ever  made  herself  responsible  to  the 
plaintifi'  upon  any  subscription  whatever^— and  asks  that  the 
contracts  made  by  said  Hatch  with  said  Company,  on  hef 
behalf,  and  the  contracts  of  ratification  of  herself  and  said 
Hatch,  may  be  held  to  be  void  and  decreed  to  be  canceled ; 
that  the  conveyance  of  the  land  in  payment  of  the  first 
instalment  be  set  aside,  and  the  plaintiff  be  decreed  to  r&» 
convey  the  same,  and  that  the  plaintiff  be  enjoined  from 
setting  up  any  title,  or  prosecuting  any  claim,  against  lands 
of  the  defendants  in  said  fractional  section  twelve. 

The  plaintifi,  under  date  of  June  9,  a.  n.  1855,  files 
separate  replies  to  the  answers  of  Hatch  and  of  Bcelofeon 
and  wife,  alleging  that  at  the  period  of  the  making  of  the 
subscriptions,  the  plaintiff  was  not  informed,  and  did  not 
know,  that  the  same  were  made  in  pursuance  of  any  au* 
thority  given  to  the  said  Hatch  by  the  said  Emily  Avery^ 
or  of  amy  contract  between  the  said  Hatch  and  Avery,  or 
that  the  said  Avery  had,  or  claimed  to  have,  any  interest 
therein;  denies  that  any  conditional  subscriptions  were  ta« 
ken ;  denies  the  allegation  as  to  the  amo.unt  and  value  of 
land  taken  on  stock  subscriptions,  and  alleges  that  the 
amount  of  stock  subscribed,  before  the  first  instalment  was 
called,  was  more  than  twelve  thousand  shares,  of  the  value 
of  six  hundred  thousand  dollars. 
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Geo.  H.  Pendleton  and  Geo.  M  Pughy  for  plaintiff. 
Corwinej  Hayes  ^  Rogers  and  M.  jET.  TUderij  for  Hatch. 
James  ^  Jackson  and  2^os.  Ewingj  for  Rcelofson  and  wife. 

Gholson,  J.  There  are  two  principal  questions  which 
Wse  in  this  case,  and  which  have  been  very  ably  and  elab- 
orately argned.  Both  these  questions  involve  the  validity 
of  subscriptions  of  stock,  made  by  George  Hatch,  to  the 
Dayton  and  Cincinnati  Railroad  Company.  One  of  them 
depends  on  the  power  of  that  Company  to  receive  a  sub- 
scription of  stock  in  real  estate,  or  to  exchange  or  dispose 
of  a  portion  of  its  stock  for  real  estate;  and  the  other,  on 
the  happening,  or  the  performance  of  a  condition  made 
precedent  to  the  taking  effect  of  one  of  the  subscriptions. 

With  a  view  of  deciding  upon  the  power  of  the  Company 
to  take  a  subscription  in  real  estate,  or  dispose  of  its  stock 
and  receive  real  estate  in  payment  or  exchange,  it  may  be 
useful  to  inquire  whether  the  solution  of  the  question  depends 
on  the  general  corporate  powers  of  the  Company  under  its 
original  charter,  or  the  acceptance  of,  or  acting  under,  the 
express  power  provided  in  the  general  railroad  law,  and  tp 
examine,  briefly,  into  the  nature  and  character  of  corpora* 
tions,  and  of  what  are  called  joint  stock  companies. 

There  is  certainly  a  very  clear  distinction  between  a  cor- 
poration and  a  partnership.  One  is  an  artificial  being, 
having  such  functions  and  powers  as  the  law  gives  it;  the 
other  is  a  company  of  individuals,  brought  together  by  their 
own  agreement,  and  doing,  as  individuals,  those  things 
which  individuals  under  the  law  may  do,  acting  each  one 
for  all,  so  far  as  they  have  agreed,  and  to  no  greater  extent. 
Their  sources  of  power  are  essentially  different.  It  is  the 
lavi ,  and  not  the  organization  or  agreement  of  individuals, 
which  gives  life  and  being  to  a  corporation  The  existence 
of  a  partnership  begins,  continues,  and  ends*  with  and  by 
the  agreement  of  the  individuals  of  whom  it  is  composed. 
7  Gushing,  188-192,  Fay  t.  Noble. 


^•v 
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The  term  "joint  stock  compaay/'  appears  to  have  origin- 
ated in  England,  in  comparatively  recent  times.  Joint 
stock  companies  may  be  said  to  be  partnerships,  or  indi- 
vidaals  associated  for  some  specified  purpose,  under  a  desig- 
nated name  or  description,  to  which,  by  some  general  or 
special  statute,  when  they  have  been  formed  or  composed 
in  a  specified  manner,  some  of  the  powers  or  proper  attri- 
butes of  a  corporation  have  been  given.  They  are  corpo- 
rations for  certain  purposes,  or  quasi  corporations;  29  Eng. 
Law  and  Eq.  Bep.  616.  So  far,  then,  as  in  their  organiza- 
tion they  partake  of  the  character  of  corporations,  they 
should  be  governed  by  the  principles  controlling  corpora- 
tions, and,  so  far  as  they  are  partnerships,  the  principles 
applicable  to  the  latter  should  control. 

The  distinction  which  has  been  adverted  to,  was  contem- 
plated in  a  recent  case,  19  Eng.  Law  and  Eq.  Rep.  11» 
Ffooks  V.  The  London  and  S.  W.  BaUway  Co^  in  which  it  is 
said: 

'^Ifo  doubt  it  is  true,  as  a  general  principle,  that  the 
majority  can  not  bind  the  minority  in  a  joint  stock  com- 
pany, as  to  an  act  not  within  the  common  contract,  if  it  be 
an  act  to  extend  the  liability  of  the  whole  body  in  a  way 
not  contemplated  by  the  contract — ^as  in  borrowing  money 
to  extend  the  capital,  where  the  amount  of  capital  was 
^limited  by  the  contract  This  was  so  held  in  6  Exch.  796, 
'  Burmester  v.  Norris;  ».  c.  8  Eng.  Rep.  487.  But  although 
this,  generally  speaking,  is  the  law  as  to  joint  stock  compa- 
nies unincorporated,  and  unconnected  with  public  duties  or 
interests,  it  has  not  been  applied  to  corporate  companies  for 
a  public  undertaking,  involving  public  interests  and  public 
duties,  under  the  sanction  of  parliament.  In  such  cases  the 
court  of  chancery  has  permitted  the  use  of  the  corporate 
seal,  and  the  moneys  of  the  company,  to  obtain  the  sanction 
of  parliament  to  purposes  materially  altering  the  interests 
of  the  shareholders  according  to  the  contract,  inter  se" 

It  is  not  necessary  for  me  to  determine,  in  this '  case, 
whether  corporations,  such  as  the  plaintiff,  are,  in  any  res- 
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peot  analagoos,  as  to  the  exercise  of  corporate  powers,  to 
those  joint  stock  companies  in  England,  which  are  nsually 
constituted  by  a  deed  of  settlement,  executed  by  the  share- 
holders, and  regulating  the  purposes  and  objects  of  the 
company,  and  the  powers  of  those  intrusted  with  its  man- 
agement, and  subjecting  them,  frequently,  to  the  control  of  ^ 
a  general  meeting  of  the  shareholders.    It  might  well  b< 
doubted  whether  a  general  meeting  of  the  stockholders  oi 
the  plaintiff  could  be  legally  held  for  any  other  purpose] 
than  the  election  of  a  board  of  directors.    Such  a  meeting] 
as  to  any  other  purpose  or  object,  could  only  be,  in  its  char* 
acter,  advisory  to  the  board  of  directors.    It  would  have  no^ 
power  to  take  under  its  charge,  or  put  under  the  charge  of 
others,  the  affairs  of  the  company.    The  president  and  di- 
rectors of  such  a  corporation  as  the  plaintiff,  have  been  said  • 
to  be  the  agents  of  the  stockholders ;  but  this  expression  I 
must  be  understood  in  view  of,  and  must  be  limited  to,  the/ 
subject  under  consideration.    In  anything  like  a  generalJ 
or  universal  sense,  it  will  be  readily  seen  that  it  can  not  bel 
true.    Indeed,  so  far  as  third  persons,  and,  especially  thel 
government,  or  creating  power  of  the  corporation  are  con«j 
cerned,  the  president  and  directors,  and  the  stockholders, 
may  rather  be  considered  as  the  members  or  limbs,  each 
acting  within  its  appropriate  sphere,  of  that  artificial  being, 
or  entity,  to  which  the  name  and  powers  of  the  corporation 
have  been  assigned  by  the  law  of  its  creation.     When, 
therefore,  a  question  arises,  by  whom  the  conferred  powers 
are  to  be  exercised,  it  will  be  determined,  rather  by  the  law 
of  the  creation  of  the  company,  showing,  in  each  case,  on 
whom  the  governing,  or  controlling,  power  has  been  con- 
ferred, than  by  any  consideration  of  the  rights  and  interests 
of  those  concerned  in  the  corporation,  as  among  themselves. 

Having  these  general  principles  in  view,  I  proceed  to 
consider  whether  there  was  power  in  the  plaintiff*  to  take  a 
subscription  in  real  estate,  or  exchange  its  stock  for  land. 

As  a  section  of  the  general  railroad  law  of  1848  confers 
on  railroad  companies  a  power  to  receive  subscriptions  in 
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real  estate,  and  gives  to  companies  then  existing  a  right  to 
accept  that  section  as  an  amendment  to  their  charters,  the 
inquiry  will  be  first  made  whether  the  exercise  of  the  power, 
in  this  case,  can  be  sustained  under  that  express  provision 
of  the  law ;  and  this  will  depend  on  the  questions : 
.  1.  Whether  the  directors  had  the  power  to  accept  the 
lamendment  ? 
'    2.  Whether  the  acts  done  amount  to  an  acceptance? 

Upon  examining  the  charter  of  the  plaintifi,  there  would 
be  some  difficulty  in  determining  by  what  power,  and  in 
what  mode,  the  amendment  could  be  accepted,  if  not  by 
the  directors  of  the  company.  That  both  the  special  char- 
ter of  the  plaintifi'  and  the  general  railroad  law  contem- 
plated that  all  corporate  acts,  including  an  assent  to  such 
tan  amendment  as  the  one  authorized,  should  be  done  by 
the  board  of  directors,  appears  to  me  to  be  clear.  The 
•  legislature  has,  in  some  cases,  in  respect  to  some  matters, 
authorized  action  on  the  part  of  stockholders,  and  directed 
their  assent  to  be  obtained.  Such  provisions  will  be  found 
in  the  general  railroad  law,  and  they  are  on  points  vitally 
affecting  the  interests  of  the  stockholders.  These  provisions 
appear  to  show,  strongly,  that  without  them,  such  changes 
might  be  made,  under  the  authority  of  the  legislature,  by 
the  directors  alone. 

It  is  admitted,  in  all  the  authorities,  that  the  acceptance  of 
an  amendment  to  its  charter  is  a  power  incident  to  a  corpora- 
ti<m ;  and  if,  from  the  organization  of  the  company,  there  be 
no  other  active  or  governing  body,  but  its  board  of  directors, 
then,  I  conceive,  with  that  board  must  rest  the  right  to  exer- 
cise the  powers  of  the  corporation,  and,  among  them,  the  power 
to  accept  an  amendment  of  its  charter. 

It  is  true  a  distinction  has  been  taken,  in  some  modem  cases, 
between  amendmente  that  are  auxiliary  to  the  objects  of  the 
corporation,  and  such  as  make  a  fundamental  change  in  its 
original  purpose.  Even  if  this  distinction  were  well  founded, 
I  see  nothing  in  the  amendment  under  consideration  that 
might  not,  with  the  utmost  propriety,  be  deemed  auziliaiy  to 
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the  objects  of  the  company ;  and  it  has  been  said  that,  if  the 
object  of  the  change  be  auziliaiy  to  the  original  object  of  the 
charter,  the  mere  fact  that  it  would  make  the  charter  less 
beneficial  to  the  stockholders  can  not  be  urj^ed  as  an  objec« 
tion.  1  Am.  Law  Reg.  164.  But  I  do  not  assent  to  the  idea 
that,  as  between  the  government  that  creates  the  corporatioui 
and  the  governing  body  of  the  corporation,  the  power  of  • 
amending  a  charter,  and  the  right  to  accept  an  amendment, 
can  depend  on  its  character;  that  is  a  matter  which  must 
certainly  rest  in  the  wisdom  and  justice  of  the  kgislaturef 
and  in  the  discretion  of  the  bodies  competent  to  act  At 
least  it  seems  clear,  that  the  only  limit  to  the  power  of  the 
government  to  change  the  character  of  the  artificial  being  it 
has  created,  with  the  assent  of  that  being,  and  in  the  only 
mode  it  can  give  its  assent,  must  be  found  in  some  contract 
protected  by  the  constituticm  of  the  United  States.  And  ac- 
cordingly the  distinction  before  alluded  to  has  been  placed  on 
that  ground,  and  it  has  been  held  that  no  fundamental  change 
of  a  charter  can  be  made,  unless  assented  to  by  eveiy  stock- 
holder. This  might  be  right  if  the  stockholders  could  be 
considered  as  standing  toward  each  other  in  the  position  of 
partners,  contracting  with  each  other  as  to  the  terms  of  their 
connection ;  and  it  will  be  found,  on  inquiry,  that  most,  if  not 
all  of  the  cases,  by  which  any  such  distinction  has  been  sus- 
tained, are,  in  truth,  cases  of  partnership,  and  tiie  principlea 
applicable  in  cases  of  partaership,  have  controlled  their 
decision. 

But  there  is  an  insuperable  difficulty  in  supporting  any  dis- 
tinction  (founded  upon  an  ide»of  acontractof  partner8hip,be- 
tween  the  stockholders  of  such  a  railroad  corporation  as  th^ 
plaintiff,  and  that  this  contract  is  protected  by  the  constitu- 
tion of  the  United  States),  between  what  is  termed  a  funda- 
mental change,  and  one  merely  auxiliary.  If  there  be  a  con- 
tract between  the  stockholders,  and  the  constitution  of  the 
United  States  applies  at  all,  then  it  does  not  merely  protect 
fondan>ental  alterations  in  the  contract,  but  any  alteration  by. 
which  its  obligation  is  impaired ;  ^  in  short,"  as  said  by  Jus-^ 
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tice  Washington,  in  the  Dartmouth  College  case,  4  Wh.  662, 
**  does  not  every  alteration  of  a  contract,  however  unimport- 
ant, even  though  it  is  manifestly  for  the  interest  of  the  par^ 
objecting  to  it,  impair  its  obligation  ?  K  the  assent  of  all  the 
parties  to  be  bound  by  a  contract  be  of  its  essence,  how  is  it 
possible  that  a  new  contract,  substituted  for,  or  engrafted  on 
another,  without  such  assent,  should  not  violate  the  old  char- 
ter T  It  would  therefore  be  difficult  to  escape  the  result,  that 
if  any  amendment  of  a  charter  was  a  change  in  contract  to 
which  the  assent  of  the  individual  stockholders  must  be  ob- 
tained, all  amendments  must  be  so  considered.  But  surely  no 
stockholder  of  one  of  our  ordinary  railroad  corporations  has 
entered  into  any  such  contract  The  true  doctrine  is  found, 
as  £  think,  in  a  recent  case  in  Massachusetts,  in  which  it  is 
said: 

**  The  individual  members  of  a  corporation,  whether  they 
should  all  join,  or  each  act  severally,  have  no  right  or  power 
to  intermeddle  with  the  property  or  concerns  of  the  bank,  or 
call  any  officer,  agent,  or  servant  to  account,  or  discharge 
them  from  any  liability.  Should  all  the  stockholders  join  in 
a  power  of  attorney  to  any  one,  he  could  not  take  possession  of 
any  real  or  personal  estate,  any  security  or  chose  in  action ; 
could  not  collect  a  debt,  or  discharge  a  claim,  or  release  dam- 
ages arising  from  any  default,  simply  because  they  are  not 
the  legal  owners  of  the  property ;  and  damage  done  to  such 
property,  is  not  an  injury  to  theuL  Their  rights,  and  their 
powers,  are  limited,  and  well  defined.  They  are  members  of 
an  organized  body,  and  exercise  such  powers  as  the  organiza- 
tion of  the  institution  gives  thenL''  12  Mete.  871-S85,  Smith 
V.  HurdL 

In  reality,  therefore,  the  question  resolves  itself  into  this : 
Is  the  acceptance  of  an  amendment  a  corporate  act — an  act 
of  the  artificial  being ;  or,  is  it  an  individual  act  of  the  persons 
beneficially  interested  in  the  corporation  ?  K  it  be  the  former, 
as  I  am  satisfied  it  is,  then  it  must  be  done,  and  can  only  be 
done,  in  the  mode  prescribed  by  the  law  of  the  creation  of  the 
company,  whether  that  authorize  the  act  to  be  done  by  a  gen* 
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anl  meeting  of  those  intereeted,  or  by  a  board  of  directonu 
It  becomes,  in  each  case,  a  question  of  constraction.  In  tiie 
present  case,  I  conclude  that  the  board  of  directors  may  act, 
because  I  find  them  intrusted  generally  with  the  powers  of 
the  corporation,  and  only  an  elective  power  conferred  on  the 
stockholders. 

The  next  question  is,  whether  the  authorized  amendment 
has  been  accepted  by  the  company  ?  It  can  not,  I  think,  be 
doubted,  that  the  acceptance  of  an  amendment  may  be  either 
by  some  express  act,  or  may  be  Implied  from  other  acts  or 
drcumstances*  The  acts  and  circumstances  from  which  the 
acceptance  of  an  amendment  may  be  implied,  would  depend 
veiy  much  upon  the  character  of  the  amendment  itself.  As 
a  general  rule,  when  the  amendment  consisted  in  a  sunple 
grant  of  a  beneficial  privilege,  or  power,  upon  the  corpora- 
tion, the  subsequent  lise  of  the  privilege,  or  exercise  of  the 
power,  might  weQ  be  deemed  an  assent  to  the  grant  by 
which  it  was  conferred.  If  the  amendment  under  considera- 
tion, had  been  contained  in  a  special  law,  applicable  to  the 
plaintifi:^  there  could  be  no  doubt  as  to  the  application  of  the 
rule  I  have  stated.  I  can  see  no  good  reason  to  draw  a  dis- 
tinction, because  the  amendment  is  connected  with  others, 
contained  in  a^  general  law,  and  applicable  to  other  coipora-^ 
tions.     ^ 

This  view  is,  I  think,  strengthened  by  the  coneideration, 
tiiat  in  the  general  corporation  act,  since  enacted,  the  legisla- 
ture has  thought  proper  to  require  direct  evidence  of  the  ac- 
ceptance of  an  amendment 

Being  satisfied  as  to  the  correctness  of  the  views  expressed 
as  to  the  direct  power  under  an  amendment,  it  is  not  neces- 
sary that  I  should  enter  into  any  full  consideration  of  the 
question  how  far  the  general  powers  of  the  company,  after  its 
oigaaization,  authorized  an  exchange  of  a  part  of  its  capital 
stock  for  real  estate ;  but  there  appears  to  me  no  good  reason 
to  doubt  that  it  did  possess  such  power.  The  subscription  of 
stock  prior  to  tiie  organization  of  the  company,  and  the  dis- 
position of  that  part  of  tiie  capital  stock  not  taken  when  the- 
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company  oiganized^  do  not  stand  on  the  same  ground,  and  in 
the  absence  of  express  enactment,  it  would  by  no  means  fol« 
low,  that  a  rule  applicable  to  the  one  should  also  govern  as  to 
the  other.  Though  the  commissioners  to  open  books  for  the 
Oiganization  of  the  company  might  have  no  power  to  receivei 
or  agree  to  receive,  anything  but  money  in  payment  of  a  sub* 
flcription,  it  would  not  follow  that  the  proper  atUhority  of  the 
organized  company  might  not  do  so.  It  might  well  be  claimed 
that  the  preliminaiy  directions  for  the  organization  of  the 
corporation  ceased  to  operate  after  its  organization,  and  so,  I 
think,  it  has  been  substantially  decided.  15  111.  899,  Smith  v. 
Bangs. 

What,  then,  are  the  rights  of  an  organized  company  over 
its  unsubscribed  stock?    It  appears  to  me  that,  in  the  ab« 
sence  of  any  express  legislative  provision,  it  has,  simply  and 
plainly,  so  far  as  respects  the  power  of  disposition,  the  rights 
of  an  ordinary  owner — ^the  same  rights  which  it  would  have 
over  any  portion  of  the  subscribed  stock,  which  might  be 
transferred  to  it  in  payment  of  a  debt,  or  otherwise.    From 
the  nature  of  the  interest  in  it,  such  stock  can  not  be  voted ; 
but  I  think  no  good  reason  can  be  offered  why  such  stock 
may  not  be  used  in  the  payment  of  debts,  or  exchanged  for 
labor,  or  property,  which  the  purposes  of  the  company  might 
require,  or  which  it  had  the  power  to  employ  or  acijuire.    I 
am  not  aware  of  any  case  in  which  this  power  of  an  organ- 
ized company  over  its  unsubscribed  stock  has  come  under  con- 
sideration.   That  it  had  a  power  to  dispose  of  such  stock 
appears  to  have  been  the  opinion  of  the  court  in  8  Md.  Cfau 
I)ec.  418,  458,  Williams  v.  The  Stwage  Man.  Co. ;  and  I  see, 
in  a  very  recent  case,  where  the  commissioners  to  open  th« 
books  of  subscription,  instead  of  taking  a  first  instalment  of 
five  dollars  on  a  share  in  money,  had  received  it  in  a  promis- 
sory note,  and  that  note  having  been  transferred  to  the  com- 
pany, on  the  completion  of  its  organization,  and  sued  on, 
that  the  court,  in  answer  to  an  objection  to  the  validity  of 
the  contract,  said,  that  there  being  no  requisition  that  the  pay- 
iQdiLt  should  be  made  in  specie,  as  was  sometimes  the  case  in 
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bank  charters,  either  money,  or  money's  worth,  might  be  re- 
ceived ;  1  Arn.  B.  Cases,  229,  Vermont  Centred  Railroad  Co. 
V.  Clayes,  It  would  seem  that,  in  such  a  case,  though  the 
company,  on  its  organization,  might  have  refused  to  receive 
the  note  instead  of  the  money,  yet  it  had  the  right  to  confirm 
and  sanction  the  transaction.  Having  the  exclusive  right  to 
the  money,  it  might  agree  to  receive  the  money's  worth. 

It  is  a  familiar  principle,  that  a  grant  of  all  the  rents  and 
profits  of  land  is  a  grant  of  the  land  itself.  So  the  power, 
which  has  the  excludve  and  absolute  control  and  disposition 
of  any  profits,  or  proceeds,  arising  from  the  subscription  of 
stock,  may  well  be  allowed  to  cdntrol  and  dispose  of  the 
stock. 

I  do  not  know  that  the  general  power,  on  the  part  of  the 
company,  to  acquire  real  estate  by  purchase  has  ever  been 
questioned.  It  has  been  granted  in  very  general  terms.  For 
what  purpose  the  real  estate  is  acquired,  whether  to  be  held 
or  disposed  of  again,  can  not  be  a  proper  inquiry,  in  a  case 
between  the  company  and  any  one  contracting  to  sell  or  con* 
vey.  8uch  a  question  could  not  be  raised  by  the  company 
to  get  rid  of  a  bad  bargain ;  neither  can  it  be  raised  by  the 
other  contracting  party.  If  the  power  exists,  the  bargain 
must  stand,  and  be  carried  out  It  is  no  concern  of  his  what 
may  become  of  the  land  afterward.  K  there  be  a  right  in 
the  State,  or  any  one  else,  it  is  not  for  him  to  set  it  up.  It  is 
enough  for  him  that  he  does  no  wrongful  or  illegal  act  in 
conveying  the  land ;  24  Yt  465. 

A  question  remains  as  to  one  of  the  subscriptions,  whether 
the  condition  precedent  as  to  the  obtaining  six  hundred 
thousand  dollars  of  stock  has  been  comphed  with.  I  do  not 
think  it  necessary  to  enter  into  an  examination  of  the  facts 
offered  to  show  that  the  stock  subscribed  amounted  to  the 
sum  named,  or  of  the  particular  objections  to  some  of  the 
subscriptions.  I  am  entirely  satisfied  that  the  acts  and  con- 
duct of  the  parties  must  be  conadered  as  a  waiver  of  the 
condition,  and  that  they  do  fiilly  estop  and  conclude  them 
from  insisting  on  any  such  objection. 
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The  paying  of  the  first  instalment  of  the  stock,  the  voting 
the  whole  stock  at  an  election  of  officers,  not  to  speak  of 
acting  as  the  chief  officer  of  the  company,  mider  that  elec- 
tion, must  be  deemed  sufficient  to  conclude  a  party  fix)m 
denying  that  he  ever  was  a  stockholder. 

Such  acts  must  be  considered  as  having  effect  and  influ** 
ence  on  the  operations  of  the  company,  and  the  conduct  und 
rights  of  other  stockholders,  and  bring  the  case  within  the 
very  principle  governing  an  equitable  or  parol  estoppel ;  22 
Conn.  485,  450,  DanJbury  ^  Nor.  R.  M.  Co.  v.  Wilson;  24 
Vt  477 ;  1  Ohio  St  1. 

Being  satisfied  that  the  contract  for  subscription  is  valid 
and  obligatory,  I  have  next  to  inquire  as  to  the  measure  and 
mode  of  relief  proper  to  be  administered  among  the  parties 
to  the  present  action. 

I  have  examined  with  care  the  written  contracts  offered  in 
evidence,  and  there  does  not  appear  to  be  any  thing  in  them 
which  prevents  a  construction  in  accordance  with  what  wad 
manifestly  the  intent  of  the  parties— the  conveymg  real  es- 
tate and  taking  its  equivalent  in  railroad  stock.  The  con- 
tracts show  the  nominal  or  par  value  of  the  railroad  stock, 
and  that  the  value  of  the  land,  under  an  appraisement,  in 
cash,  is  to  be  equal  to  that  nominal  or  par  value  of  the  stock. 
But  it  does  not  follow  that,  on  a  breach  of  the  agreement  to 
give  land  for  stock,  there  waa  a  right  to  exacta  sum  of 
money  equal  to  the  nominal  value  of  the  stock.  On  the 
contrary,  the  land  to  be  given  in  exchange  is  what  would 
have  been  received  if  the  contract  had  been  kept,  and  that 
land,  or  a  proper  equivalent  for  it  in  money,  is  what  the  other 
party  is  entitled  to  if  the  contract  is  broken. 

If  the  contract  can  now  be  performed  in  the  mode  in* 
tended,  it  should  be  done ;  if  not,  there  may  be  a  proper 
compensation  in  damages.  But  in  estimating  those  damages, 
reference  should  be  had  to  the  land  which  ought  to  have 
been  conveyed  in  exchange  for  the  shares  of  stock,  and  not 
to  the  nominal  value  of  the  stock.  Substantially,  there  was 
no  agreement  to  pay  money,  but  to  convey  land.    The  breach 
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of  the  agreement  can  not  be  turned  into  a  liquidated  money* 
demand,  estimated  by  the  amount  of  the  assessments  on  the 
stock.  Such  was  not  the  intent  of  Hie  parties,  and  such  a 
measure  of  relief  might  operate  most  unjustly. 

I  am  of  opinion  that  any  land  held  by  the  parties  defend** 
ant,  within  the  location  described  in  the  contract,  to  which 
they  can  now  convey  a  sufficient  title,  may  be  subjected, 
under  a  judgment  order,  to  be  applied,  specifically,  to  its  peiv 
formance.  K  it  can  be  so  performed,  the  plaintiff  will  also 
be  entitled  to  an  inquiry  as  to  the  damages  from  the  delay  in 
the  performance.  If  there  be  no  such  land,  then  there  must 
be  an  inquiry,  either  by  a  master,  or  before  a  jury,  as  to  the 
f^r  rS-B^ioB.  in  cUmagk  for  tte  lol^  fte  tod, 
upon  the  principles  which  have  been  stated. 

Decree  for  plaintiff. 


Chablbs  H.  Bajsimnt  v.  Eobebt  M.  Moobb,  st  al. 

1.  A  caiiM  of  action,  founded  upon  the  breach  of  a  condition  in  a  bond 
most  be  so  stated,  in  ike  peHium^  as  to  show  the  character  and  extent  of 
the  obligation. 

%.  The  flling  of  a  bond  or  other  instrument  sued  on,  and  referring  to  it  in 
the  petition  as  "Bxhibit  A''  is  of  no  avail  unless  it  is  attached  to  the 
pleading,  or  the  substance  and  terms  thereof  are  recited  in  the  petition. 

3.  Brig^e  commandants  of  militia  have  the  complete  control  of  the  public 
arms  issued  to  them  by  the  State,  and  they  can  fix  and  change  the  distri- 
bniion  of  such  arms  in  such  manner  and  whenever  they  deem  proper. 

Special  Term. — This  is  an  action  against  B.  M.  Moorey 
John  O'Dowd,  and  Sylvester  Leonard,  to  recover  the  pos* 
session  of  forty  United  States  muskets,  with  accoutrements, 
delivered  by  the  plaintiff  as  commandant  of  the  third  brig* 
ade  of  the  first  division  of  Ohio  militia,  to  the  defendant 
Moore,  as  commandant  of  the  Sarsfield  Light  Artillery,  one 
of  the  companies  of  said  brigade,  and  which  the  defendants 
refuse  to  redeliver  to  the  plaintiff,  wherefore  he  asks  dam- 
ages in  the  sum  of  three  hundred  dollars. 
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The  defendants  demur  to  the  petition  for  the  following 
causes: 

1.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

2.  That  the  petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

8.  That  the  petition,  on  its  face,  shows  that  the  court  has 
410  jurisdiction  either  of  the  persons  of  the  defendants,  or  of 
the  subject  of  the  action. 

The  allegations  of  the  petition  appear  in  the  decision, 

F.  T.  Chambers^  for  plaintiff 
Patrick  McGroariyj  for  defendants. 

Spencbb,  J.  The  petition  avers  that  the  plaintiff  is  com- 
mandant of  the  third  brigade,  first  division,  Ohio  militia, 
and  that  as  such,  on  the  8d  of  July,  1854,  he  delivered  to 
B.  M.  Moore,  as  commandant  of  the  Sarsfield  Light  Artillery, 
one  of  the  companies  in  said  brigade,  forty  stand  of  '^  United 
States  muskets,  with  accoutrements,"  upon  condition  that 
the  same  were  to  be  returned  to  the  plaintiff,  when  he 
should  so  order,  ^'  according  to  the  terms  and  effect  of  a  bond 
herewith  filed,  and  marked  Exhibit  A."  And  the  plaintiff 
alleges,  that  on  the  12th  day  of  July,  he  ordered  the  prop- 
erty to  be  returned  to  him ;  that  the  same  is  now  in  the 
possession  of  the  defendants;  and  [that  the  defendants  re- 
fused to  deliver  the  same  to  the  order  of  the  plaintiff;  and 
that  they  still  detain  the  same,  to  the  damage  of  the  plain- 
tiff', three  hundred  dollars.    Wherefore  he  asks  judgment. 

The  petition,  in  this  case,  does  not,  in  terms ^  aver  a  right 
of  possession  in  the  plaintiff,  to  the  property  therein  de- 
scribed— ^nor  does  it  satisfactorily  present  such  facts  as  show 
a  right  of  immediate  possession.  The  averment  from  which 
such  right  was  intended  to  be  inferred,  is,  "  that  the  plain- 
tiff delivered  the  property  in  controversy,  to  the  defendant, 
Moore,  to  be  returned  to  the  plaintiff  when  he  should  so 
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order,  agreeably  to  the  tenor  of  a  certain  bond,  given  by 
the  defendants/' 

This  bond  is  not  set  forth  in  the  petition,  nor  referred  to 
as  part  of  it-^nor  can  we  tell,  without  going  outside  of  the 
petition,  what  its  t^nor  is. 

It  then  avers  a  demand  by  the  plaintiff  upon  the  defend- 
ants, of  the  property  in  their  possession,  which  it  is  said  they 
refused  to  deliver,  and  still  detain  the  same.  It  is  to  be  ob- 
served, that  this  detention  is  not  averred  to  be  wrongful,  nor 
can  we  determine  that  it  is  so,  without  recurring  to  the 
terms  of  the  bond,  which  are  not  set  forth  in  the  petition, 
and  we  are  not,  therefore,  at  liberty  to  conjecture  what 
they  are. 

The  demurrer,  therefore,  is  well  taken. 

The  question  next  arises  as  to  whether  this  petition  can 
be  made  good  by  amendment. 

Upon  looking  at  the  bond  supposed  to  be  referred  to  in 
the  petition,  we  find  that  the  arms  referred  to  are  public 
property,  which  were  put  into  the  charge  of  the  plaintiff^ 
as  brigadier-general  of  the  third  brigade,  first  division,  Ohio 
militia,  for  distribution,  agreeably  to  the  provisions  of  the 
act  of  assembly,  passed  March  29, 1837 ;  that  the  plaintifi:^ 
as  such  brigadier-general,  having  the  custody  of  said  arms, 
delivered  the  same,  on  the  day  named  in  the  petition,  to 
the  defendant,  Moore,  he  being  the  commandant  of  a  volun- 
teer company,  within  and  part  of  said  brigade,  duly  assigned, 
to  be  kept,  disposed  of,  and  delivered  over  to  the  successor 
in  ofBce  of  said  defendant,  or  to  the  commandant  of  said 
brigade,  in  good  repair,  according  to  the  provisions  of  said 
act. 

The  act  above  referred  to,  is  entitled  "  an  act  to  provide 
for  drawing  from  the  United  States  and  distributing  the 
public  arms,  appropriated  to  the  militia  of  this  State."  The 
first  four  sections  of  the  act  authorize  the  governor  to  draw 
the  arms  from  the  United  States,  and,  with  the  assistance  of 
the  quarter-master  general,  to  distribute  the  same  among 
the  commandants  of  divisions.    The  fifth  section  makes  it 
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the  duty  of  commandants  of  division  to  dietribute  the  same 
among  the  several  brigades  within  their  respective  divisions, 
and  to  take  the  receipts  of  commandants  of  brigades  for  the 
same.  The  seventh  section  is  different  in  its  phraseology 
from  the  fifth.  By  the  fifth  section  it  i%  made  the  duty  of 
the  commandants  of  divisions  to  distribute  the  arms  among 
the  respective  brigades, — ^but  by  the  seventh  section,  it  is 
not  so  made  the  duty  of  the  commandants  of  brigades,  to 
distribute,  but  on  the  contrary,  the  matter  is  left  discretion" 
ary  with  them.    Its  language  is  thus : 

^^  The  commandant  of  each  brigade  shall  have  the  right 
to  distribute  the  arms  assigned  to  his  brigade,  to  such  uni- 
formed companies  as  he  may  think  most  entitled  thereto, 
and  shall  take  a  superintending  care  over  the  same,  and 
keep  them  in  good  repair,  or  he  shall  withdraw  them  from 
any  company,  and  cause  them  to  be  cleaned  and  repaired, 
at  the  expense  of  the  officers  of  such  company ;  and  may 
have  them  deposited  with  the  quarter-master  of  brigade,  or 
such  other  company,  as  he  may  think  will  best  promote  the 
interests  of  his  brigade." 

The  eighth  section  of  the  act  makes  it  the  duty  of  the 
commandant  of  brigade  to  take  bond  from  the  command* 
ants  of  companies,  to  whom  he  may  deliver  arms  as  aforesaid, 
conditioned  for  the  preservation,  safe-keeping,  and  deliveiy 
of  such  arms,  in  good  repair,  to  his  successor  in  command 
of  such  <3ompany,  or  to  the  order  of  the  commandant  of 
brigade,  for  the  time  being;  and  said  commandant,  for  a 
breach  of  such  conditions,  is  re<][uired  to  prosecute  the  bond 
in  the  name  of  the  State  of  Ohio. 

The  eleventh  section  requires  the  commandant  of  each 
brigade,  to  cause  his  quarter-master  to  provide  a  place  of 
safe-keeping  for  the  public  arms,  within  his  brigade,  that 
may  not  be  distributed  to  companies,  and  to  keep  an  ac- 
count-current with  the  commandant  of  each  company  to 
whom  arms  may  have  been  delivered,  charging  him  with 
the  arms  received,  and  giving  credit  for  those  returned,  or 
transferred,  as  provided  for  in  said  act. 
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It  is  plaixiy  that  the  seventh,  eighth,  and  eleventh  sectiona 
of  this  act  create  the  commandants  of  brigades  the  general 
custodians  of  the  public  arms.  They  are  required  to  pro* 
vide  a  place  of  safe-keeping  for  them ;  to  see  that  they  are 
kept  in  good  order  and  repair,  whether  in  armory  or  distrib- 
uted ;  and  when  distributed,  if  not  kept  in  order,  to  cause  the 
same  to  be  cleaned  at  the  expense  of  the  company's  officers,, 
and  taken  away  from  such  company,  and  deposited  in  ar- 
mory, or  transferred  to  other  companies,  within  the  brigade; 
or  to  bring  an  action  in  the  name  of  the  State  against  tha 
defaulting  officers.  As  such  custodians,  they  have  the  right 
of  possession  to  the  public  arms,  in  the  first  instance,  and 
such  a  special  property  in  them,  as  to  bring  an  action  to 
recover  such  arms  when  wrongfully  tfiken,  or  wrongfully 
withheld  from  their  possession;  as  much  so  as  the  captain 
of  a  company  would  have  to  recover  their  possession  from 
a  wrong-4oer,  who  had  improperly  taken  them  from  him. 

The  seventh  section  of  the  act  authorizes  the  commandant 
of  each  brigade,  to  consign  the  custody  of  the  arms  in  hia 
charge,  to  the  conmxandants  of  such  companies  as  he  may 
think  most  entitled  thereto,  and  shall  take  a  superintending 
care  over  the  same,  and  keep  them  in  good  repair;  or  he 
shall  withdraw  them  from  any  company,  or  cause  them  to 
be  repaired,  etc.,  and  deposit  them  with  the  brigade  quarter^ 
master,  or  such  other  company  as  he  may  think  will  best  pro- 
mote the  interests  of  his  brigade.  There  is  one  case,  there-* 
fore,  in  which  the  commandant  is  authorized  to  take  posses- 
sion of  the  public  arms,  after  they  have  been  distributed  to 
the  commandants  of  companies — and  upon  demand  made 
for  that  purpose,  when  the  inquiry  arises,  should  the  com- 
mandant of  a  company  refuse  to  give  up  such  possession, 
the  commandant  of  brigade  may  obtain  it,  by  replevin,  as 
though  the  same  had  heen  originally  wrongfully  taken.from 
his  possession,  or  as  though  the  same  had  been  handed  over 
by  him,  for  repair,  and  been  wrongfully  withheld  by  the 
artizan,  to  whom  the  same  had  been  delivered,  for  that  pur- 
pose.   It  would  not  be  necessary,  in  such  case,  to  resort  to 
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an  action  on  the  bond,  in  the  name  of  the  State,  under  the 
eighth  section  of  the  law.  The  remedy  by  bond  being  merely 
cumulative,  and  perhaps  wholly  futile,  should  the  emergency 
of  the  State  require  the  use  of  the  public  arms. 

But  it  is  supposed,  and  claimed  by  the  defendants'  coun* 
sel,  that  when  the  public  arms  have  been  distributed,  under 
the  seventh  section,  by  the  commandant  of  a  brigade  to  the 
commandant  |of  a  company,  the  former  is  not  authorized  to 
withdraw  them,  except  for  the  purpose  of  being  cleaned 
and  repaired,  upon  the  well-known  maxim,  that  "  expressio 
unius  est  exdusio  aUerius" — ^and,  that  as  the  language  of  this 
section  expressly  authorises  the  arms  to  be  withdrawn  for  the 
purpose  of  being  cleaned  and  repaired,  it  does  not  authorize 
them  to  be  withdrawn  in  any  other  case.  But  such,  it 
seems  to  me,  is  not  the  fair  construction  of  the  language  used, 
nor  a  proper  inference  to  be  drawn  from  it.  The  language 
of  the  section  is  not,  that  he  shall  withdraw  the  arms  in 
case  they  are  not  kept  in  good  repair— though  such,  doubt- 
less, would  be  his  duty — ^but  that  he  may  distribute  them  to 
such  companies  as  he  may  think  most  entitled,  and  shall  take 
care  of,  and  keep  the  same  in  good  repair;  or  he  shall  with- 
draw them  from  any  company,  and  cause  them  to  be  re- 
paired at  the  expense  of  the  officers  thereof,  and  may 
dispose  of  them  otherwise. 

The  language  of  the  section  clearly  leaves  it  optional 
with  him  whether  to  distribute  at  all  or  not,  and  in  making 
such  distribution,  to  select  such  companies  as,  in  his  judg- 
ment, may  be  most  entitled  thereto,  and  will  take  best  care 
thereof.  The  discretion  to  make  such  selection,  in  the  first 
instance,  seems  to  imply  its  continuance  in  future  cases;  so 
that  if  the  commandant  should  find  that  he  had  made  an 
improper  selection,  or  that  circumstances  had  changed,  so  as 
to  make  the  continuance  of  such  selection  improper;  or  if 
the  public  good  should  require  the  restoration  of  the  public 
arms,  he  should  be  at  liberty  to  make  a  change  of  their 
custody,  or  cause  the  same  to  be  wholly  returned. 

The  right  to  withdraw  is  not  made  to  depend  upon  the 
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contingency  of  the  arms  not  being  kept  in  repair;  but  it  is 
absolute — "he  shall  withdraw  and  cause  them  to  be  re- 
paired, at  the  expense  of  the  officers  of  the  company/' 

There  are  many  contingencies,  in  which  it  would  be  man- 
ifestly proper  for  the  commandant  of  brigade  to  require  a 
redelivery  to  him,'  of  the  public  arms,  notwithstanding  they 
may  be  kept  in  perfect  order  and  repair.  As,  where  the 
commandant  of  a  company  had  ceased  to  act  as  such,  and 
delivered  over  the  public  arms  to  his  successor,  who  refused 
to  give  bond  therefor.  So,  when  the  company  becomes  dis- 
banded, or  falls  off  in  numbers,  so  as  to  be  below  what  the 
law  requires  to  form  a  company.  So,  when  the  militia  are 
called  into  active  service,  and  a  volunteer  company  does  not 
offer  its  services,  in  the  field. 

These,  and  the  like  emergencies^  show  that  the  right  to 
withdraw  the  public  arms  does  not  depend  upon  the  mere 
failure  of  a  company  to  keep  them  in  good  repair,  but  may 
exist  in  other  cases;  and  the  extent  of  the  emergency  which 
calls  it  into  exercise,  must  necessarily  be  judged  of  by  the 
officer  having  the  general  care  and  charge  thereof,.  Should 
he  wantonly  abiise  such  a  power,  he  would,  doubtless,  be 
amenable  for  such  abuse.  Bat  the  exercise  of  a  sound  dis- 
cretion, with  regard  to  the  withdrawal  of  the  public  arms, 
seems  as  proper  as  its  exercise  in  making  a  distribution  of 
ihem. 

Entertaining  this  view  of  the  law,  we  shall  allow  the 
plaintiff  to  make  such  an  amendment  of  his  petition  as  he 
may  deem  necessary  to  set  forth  a  good  cause  of  action. 

Demurrer  sustained,  with  leave  to  amend  petition. 


Ex  Parts  Locehabt. 


A  condition  attached  to  a  pardon,  granted  by  the  Governor  of  Ohio,  to  a 
person  convicted  and  committed  to  the  State  penitentiary  for  the  period 
of  Ave  years,  that  he  would  immediately  leave  the  State,  and  not  return 
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during  that  period,  i»  valid ;  and  if,  in  violation  of  it,  he  is  found  within 
the  State  afterward,  he  ifl  liahle  to  arrest  as  an  escaped  convict. 

Special  Term. — ^Proceeding  in  habeas  corpus. 
The  facts  are  sufficiently  stated  in  the  decision. 
T.  A.  (y  Connor y  for  relator. 
Joseph  Cox^  for  the  State. 

Stober,  J.  The  relator,  Lockhart,  has  sued  out  a  writ 
of  habeas  corpus^  .claiming  that  he  is  unlawfully  restrained  of 
his  liberty.  The  respondent  makes  return  upon  the  process, 
that  he  holds  the  relator  in  custody  as  an  escaped  convict 
from  the  Ohio  penitentiary,  of  which  institution  the  respond-* 
^nt  is  the  warden. 

This  return  is  traversed  by  the  relator,  who  claims  to  have 
received  a  pardon  from  the  executive,  by  virtue  of  which  he 
was  discharged  from  prison.  The  pardon  is  produced,  veri* 
fied  in  due  form ;  but  it  appears  to  have  been  granted  upou 
the  sole  ground  that  the  convict  would  immediately  leave  the 
State,  and  not  return  for  the  period  of  five  years. 

Upon  these  facts  it  is  urged  by  the  relator's  counsel,  in  the 
first  place,  that  if  his  client  is  an  escaped  convict,  the  respond- 
ent has  no  power  to  arrest  and  detain  him.  This  question  ia 
readily  disposed  of  by  a  reference  to  section  15  of  the  statute 
of  1835,  Swan  605,  which  expressly  authorizes  and  requires 
the  warden  ^'to  arrest,  or  cause  to  be  arrested,  and  agiun 
committed  to  safe  keeping  in  the  penitentiary,  an^  and  every 
convict  who  shall  escape  therefrom,  and  be  found  at  large 
within  the  confines  of  the  State ;"  and  by  other  sections  of  the 
law,  all  sherifiB  are  invested  with  the  same  power. 

It  is  claimed,  in  the  second  place,  that  the  executive  can 
not  attach  to  the  pardon  he  grants  any  such  condition  as  that 
he  has  prescribed  in  the  present  case.  As,  therefore,  the 
prisoner  has  been  discharged  from  confinement  by  the  par- 
doning power,  his  release  operates,  ipso  facto,  as  a  virtual  re- 
mission of  all  further  punishment  under  the  original  sentencei 
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and  hia  subaeqaent  reltusal  to  perfonn  the  condition  imposed 
does  not  impair  his  present  right  to  be  liberated. 

This  proposition  directly  involves  the  power  of  the  execu* 
tive,  and  as  that  is  determined,  the  question  now  before  us 
will  necessarily  be  settled. 

By  section  11  of  article  3  of  the  constitution  of  Ohio,  the 
governor  ''has  the  power,  after  conviction,  to  grant  reprieves, 
commutations,  and  pardons,  for  all  crimes  and  offenses,  ex« 
cept  treason  and  cases  of  impeachment,  upon  such  conditions 
as  he  may  think  proper.'^  This  grant  of  power  would  seem 
to  be  sufficiently  ample  to  satisfy  the  strictest  constructionist, 
subject,  nevertheless,  to  the  restriction  that  the  condition  im- 
posed was  consistent  with  justice,  and  neitiier  opposed  to 
public  policy  or  the  law  of  the  land. 

To  limit  tiie  autiiorily  thus  conferred,  we  are  referred  to 
section  12  of  article  1.  It  is  there  ordained,  ''that  no  person 
shall  be  transported  out  of  the  State  for  any  offense  com- 
mitted witiun  it''  A  similar  clause  is  found  in  tiie  constitu- 
tion  of  1802.  These  prohibitions,  we  think,  must  have  been 
intended  to  limit  the  legislature  in  the  punishment  of  crimes » 
referring  the  forbidden  transportation  or  baniahment  to  that 
which  was  involuntaiy  on  the  part  of  tiie  criminal,  and  made 
a  part  of  the  judgment  of  the  tribunal  pronouncing  sen- 
tence. 

It  can  not  be  claimed  that  a  convicted  felon  may  demand 
a  pardon,  as  a  matter  of  right ;  he  has  forfeited  his  liberty  by 
the  commission  of  crime ;  the  law  has  subjected  him  to  its 
penalty,  and  until  the  prescribed  limit  is  reached,  he  must 
endure  the  infliction. 

A  pardon  is,  then,  "but  an  act  of  grace  and  favor,  pro- 
ceeding from  the  power  entrusted  witii  tiie  execution  of  the 
laws,  exempting  the  mdividual  on  whom  it  is  bestowed  from 
the  punishment  the  law  inflicts  for  crime."  This  is  the  lan- 
guage of  Marshall,  C.  J.,  in  7  Peters,  160,  U.  S.  v.  Wilson^ 
and  is  but  the  epitome  of  what  Sir  William  Blackstone,  4 
ConL  896,  denominates  the  "most  amiable  and  gracious  pre- 
rogative of  the  crown." 
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The  government  is  represented  by  the  executive,  to  whom 
IB  solely  confided  the  discretion  when  the  prerogative  is  to  be 
exercised.  It  is*hi8  fanction  to  grant  or  withhold  the  act  of 
clemency,  whether  it  be  the  remission  of  a  pecuniary  penalty,^ 
the  commutation  of  the  sentence,  or  the  liberation  of  the 
prisoner. 

It  is  conceded  that  the  power  of  absolute  pardon  is  given 
to  the  executive;  and  this  admission,  as  a  general  rule,  would 
include  the  power  to  remit  a  portion  of  the  punishment,  or  to 
modify  it,  as  the  circumstances  of  the  particular  case  may 
properly  suggest  Such,  we  might  readily  suppose,  must  be 
the  result  whenever  the  general  authority  is  granted;  nor  can 
we  find  any  difficulty  in  arriving  at  the  conclusion,  that  if 
the  right  to  restrict  or  modify,  or  release  the  punishment,  In 
whole  or  in  part,  exists,  the  power  to  annex  a  condition  to 
the  favor  conferred  is  not  a  neceasaiy  sequence. 

As  the  grant  of  pardon  is  an  act  of  grace  on  the  part  of 
the  executive,  it  requires  the  assent  of  the  criminal  to  its 
terms  before  it  can  avail.  Thus,  it  is  held  ^that  a  pardon 
must  be  pleaded  specially  at  the  proper  time ;  for,  if  one  is 
indicted,  and  has  the  king's  pardon  in  his  pocket,  and  after* 
ward  pleads  the  general  issue,  he  waives  all  the  benefit  it 
would  otherwise  confer.''  2  Hawk.  P.  C.  87,  §§56,  64,  65 ;  5 
Bacon's  Ab.  292,  Pardon,  E. 

It  follows,  then,  to  quote  the  opinion  of  Judge  Marshall, 
already  referred  to,  that  "  a  pardon  is  a  deed,  to  the  validity 
of  which  delivery  is  essential,  and  delivery  is  not  complete 
without  acceptance.  It  may  then  be  rejected  by  the  person 
to  whom  it  is  tendered ;  and  if  it  be  rejected,  we  have  dis- 
covered no  power  in  a  court  to  force  it  upon  him."  See  also 
Kelyng,  45,  CopdamTs  case;  Foster,  40,  Baieliffc^s  case. 

The  eifect  of  a  pardon  is  to  protect  the  criminal  from  sub* 
sequent  imprisonment — ^to  discharge  the  penalty  demanded 
by  the  law — and,  in  Ohio,  to  restore  the  convict  to  all  his 
civil  rights  and  privileges;  Swan  275,  sec.  41.  It  is  a  favor 
granted  to  the  person,  subject  alone  to  his  adoption,  and  con- 
ferred for  hi9  benefit    He  can  not  dictate  the  condition  upon 
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which  he  is  to  receive  it,  nor  yet  claim  it  as  an  act  of  mere 
justice  to  himself.  Having  once  accepted  the  pardon,  it  can 
only  avail  when  its  conditions  are  fulfilled  by  the  party 
claiming  its  protection.  If  he  refuses  to  perform  them,  or 
denies  their  obligation,  he  ought  not  to  be  the  recipient  of 
the  gift. 

By  the  conmion  law,  it  was  always  held  that  the  sovereign, 
as  incident  to  his  pardoning  prerogative,  had  the  right  to 
annex  such  conditions  as  he  pleased,  and  that  whether  pre* 
cedent  or  subsequent  Coke  Litt  274,  b. ;  2  Hawk.  P.  C* 
894 ;  4  Blackstone  Com.  401. 

Such  has  been  the  practice  in  England,  where  transporta* 
tion  for  a  term  of  years,  or  for  life,  is  often  made  the  con- 
dition of  a  pardon ;  and  this  is  permitted,  notwithstanding 
the  habeas  corpus  act ;  31  Car.  2,  ch.  2,  §14.  The  power  is 
ftdly  admitted  in  9  Adolph.  &  Ellis,  781,  Watson  and  others 
— the  case  of  the  Canadian  prisoners. 

In  the  United  States,  the  principle  thus  indicated  has  very 
frequently  been  recognized  and  acted  upon.  The  Supreme 
Court  of  Kew  York,  in  2  Caines,  57,  The  People  v.  James^ 
fully  affirm  the  right  of  the  executive  to  impose  such  con* 
.ditions  upon  the  criminal.  So,  in  3  Johns.  Cases^  833,  Pease 
ease^  the  Court  of  Errors  decided  that  ''the  punishment  might 
be  mitigated,  or  changed  from  imprisonment  to  voluntaiy 
transportation."  The  same  rule  is  adopted  in  South  Caro- 
lina. 1  Bailey,  283,  Smith  case ;  2  Bailey,  616,  Addington 
case;  1  McCord,  178,  Mary  Patterns  case;  So  in  Pennsylva- 
nia, 8  Watts  &  S.  198,  Flavell  case. 

There  is  a  distinction  made,  in  the  books,  between  a  statu-* 
tory  pardon  and  a  pardon  under  the  great  seal.  The  former, 
it  is  said,  need  not  be  pleaded,  or  accepted,  as  the  law  is  vir- 
tually repealed  which  created  the  offense,  whenever  the  Par- 
liament enacts  the  liberating  statute ;  while  the  latter  is  but  a 
privilege  personal  to  the  party  receiving  it,  and  requires  his 
willingness  to  accept  it  to  be  proved. 

Here,  there  is  no  such  difficulty.  The  pardon  must  be 
dther  accepted  or  rejected.    K  the  criminal  asks  its  proteo* 
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tion,  he  must  perform  its  conditions.  He  can  not  become  a 
party  to  the  act  of  grace,  except  to  enjoy  its  benefits.  He 
can  not  prescribe  the  terms  of  his  obedience,  but  must  .sub- 
mit to  the  requisitions  of  the  executive,  by  whose  clemency 
he  has  been  released  from  imprisonment. 

It  is  evident  the  relator  does  not  intend  to  leave  the  State, 
and  continue  absent  for  the  term  required  by  his  pardon. 
Can  he,  then,  remain  in  Ohio,  and  not  be  reclaimed  by  the 
proper  authority,  as  a  prisoner,  under  his  former  sentence? 
If  the  executive  favor  has  not  been  accepted  in  its  true  spirit, 
and  is  not  carried  out  to  effect  its  real  object,  it  ought  not  to 
shield  the  relator  from  arrest  The  law  only  can  be  vindi- 
cated by  remitting  him  to  the  custody  of  the  proper  officer, 
to  serve  out  his  term  of  labor  in  the  penitentiary. 

But,  it  is  said,  although  the  executive  may  prescribe  con- 
ditions, he  can  not  expatriate  the  person  to  whom  he  grants 
a  pardon.  The  answer  to  this  is,  that  the  exile  is  voluntary 
on  his  part  He  might,  if  he  had  been  so  inclined,  have  re- 
mained in  custody  until  his  sentence  had  been  performed ; 
but  he  has  chosen  voluntary  absence  from  the  State,  with  the 
enjoyment  of  liberty,  to  a  residence  in  it  as  a  felon,  with  a 
felon's  punishment  He  has  exercised  the  option  submitted 
to  him  and  with  a  foil  knowledge  of  the  consequences  of  his 
disobedience,  obtained  the  executive  permission  to  leave  the 
prison  walls.  He  must,  therefore,  abide  by  the  license  ^ven 
him,  or  reject  it  altogether. 

There  is  nothing,  we  apprehend,  in  the  objection,  that  the 
condition  prescribed  is  against  sound  policy.  It  is  certainly 
*  not  opposed  to  good  morals.  We  can  not  appreciate  that 
system  of  either  moral  or  legal  ethics  which  would  thus  give 
immunity  to  criminals,  and  make  the  limits  of  our  peniten- 
tiary coextenrive  with  the  boundaries  of  the  State.  Against 
0Qch  a  vimtation,  it  is  our  duty  to  save,  if  we  can,  the  com- 
munity in  which  we  live. 

Nor  is  there  any  soundness,  we  think,  in  the  objection,  that 
the  condition  is  nugatoiy,  because  there  is  no  mode  in  which 
it  can  be  enforced  by  the  removal  of  the  criminal  from  the 
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State.  There  is  no  question  of  power  involved.  It  is  simply 
the  application  of  the  law  that  governs  all  agreements,  more 
especially  those  dependent  upon  the  performance  of  a  stipn-> 
lation  by  the  party  who  seeks  relief  from  a  judicial  tribunal. 
He  must  first  do  what  he  is  bound  to  do  by  the  terms  of  his 
contract,  and  not  till  then  can  he  ask  redress. 

In  the  case  before  us,  it  appears  the  period  required  by  the 
executive  for  the  relator  to  remain  without  the  State,  was  the 
unexpired  term  of  the  original  sentence.  If  the  court,  who 
tried  the  culprit,  were  satisfied  that  his  crime  demanded  imr 
prisonment  for  the  number  of  years  they  affixed  as  his  pun«- 
ishment,  he  ought  still  to  remain  in  custody,  if  he  chooses  to 
redde  in  Ohio.  He  has  made  a  voluntary  selection  between 
freedom  in  another  jurisdiction  and  criminal  servitude  here. 
We  can  not  disappoint,  much  less  compel  him  to  forego,  his 
willing  preference. 

On  the  whole  case,  we  have  no  doubt  as  to  the  law,  or  our 
own  duty  in  enforcing  it 

The  relator  is  remanded  to  the  custody  of  the  warden  of 
the  penitentiaiy,  who  is  frilly  authorized  to  receive  him  as  an 
escaped  convict 


Elizabbth  Atkinson  v.  Joseph  Talbott,  bt  al. 

The  indoiver  of  a  negotiable  note  is  discliarged  from  liability  thereon  ia 
case  his  indorsee  gives  the  maker  an  extension  of  time  by  taking  a  new 
note  and  receiTing  the  interest  in  advance. 

Special  Term. — ^Action  on  promissory  note. 
The  facts  are  sufficiently  stated  in  the  decision. 
Fox  ^  Frenchf  for  plaintiff. 
Newton  ^  Harton^  for  defendant  Horton. 
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Stoker,  J.  This  is  an  action  upon  a  promiasory  note  for 
$400,  dated  Oct  9, 1854,  made  by  Joseph  Talbott,  payable  in 
sixty  days  to  John  L.  Talbott,  or  order,  and  by  him  indorsed, 
together  with  Lee  and  Talbott  and  K.  T.  Horton. 

All  the  parties,  save  Horton,  are  in  default  He  has  filed 
an  answer,  claiming  that  he  was  the  accommodation  indorser 
and  surety  of  the  maker,  and  that  when  the  note  became  due 
on  the  11th  December,  1854,  the  plaintifi*,  who  was  the  holder, 
received  from  the  maker  a  draft  for  the  amount  of  the  note, 
payable  in  sixty  days,  paying  the  interest,  at  the  rate  of  ten 
per  cent,  in  advance,  for  the  new  credit,  the  effect  of  which, 
it  is  contended,  was  to  discharge  the  indorser. 

If  the  draft  was  intended  as  a  renewal  of  the  previous 
note,  and  time  was  given  thereby  to  the  maker,  without  the 
indorser's  consent,  his  liability  is  extinguished.  It  is  necessary, 
however,  that  the  agreement  to  extend  the  time  should  be 
founded  upon  a  sufficient  consideration,  and  gave  to  the 
maker  the  right  to  &  new  credit  In  the  present  case,  the 
interest  for  the  renewed  credit  was  paid  to  the  holder,  by  the 
maker,  in  advance,  which  was  equivalent  to  an  agreement,  for 
value  received,  to  postpone  the  payment ;  it  gave  the  maker 
the  right  to  compel  the  creditor  to  allow  the  additional  time 
stipulated,  and  of  course  deprived  the  indorser  of  the  privi- 
lege, he  would  otherwise  have  had,  to  sue  the  principal. 
Such  was  the  ruling  in  the  case,  in  2  Camp.,  179, 
McLemore  v.  Powell ;  6  Peters,  250,  Bank  United  States  v, 
WUhaU  V.  Mastermariy  where  the  holder  of  a  bill  had, 
at  maturity,  allowed  the  acceptor  to  renew  it,  without 
consulting  the  indorser,  and  the  indorser  was  held  to  be 
discharged. 

The  principle  alluded  to,  is  settled  in  12  Wheaton,  554, 
McLemore  v.  Powell ;  6  Peters,  250,  Bank  Uhiled  States  v. 
Hatch ;  and  our  Supreme  Court  has  repeatedly  affirmed  it 
6  Ohio,  214,  SteubenvUle  Bank  v.  CarroWs  adnCr;  18  Ohio,  84, 
CanJton  Bank  v.  Beynolds ;  6  Ohio,  17,  SteubenvUle  Bank  v. 
Hoge;  14  Ohio  848,  McComb  v.  KUtHdge. ' 

.  It  is  claimed,  however,  that  the  draft  was  depodted  by  the 
maker,  and  taken  by  the  holder  of  the  note  as  collateral  secu** 
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nty  only,  and  not  intended  to  affect  the  rights  of  the  parties 
to  the  notes.  Whatever  the  intention  may  have  been,  the 
question  is,  what  was  the  legal  effect  of  the  arrangement? 
Could  the  maker  of  the  note  have  been  sued  upon  it  until  the 
draft  had  become  due  ?  In  other  words,  was  not  the  pay- 
ment of  the  interest,  if  no  draft  had  been  given,  a  sufBlcient 
consideration  to  postpone  the  payment  of  the  note  for  sixty 
days  ?  We  think  it  was,  and  the  indorser  is  therefore  dis- 
dmrged. 

In  no  point  of  view  could  the  draft  have  been  regarded  as 
collateral,  as  it  could  have  furnished  no  new  security — ^the 
same  parties  being  bound  by  its  terms,  with  the  exception  of 
Horton,  as  were  originally  bound  by  the  note. 

Dismissed  as  to  Horton. 


Abraham  Cohbk  v,  Kathan  Mabchant. 

1.  If  ft  justice  of  the  peace  refuse  to  allow  an  appeal,  or  does  any  act 
wkereby  the  party  is  deprived  of  the  benefit  of  his  right  to  appeal,  an 
action  will  lie  against  the  justice  to  recover  the  actual  loss  sustained 
thereby. 

2.  In  all  cases,  where  the  justice  exercises  a  legal  discretion  as  to  the  ability 
of  bail,  or  otherwise,  he  is  protected  by  the  law,  unless  he  exceeds  his  au- 
thority, or  actual  malice  is  shown  on  his  port. 

3.  The  neglect  of  a  justice  to  affix  a  proper  date  to  a  recognisance,  or  the  act 
of  post-dftting  or  ante-dating  it,  are  not  matters  in  his  discretion,  and 
are  not  protected  by  the  rule  applicable  to  the  judgments,  or  like  pro- 
eeedings  of  judicial  officers. 

Special  Tbbm. — This  is  an  action  to  recover  damages  for 
an  i^l^ed  misconduct  of  the  defendant,  a  justice  of  the 
peace. 

The  petition  ^alleges  tibiat  on  December  29,  1854,  in  a 
cause  pending  before  said  justice,  wherein  one  William 
Parker  was  plaintiff^  and  the  plaintiff  herein  was  defendant, 
a  judgment  of  ten  dollars'  damages,  and  costs  of  suit,  was  ren- 
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dered  against  the  plalntiS^  from  which  he  claimed  an  appeal 
to  the  court  of  common  pleas  of  Hamiltoif  county.  That 
on  or  about  January  5, 1855,  he  gave  an  undertaking  in  ap- 
peal, which  was  approved  by  said  justice;  and  plaintiff  alleges 
that  said  justice,  instead  of  dating  the  execution  of  said  un- 
dertaking on  the  day  it  was  actually  executed,  ante-dated  the 
same,  and  dated  it  on  his  docket  as  signed  and  approved  on 
December  80,  1854,  whereby  he  was  afterward  prevented 
fix>m  perfecting  his  appeal,  and  was  compelled,  on  execution 
issued  against  him,  to  pay  nineteen  dollars  and  thirty-nine 
cents,  damages  and  costs,  in  the  original  action. 

Joseph  Abraham^  for  plaintiff^ 
Dodd  ^  Huston^  for  defendant 

The  cause  was  submitted  to  a  jury  under  the  following 
charge : 

Storeb,  J.  Every  party  against  whom  a  judgment  is  ren- 
dered by  a  ma^strate,  has  the  right,  by  law,  to  appeal,  by  filing 
bail  at  any  time  within  ten  days  from  the  rendition  of  judg- 
ment K  the  magistrate  refuse  to  allow  an  appeal,  or  does 
any  act  by  which  the  party  who  has  a  right  to  appeal  is  de- ' 
prived  of  the  benefit,  an  action  will  lie  against  the  ma^strate, 
in  favor  of  the  party  injured,  and  the  amount  of  damages  will 
be  the  actual  loss  he  has  sustained  thereby.  In  all  cases 
where  the  magistrate  exercises  a  legal  discretion  as  to  the 
ability  of  bail  or  otherwise,  he  is  protected  by  the  law,  unless 
he  exceeds  his  authority,  or  actufd  malice  is  shown  on  his 
part 

The  neglect  of  a  magistrate  to  affix  a  proper  date  to  the 
recognizance,  or  the  act  of  post-datiAg,  or  ante-dating  it^  ai« 
not  matters  of  discretion ;  they  are  not  protected  by  the  rule 
applicable  to  the  judgments,  or  like  proceedings  of  judicial 
officers.. 

It  is  for  the  juiy  to  decide,  upon  the  whole  evidence,  when 
the  bail  was  given;  if  at  the  time  stated  in  the  docket,  Deo. 
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80, 18S4,  there  is  no  cause  of  action  made  out;  if,  however, 
it  was  executed  afterward,  and  in  consequence  of  the  errone- 
ous date  the  defendant  was  prevented  from  taking  his  appeal, 
and  has  thereby  been  injured,  the  jury  must  assess  damages 
sufficient  to  indemnify  hbu  for  all  that  he  has  lost 

If  there  is  malice  found,  as  alleged  in  the  petition,  yet  there 
can  be  no  recovery  for  anytidng  more  than  compensatory 
damages. 

To  measure  the  damages,  the  jury  may  consider  the 
amount  the  plaintiff  was  compelled  to  pay ;  the  loss  of  any 
time  he  was  compelled  to  employ  in  attending  to  it,  and  rea- 
sonable counsel  fees. 

After  all,  it  is  a  simple  question  when  the  recognizance  was 
actually  given.  If  it  was  given  at  any  time  after  December 
81,  the  plaintiff  need  not  have  filed  his  transcript  till  May 
term  succeeding,  and  if  he  has  thus  been  deprived  of  it,  he 
has  his  action  for  the  injury. 

Verdict  for  plaintiff'  for  nineteen  dollars  and  thirty-nine 
cents. 


Joseph  How  v.  Oharlbs  Bodmait. 

1.  A  new  trial  will  not  be  granted,  on  the  ground  of  newly  discovered  tes- 
timony, if  the  same  is  merely  cumulatiye,  and  does  not  go  to  some  point 
not  already  in  proof:  nor,  where  a  witness,  on  the  trial,  has  omitted  or 
neglected  to  testify  to  certain  material  matters  within  his  knowledge  at 
the  time. 

t.  Another  mle  controlling  the  weight  of  newly  discovered  evidence,  is, 
whether,  if  the  new  facts,  as  stated,  had  been  proved  on  the  trial,  would 
the  legitimate  effect  of  such  evidence  have  been  such  as  to  require  a  dif- 
ferent verdict,  and  not  whether  the  Jury  might  not  have,  thereby,  been 
induced  to  have  given  a  different  verdict. 

S.  Section  297  of  the  code  permits  a  new  trial  "for  accident  or  mistake, 
which  ordinary  prudence  could  not  have  guarded  against :''  the  mistake, 
error,  or  neglect  of  counsel,  or  his  client,  in  not  giving  the  adverse  party 
reasonable  notice  of  the  client's  intention  to  testify,  on  his  o?m  behali^ 
does  not  come  within  the  rale  of  that  section. 

Special  Term.— This  was  an  action  for  libel,  tried  before 
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Storer,  J.,  at  the  December  term,  a.  d.  1855,  resulting  in  a 
verdict  for  the  defendant.  Thereapon  the  plaintiff  files  his 
motion  for  a  new  trial  for  reasons : 

1.  That  the  verdict  was  contrary  to  the  evidence. 

2.  That  it  was  contrary  to  the  law,  as  given  in  charge  by 
the  court. 

3.  That  by  inadvertence  of  counsel,  or  his  neglect,  the 
plaintiff,  who  would  otherwise  have  testified  in  his  own 
case,  was  prevented  firom  being  a  witness,  whereby  the  full 
merits  of  the  case  were  not  presented  to  the  jury;  that, 
thereby  he  was  surprised,  and  ought,  in  justice,  to  have  a 
new  trial. 

4.  That  since  the  trial,  evidence  material  to  the  issue,  has 
been  discovered,  which  was  not  known  to  the  plaintiff,  or 
his  counsel,  at  the  time  of  triaL 

F.  T.  Chambers^  for  plaintiff. 

Edmund  PendUtanj  for  defendant. 

Storbb,  J.  The  plaintiff  has  filed  Yns  motion  for  a  new 
trial,  and  alleges  the  following  reasons : 

1.  That  the  verdict  was  contrary  to  the  evidence. 

2.  That  it  was  contrary  to  the  law,  as  given  in  charge  by 
the  court. 

3.  That  by  inadvertence  of  counsel,  or  .his  neglect,  the 
plaintiff,  who  would  otherwise  have  testr&ed  in  his  own 
case,  was  prevented  firom  being  a  witness,  whereby  the  full 
merits  of  the  case  were  not  presented  to  the  jury;  that, 
thereby  he  was  surprised,  and  ought,  in  justice,  to  have  a 
new  triaL 

4.  That  since  the  trial,  evidence  material  to  the  issue  has 
been  discovered,  which  was  not  known  to  the  plaintiff,  or 
or  his  counsel,  at  the  time  of  trial. 

Although  it  is  universally  held  that  new  trials  are  to  be 
granted  or  denied,  as  a  matter  of  judicial  discretion,  the 
court  must,  nevertheless,  proceed  upon  legal  principles  in 
their  action. 
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They  can  net,  and  ought  not,  to  establish  a  new  rule  to 
meet  particular  cases,  or  disregard,  in  their  decision,  the 
well-settled  practice.  It  is  not,  therefore,  because  the  judge 
might  have  been  better  satisfied  with  a  verdict  different 
fix>m  that  the  jury  have  rendered,  that  their  finding  should, 
as  a  matter  of  course,  be  set  aside,  nor  yet  can  it  be  claimed 
that  the  facts  proved  may  admit  of  another  construction 
than  that  given  by  the  jury.  We  are  concerned  only,  in 
considering  the  question  of  a  new  trial,  with  what  was  the 
weight  of  the  evidence ;  if  the  proof  offered  may  well  have 
authorized  a  verdict  for  either  party,  as  the  jury  should  be- 
lieve the  witnesses,  or  regard  the  general  testimony  adduced, 
we  must  leave  the  parties  where  the  verdict  has  placed  them. 
In  the  present  case,  neither  party  excepted  to  the  law  as 
charged  by  the  court,  nor  did  either  ask  any  special  charge 
to  be  given ;  in  fact,  it  is  not  alleged  as  the  ground  for  an 
interference,  that  the  law  was  not  fully  stated.  It  is  claimed, 
nevertheless,  that  the  verdict  was  against  the  evidence,  and 
we  are  asked  so  to  hold.  The  testimony  was  carefully  ex* 
plained  to  the  lury  by  the]  counsel  for  both  parties ;  they 
doubtless  examined  and  weighed  it;  it  was  their  appropriate 
function  so  to  do,  and  there  is,  in  our  opinion,  no  such  de- 
cided finding  against  the  clear  weight  of  evidence  as  will 
permit  us  to  say  the  verdict  ought  not  to  stand.  If  it  had 
been  the  other  way,  we  might,  or  should  not  have  inter- 
fered. The  value  of  the  testimony,  the  credibility  of  the 
witnesses,  the  motives  of  the  defendant,  the  whole  mass  of 
circumstances  connected  with  the  case,  were  submitted  to 
the  appropriate  tribunal,  under  a  carefully  considered  state^ 
ment  of  the  law  by  the  court;  the  opinion  of  the  jury  must 
be  the  guide  of  our  judgment,  and  we  feel  bound  to  sustain 
their  verdict. 

It  is  claimed  that  newly  discovered  evidence  has  been 
obtained,  material  to  the  case,  and  which  was  not  known  to 
the  plaintiff  until  since  the  trial  was  had. 

The  testimony  is  in  the  affidavit  of  a  witness  who  was 
examined  at  the  trial,  for  the  pkdntiff ;  it  refers  to  a  conver- 
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eatioQ  had  between  himself  and  the  defendant,  which  he 
did  not  communicate  to  the  plaintiff  or  his  attorney,  until 
after  the  trial ;  giving  as  a  reason,  why  he  did  not  state  it 
when  he  was  on  the  stand,  because  he  did  not  know  ^Hhat 
be  was  bound  to  do  so,  unless  asked/' 

It  certainly  was  the  duty  of  the  witness  to  have  stated 
the  whole  truth,  and  k^pt  back  no  part  of  it,  whether  he  was 
inquired  of  or  not.  He  does  not  fulfill  the  obligation  of  hit 
oath  until  he  has  given  a  full  exposition  of  all  the  circum«« 
stances  within  his  knowledge,  and  it  is  as  great  a  violation 
of  the  moral  law,  to  suppress  a  fact,  as  it  is.  to  state  a  false- 
hood. There  is  an  equal  abuse  of  conscience  in  the  one 
case  as  in  the  other.  But  we  know  of  no  case  where  a  wit- 
ness who  has  testified  on  the  trial,  has  been  permitted  to 
suppljr  a  deficiency  of  proof  by  an  affidavit  subsequently 
made ;  it  would  lead  to  the  most  disastrous  consequences  in 
the  decision  of  causes;  and,  if  the  witness  was  forgetful, 
either  from  design  or  carelessness,  or  could  be  molded  to 
suit  an  exigency,  parties  would  never  know  when  their  liti* 
gations  were  at  an  end.  There  must  be  a  period  beyond 
which  legal  controversies  can  not  be  allowed  to  proceed.  7 
Mass.  205,  Bond  v.  Outler. 

If,  however,  we  permit  ourselves  to  consider  the  affidavit, 
we  must  take  it  subject  to  another  rule.  It  is  this :  ^^  not 
that  the  jury  might  have  been  induced  to  have  given  a  dif- 
ferent  verdict,  if  the  fact  now  stated  had  been  proved,  on 
trial,  but  whether  the  legitimate  effect  of  such  evidence 
would  be  to  require  a  different  verdict.*'  4  Ohio,  44,  Lud^ 
hw's  Heirs  v.  Park. 

Now  we  can  not  say  that  the  finding  of  the  jury  must 
necessarily  have  been  for  the  plaintiff,  had  the  witness  de» 
posed,  on  the  trial,  all  he  has  stated  in  his  affidavit.  Thej 
might  have  found  the  same  verdict  they  did  find,  notwith- 
standing such  proof  was  in  the  case. 

Again,  there  is  another  rule  by  which  applications  for  a 
new  trial  on  account  of  newly  discovered  testimony,  are 
governed.    If  the  testimony  offered  is  merely  cumulative^ 
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and  does  not  go  to  some  point  not  already  proved,  or  to 
establiah  which  propf  has  before  been  offered,  it  is  never 
regarded  as  famishing  a  ground  for  the  interference  of  the 
court.  5  Ohio,  386,.  Reed  v.  McChrew;  11  Ohio,  147,  PerrirCs 
adirCr  v.  Protec.  Ins,  Co. ;  2  Gaines,  129,  183,  Steinbach  v. 
Cd.  Ins.  Co.;  6  Pick.  114, 116,  Gardner  v.  MUcheU;  10  Pick. 
16,  Sawyer  v.  Merrill.  Now  the  affidavit,  admitting  its  full 
effect,  proves  only  what  is  alleged  to  be  the  malice  of  the 
defendant,  and  tiiat  fact  was  brought  directly  before  the 
jury  on  the  trial;  it  was  sought,  to  be  proved,  by  several 
witnesses,  and  was  very  eloquently  and  ably  urged  by  the 
counsel,  as  having  been  clearly  established. 

The  evidence  now  offered  is  to  the  same  point,  and  comes 
directly  within  the  legal  meaning  of  cumulative  testimony. 

It  is  further  claimed  that  the  plaintiff  was  prevented  from 
being  a  witness  in  his  own  case,  under  the  code,  by  the  ne- 
glect of  his  counsel  to  notify  the  adverse  party  of  his  inten- 
tion to  testify;  and  therefore  there  has  been  surprise,  in 
consequence  of  which  the  merits  of  the  controversy  were 
not  fully  presented  to  the  jury. 

The  third  clause  of  section  297  of  the  code  permits  a  new 
trial,  "  for  accident  or  mistake,  which  ordinary  prudence 
could  not  have  guarded  against,"  and  we  suppose  this  is 
but  the  affirmation  of  a  rule  already  well  understood  and 
equally  well  defined. 

Thus,  the  mistake,  or  error,  or  neglect  of  counsel,  have 
never  been  held  to  be  within  the  rule ;  they  are  the  acts  of 
the  client  in  the  view  of  the  law.  10  Modem,  202,  208, 
Begina  v.  The  Corporation  of  Helston  in  ComwaU;  2  D.  &  E. 
120,  Vernon  v.  Hankey;  8  Howard,  Miss.  105,  Green  v.  Rob^ 
mson;  18  HI.  212,  Yates  v.  Monroe;  8  Bibb,  80,  Patterson  v. 
Matthews. 

By  section  810  of  the  code,  it  is  provided  that  "  no  per- 
son shall  be  disqualified  as  a  witness,  in  any  civil  action  or 
proceeding,  by  reason  of  his  interest  in  the  event  of  the 
same,  as  a  party  or  otherwise."  And  by  section  818  it  is 
farther  provided  that  ^^  no  party  shall  testify  unless  he  give 
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reasoDable  Dotice  of  his  intention  so  to  do,  to  the  adverse 
party,  his  agent,  or  attorney/'  The  object  of  this  danse  is 
dear.  It  was  intended  to  guard  the  adverse  party  from 
surprise  by  the  unexpected  appearance  of  his  antagonist  to 
establish  his  claim  before  the  court.  The  introduction  of 
such  testimony  is  a  legal  anomaly,  except  in  the  practice  of 
the  civil  law,  and  was  not,  therefore,  admitted  by  the  code, 
unless  with  the  qualification  referred  to ;  the  notice  to  be 
given  of  his  intention  to  testify  may  be,  and  often  is,  given 
by  the  party  himself,  though  the  attorney  may  do  so  in  his 
stead ;  and  the  notice  should  be  reasonable,  certainly  long 
enough  to  inform  the  other  party  and  enable  him  to  prepare 
his  defense,  with  the  knowledge  that  the  injured  person,  as 
in  this  case,  intends  to  establish,  by  his  own  oath,  his  claims 
to  damages.  This  notice  was  not  given  by  the  plaintiff,  or 
his  attorney.  On  the  trial,  the  plaintiff  offered  himself  to 
testify;  the  defendant's  counsel  objected  to  his  being  sworn, 
on  the  ground  that  he  had  not  been  advised  of  his  intention 
to  testify;  the  judge  sustained  the  objection,  and  we  are 
now  asked  to  supply  the  defect,  in  the  want  of  notice,  and 
by  setting  aside  the  verdict,  give  the  plaintiff  an  opportunity 
to  testify. 

We  can  not,  with  our  view  of  the  law,  grant  the  plain- 
tiff's motion.  He  is  supposed  to  have  known  the  requi- 
sitions of  the  code;  he  omitted  to  follow  them,  and  is, 
therefore,  not  within  the  language  of  the  section,  Ihat 
his  mistake  could  not,  by  ordinary  prudence,  be  guarded 
against. 

The  court  would  have  been  better  satisfied  if  the  whole 
case,  as  is  stated  in  the  plaintiff's  affidavit,  had  been  pre- 
sented to  the  jury,  but  they  can  not  say  the  verdict  would 
have  been  changed  if  the  plaintiff  had  testified. 

We  overrule  the  motion,  and  render  judgment  on  the 
verdict 
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Hamilton  County,  and  others. 

1.  Where  the  husband,  at  the  time  of  the  marriage,  has  merely  an  equity 
of  redemption,  after  condition  broken,  in  real  estate,  it  is  not  subject  to 
his  widow's  dower,  unless  it  continued  in  his  possession  at  the  time  of 
his  death. 

2.  Where,  in  such  a  case,  a  decree  was  obtained,  after  marriage,  against 
the  husband  alone,  the  wife  not  being  a  party  to  the  proceedings,  for 
foreclosure  and  sale,  but  no  sale  was  in  fact  made,  and  the  decree  is 
afterward  assigned  to  a  person  advancing  the  money  due  on  account  of 
it,  who  subsequently  advanced  other  moneys,  and  took  f^m  the  husband 
a  mortgage  on  the  premises  to  secure  both  advances,  both  amounts  being 
included  in  one  note  for  the  principal  sum,  and  two  notes  given  for  in- 
terest at  the  rate  of  ten  per  cent,  per  annum,  this  is  not  a  merger  or 
extinguishment  of  the  original  decree,  so  as  to  confer  upon  the  husband 
the  seizin  of  the  legal  estate,  and  so  entitle  his  widow  to  dower. 

3.  Subsequent  proceedings  in  chancery,  to  enforce  the  lien  of  a  judgment, 
marshal  liens,  and  effect  a  sale  for  the  payment  of  incumbrances,  result- 
ing in  a  sale,  the  proceeds  being  more  than  sufficient  to  pay  the  original 
decree,  vests  in  the  purchaser,  being  the  mortgagee,  an  estate  in  which 
the  widow  is  not  entitled  to  dower. 

Special  Term. — This  was  a  petition,  filed  July  23, 1855, 
for  the  assignment  of  dower  in  certain  real  estate  in  Cincin* 
nati,  of  which  .the  defendants,  the  commissioners  of  Hamilton 
county,  were  seized  in  fee  simple. 

The  material  facts  were  agreed  upon  as  follows : 

The  plaintiff  and  John  Jaquess  intermarried  on  the  11th 
day  of  April,  1848.  The  husband  died  tiie  29th  of  April, 
1855.  The  directors  of  the  Commercial  Bank  of  Cincinnati 
conveyed  the  land  in  controversy  to  John  Jaquess  the  1st  of 
February,  1844,  and  took  from  him  a  mortgage  to  secure  the 
unpaid  purchase-money.  In  1849  they  obtained  a  decree 
against  him  foreclosing  the  mortgage,  and  ordering  a  sale  of 
the  premises.    The  amount  of  the  decree  was  )(1,961  71. 

John  Jaquess  mortgaged  the  land  to  William  Thompson, 
May  16,  1848,  to  secure  an  advance  of  |1,050,  payable  in 
six  months,  and  the  wife  did  not  join* 
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In  October,  1848,  the  Ohio  Life  InBurance  and  Truat  Com- 
pany obtained  a  judgment  against  Jaquess  for  (385  97  and 
costs.  In  June,  1849,  Thompson  paid  this  judgment,  and 
took  an  assignment  of  it  In  October,  1849,  Thompson 
loaned  to  Jaquess  the  amount  due  to  the  Commercial  Bank, 
and  took  an  assignment  of  the  decree.  On  the  same  day, 
Thompson  made  a  further  loan  to  Jaquess,  who  gave  his 
note  to  Thompson  for  the  whole  amount  now  due,  exclusive 
of  the  mortgage  of  May  16, 1848,  and  interest  notes  upon 
the  same  at  six  and  twelve  months,  at  the  rate  of  ten  per 
cent  per  annum,  and  to  secure  their  payment,  executed  and 
delivered  to  him  a  mortgage  upon  the  premises,  in  which  the 
plaintifi'  did  not  join. 

At  the  January  term,  1850,  of  the  commercial  court  of 
Cincinnati,  Jethro  Mitchell,  a  judgment  creditor  of  John 
Jaquess,  who  had  levied  an  execution  upon  the  same  prem- 
ises, filed  his  bill  in  chancery  to  marshal  the  liens  and  sell 
the  lands,  to  which  Jaquess,  Thompson,  and  others  in  inter- 
est, but  not  the  plaintiff,  were  made  parties  defendant 
Thompson  set  up,  in  his  answer,  all  his  claims,  as  above  stated, 
and  claiming  that  he  held  the  decree  of  the  Commercial 
Bank,  and  the  judgment  of  the  Ohio  Life  Insurance  and  Trust 
Conipany,  as  collateral  securities.  On  July  23, 1851,  a  decree 
was  rendered  finding  the  amount  due  to  Thompson  on  his 
two  mortgages,  and  the  amounts  due  to  Mitchell,  and,  in  de- 
fault of  payment,  ordering  a  sale.  The  property  was  sold 
under  this  decree,  and  purchased  by  Thompson,  to  whom  the 
sheriff  conveyed  after  confirmation.  The  proceeds  of  the 
sale  were  sufficient  to  pay  costs,  the  amount  due  to  Thomp* 
son,  and  a  portion  of  the  amount  found  due  to  Mitchell. 
Thompson  and  wife  afterward  conveyed  to  the  commission- 
ers of  Hamilton  county. 

Geo.  H.  Pendleton^  for  plaintiff. 

Ferguson  ^  Longy  for  the  county  commissioners. 
TUderif  Bairden  ^  Ourweny  for  Wm.  Thompson. 
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Oholson,  J.  This  is  an  action  brought  on  a  claim  for  dower, 
in  a  lot  of  land  in  this  city.  The  right  to  dower  is  regulated 
by  statute,  and  to  that  statute  we  must  look  to  ascertain  in 
what  cases  the  right  exists.  There  are  two  classes  of  cases : 
First,  where  the  husband  was  seized  of  lands,  tenements,  or 
real  estate,  as  an  estate  of  inheritance,  at  anytime  during  the 
eoverture.  Second,  where  the  husband  had,  at  the  time  of 
his  decease,  any  right,  title,  or  interest,  in  any  lands  or  ten- 
ements, held  by  bond,  article,  lease,  or  other  evidence  of 
claim. 

If  a  man,  before  his  marriage,  be  seized  of  a  Igt  of  land, 
and  conveys  it,  by  a  deed  of  mortgage,  to  secure  a  debt,  and 
the  debt  be  not  paid  at  the  time  provided  in  the  defeasance, 
does  the  title,  or  interest  remaining  in  him,  upon  his  marriage, 
and  subsequent  decease,  his  wife  surviving,  fall  within  the 
first  or  second  class?  Would  the  widow  be  entitled  to  claim 
one-third  of  an  estate  of  inheritance  in  the  lot  of  land  for  her 
Ufe,  or  one-third  of  a  right  or  interest,  commonly  known  as 
an  equity  of  redemption? 

This  question  is  answered  by  an  express  decision  of  the 
Supreme  Court  of  Ohio,  15  Ohio,  671,  Rands  v.  KendcUL 
The  principle  established  by  that  case  is,  that  as  between  the 
parties  to  a  mortgage,  and  those  claiming  under  them,  the 
deed,  after  condition  broken  becomes  absolute,  and  the  legal 
title  to  the  property  conveyed  is  vested  in  the  mortgagee. 
The  mortgagor,  afterward  marrying,  has  not  an  estate  of  inher* 
itance,  in  which  dower  may  be  demanded,  but  only  an  equity, 
the  equity  of  redemption ;  and  this  equity  must  continue  in 
the  husband  at  the  time  of  his  death.  The  court,  in  the 
same  case,  say :  ^  Having  but  an  equity,  he  could  transfer  it 
by  his  own  deed,  and  thereby  defeat  his  wife  of  dower." 

If  we  look  out  of  the  statute,  at  the  rules  of  common  law, 
they  do  certainly  sustain,  as  shown  by  high  authority,  the 
decision  of  the  Supreme  Court 

In  the  case  of  12  Peters,  201,  Stdle  v.  Carrolly  it  was  held 
that,  ^  according  to  the  principles  of  the  common  law,  a  widow 
waa  not  dowable  in  her  husband's  equity  of  redemption,  and 
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if  a  man  mort^ges  in  fee,  before  marriage,  and  dies  without 
redeeming  the  mortgage,  his  widow  is  not  entitled  to  dower." 

In  the  case  of  13  Peters,  294-299,  Van  Ness  v.  EyaU,  the 
principles  of  the  common  law,  on  this  point,  were  distinctly 
stated,  and  the  ground  of  those  modem  decisions,  in  this 
country,  holding  a  contrary  doctrine,  explained.  It  was  said 
they  had,  by  a  gradual  progress,  adopted  the  rules  of  a  court 
of  equity  in  relation  to  mortgages,  and  considered  the  mort- 
gagor,  except  as  against  the  mortgagee,  while  in  possession, 
and  before  foreclosure,  as  the  real  owner,  and  even  as  against 
the  mortgagee,  having  the  right  of  possession*  See,  also,  26 
Wend.,  555 ;  8  Mees.  &  Welsh.,  559. 

In  New  York,  and  perhaps  in  other  States,  where  it  has 
been  held  that  a  wife  has  a  right  to  be  endowed  of  an  equity 
of  redemption,  it  will  be  observed  that  they  have  no  similar 
statute  to  ours,  securing  a  conditional  right  of  dower  in  equi- 
table interests ;  10  Paige,  49,  IseU  v.  MayoVy  etc.,  of  N  Y. 

With  us  it  becomes  a  question  of  construction.  We  look 
at  the  classes  of  cases  provided  in  the  statute,  and  the  words 
used.  It  is  the  law,  I  believe,  in  some  of  the  States,  that  a 
wife  has  no  right  of  dower  where  the  husband  has  alienated 
the  property  in  hia  lifetime.  Our  law  has  drawn  a  diatinc 
tion,  in  that  respect,  between  estates  of  inheritance  of  which 
a  husband  was  seized,  or,  in  other  words,  legal  estates,  and 
rights,  titles  and  interests  which  do  not  amount  to  a  legal 
estate  of  inheritance.  Our  Supreme  Court  has  held,  and,  it 
appears,  upon  good  reason,  that  an  equity  of  redemption  falls 
within  the  latter  class.  It  may  be,  that  for  many  purposes,  as 
said  in  the  case  of  6  Hill,  68,  Amot  v.  Postj  an  equity  of  re- 
demption has  become  the  legal  estate :  but,  as  there  said,  it  is 
still  called  an  equity,  and  in  a  statute  which  distinguishes 
between,  and  provides  for,  both  legal  estates  and  equities,  it 
can  not  be  deemed  out  of  place  among  the  latter. 

At  the  same  time,  were  a  question  to  arise,  as  it  appears  to 
have  done  in  some  cases,  whether,  under  a  general  devise  of 
^  all  real  estate,"  an  interest  held  as  a  mortgagee  not  in  pos- 
session, would  pass  as  part  of  the  real  estate  of  the  testator. 
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I  think  it  not  nnlikely  the  Supreme  Court  would  hold  that  it 
did  not,  and  that,  by  such  an  expression,  a  testator  intended 
those  estates,  ^  which  are  equitably,  as  well  as  legally,  his 
own/'  8  Mees.  &  Welsh.,  559. 

It  is  sufficient  for  me,  however,  that  the  Supreme  Court  has 
decided  the  question  stated,  and  the  remarks  which  have  been 
made  were  intended  to  show  that  the  principle  in  Bands  v. 
Kendall,  is  not  to  be  confined  to  cases  falling  within  the  cir- 
cumstances of  that  case,  but  applies,  generally,  to  establish  a 
rule  in  construing  the  statute  relating  to  dower.  The  case  in 
18  Ohio,  567,  Taylor  v.  Fowler,  in  no  respect  impugns  or 
questions  the  authority  of  Hands  v.  Kendall.  In  one,  the 
husband  was  seized  of  an  estate  of  inheritance,  and  the  wife 
united  in  a  mortgage ;  the  point  decided  was  that  a  satisfac- 
tion of  the  mortgage,  otherwise  than  by  a  proceeding  of  fore- 
closure, to  which  the  wife  was  a  party,  remitted  her  to  her 
right  of  dower.  In  the  other,  the  point  was  that  the  husband 
was  never  s^ed  of  a  legal  estate  of  mheritance  during  cov- 
erture, and,  of  course,  there  was  no  right  of  dower  to  which 
the  wife  could  be  remitted,  by  a  satisfaction  of  the  mortgage. 
The  very  act,  and  the  consideration  of  satisfying  the  mort- 
gage, destroyed  the  claim  of  the  husband  to  the  legal  estate, 
and  prevented  any  seizin  of  such  an  estate  during  the  cov- 
erture. 

Having  stated  the  principles  which,  I  suppose,  must  guide 
me  in  the  decision  of  the  present  case,  the  first  inquiry  upon  the 
fiEtcts,  is  whether  the  husband  of  the  plaintiff  was  seized  dur- 
ing the  coverture  of  a  leg^l  estate  of  inheritance  in  the  lot  of 
laud,  of  which  dower  is  claimed?  At  the  time  of  the  mar- 
riage there  was  a  nK)rtgage  deed  for  a  considerable  portion  of 
the  purchase-money,  the  condition  of  which  had  been  broken. 
The  husband,  then,  at  the  time  of  the  marriage,  had  only  an 
equity  of  redemption.  Did  he  afterward,  at  any  time  during 
the  coverture,  become  seized  of  the  legal  estate  ?  It  is  his 
seizin  which  is  necessary  to  give  the  wife  a  right  of  dower. 

Upon  the  mortgage  for  the  purchsise-money,  a  decree  waa 
obtained  against  the  husband^  the  wife  not  being  a  party  in 
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the  proceedings.  No  sale  was  made  under  that  decree.  The 
defendant,  Thompson,  advanced  the  money  to  pay  the  claim 
of  the  original  mortgagee,  and  took  an  assignment  of  the 
decree.  He,  also,  at  a  subsequent  time,  having  advanced 
other  moneys,  took  fix)m  the  husband  a  mortgage  on  the  lot 
to  secure  them,  embracing  also  the  money  advanced  to  pay 
the  claim  under  the  decree.  This  took  place  after  the  mar- 
riage of  the  plaintiff,  and  she  did  not  unite  in  the  mortgage. 
The  amount  of  the  advances  was  included  in  one  note,  and 
two  other  notes  were  given  for  the  interest  at  ten  per  cent, 
and  all  the  notes  were  secured  by  the  mortgage. 

Th&  counsel  for  the  plaintiff  contends  that  this  arrange- 
ment had  the  effect  to  vest  in  the  husband  a  legal  seisin,  by 
canceling  and  satisfying  the  decree  which  had  been  assigned 
to  Thompson.  This  efiSsct  can  not  be  deduced  fix)m  the  doc-» 
trine  of  a  merger  of  estates  or  rights.  No  greater  and  less 
estate  coincided  and  met  in  one  and  the  same  person ;  nor 
was  the  person  bound  to  pay,  also  entitled  to  receive;  2 
Black.  Com.  177 ;  15  Barb.  76.  Besides,  it  was  the  interest 
of  Thompson  to  keep  the  incumbrance  on  foot  (to  avoid  this 
very  claim  of  dower),  and  such  interest  has  been  held  to  be  suf- 
ficient to  prevent  a  merger.  15  Barb.  76;  6  Johns.  Oh.  393; 
18  Ves.  384 ;  34  Maine  60 ,- 11  Eng.  Law  and  Eq.  317 ;  10  8 
and  Mar.  120 ;  1  Watts  and  Serg.  485 ;  1  Barbour  S.  C.  271. 

I  do  not  know  whether  it  be  claimed  that  a  merger  or  ex- 
tinguishment of  the  claim  secured  by  the  decree,  resulted  on 
the  principle  of  taking  a  higher  security.  The  money  due 
on  the  decree  was  advanced  by  Thompson,  and  he  took  an 
assignment  of  the  decree  as  secumy.  Neither  that  decree, 
nor  the  mortgage  for  the  purchase  money  of  the  lot,  to  fore- 
close which  the  decree  was  entered,  have  been,  so  far  as  ap- 
pears from  any  fact  stated  in  this  case,  canceled  or  satisfied 
on  the  record,  or  otherwise,  by  any  direct  act  of  the  parties. 
Where  a  claim  is  secured  by  a  mortgage,  the  embracing  the 
same  claim  with  others  in  a  note  and  subsequent  mortgage, 
does  not  appear  to  be  taking  a  higher  security ;  it  is,  at  most, 
only  one  of  equal  dignity. 
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It  may  be  that,  in  this  case^  if  the  last  note  and  mortgage 
has  been  accepted  in  satisfaction  and  discharge  of  the  former 
claim,  there  would  be  a  sufficient  consideration  to  support 
the  agreement,  and  the  efiect  have  been  the  same  as  an 
actual  payment  of  the  decree.  But  the  facts  do  not  show 
any  such  agreement  or  intention.  There  is  nothing  stated 
from  which  it  can  be  inferred  that  the  idea  of  paying  the 
decree,  otherwise  than  by  ultimately  paying  the  debt,  or,  as 
distinguished  from  a  payment  of  the  debt,  was  in  the  mind 
of  the  parties. 

It  is  stated  in  10  S.  and  M.  120,  Louis  v.  Starke^  that,  ^  as 
a  general  rule,  a  mere  change  in  the  form  of  the  indebted- 
ness will  not  operate  to  discharge  a  lien  given  to  secure  a 
debt,  unless  it  is  apparent  that  the  parties  intended  to  extin- 
guish  the  lien."  So  far  from  such  intent  being  apparent  in 
this  case,  there  are  reasons  to  suppose  that  the  parties  were 
mfluenced  by  veiy  different  considemtions,  among  which,  I 
think,  an  additional  rate  of  interest  is  prominent. 

It  remains  to  consider  the  effect  of  the  proceedings  in  the 
commercial  court,  and  the  sale  under  the  decree  of  that  court 
The  original  mortgage  for  the  purchase-money,  and  the  decree^ 
were  set  up  by  Thompson  in  the  proceedings  in  the  commeiv 
cial  court,  as  a  collateral  securily  in  his  hands  for  the  pay- 
ment  of  the  debt  due  to  him  from  Jaquess,  the  husband  of 
the  plaintiff.  The  decree  does  not  find  or  notice  that  claim 
of  Thompson — ^but  it  does  not  reject  it — and  gives  him  all  he 
asks  in  another  form.  It  is  admitted  that,  if  the  sale  had 
been  on  the  original  mortgage  for  the  purchase-money,  ex-  * 
ecuted  before  coverture,  the  wife  would  have  no  claim  to 
dower,  though  no  party  to  the  proceedings.  If  that  mort- 
gage existed  up  to  the  time  of  sale,  and  then  the  equity  of 
redemption,  or  all  the  interest  of  the  husband  was  sold,  when 
and  how  did  he  become  seized  of  an  estate  of  inheritance  in 
tiie  property  T 

If  the  sale  under  the  order  of  the  commercial  court  waa, 
substantially,  under  and  for  the  purpose  of  satisfying  all  liens 
and  claims  held  by  the  parties  before  the  courl^  then  the 
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legal  title,  accompanying  the  mortgage  on  which  a  decree 
had  been  entered,  and  also  the  equity  of  redemption^  passed 
to  the  purchaser.  But  if  it  were  otherwise,  and  only  the 
equity  of  redemption  was  sold,  it  is  difficult  to  conceive  how 
any  disposition  of  the  purchase-money  gave  Jaquess  a  legal 
estate  of  inheritance  in  the  property,  and,  without  this  legal 
estate,  there  can  be  no  right  of  dower,  for  it  is  not  disputed 
that  his  equity  of  redemption  was  disposed  of  and  conveyed 
before  his  decease.  The  most  that  could  be  claimed,  in  this 
view  of  the  case,  would  be  that  there  was  an  error  in  the 
decree.  K  the  court  only  intended  to  sell,  and  did,  in  fact, 
only  sell  the  equity  of  redemption,  subject  to  the  decree  on 
the  first  mortgage,  then,  instead  of  paying  that  mortgage  out 
of  the  purchaae-money  arising  ftom  the  sale,  that  part  of  the 
proceeds  of  the  sale  should  have  been  paid  to  Jaquess,  leaving 
the  amount  as  a  charge  on  the  land. 

If  Jaquess,  previous  to  the  sale  under  the  decree  in  the 
commercial  court,  had  not  become  vested  with  the  legal 
estate,  I  think  it  entirely  clear  that  the  sale  and  subsequent 
proceedings  in  that  court  had  no  such  efiect  The  only 
question,  it  appears  to  me,  in  this  case,  assuming  the  correct- 
ness of  the  principle  in  Rands  v.  Kendcdl,  is  whether  the  first 
lien  was  merged  or  extinguished  ?  I  think  it  was  not,  and 
that,  therefore,  the  husband  was  never  seized  of  an  estate  of 
inheritance  during  the  coverture.  The  equity  of  redemption 
having  been  disposed  of  before  the  decease  of  tiie  husband, 
it  follows  that  the  plaintiif  is  not  entitied  to  dower,  and  there 
will  be  a  judgment  for  the  defendant 


The  Ohio  and  Mississippi  Railroad  Compant  v.  Crart  and 
WIFE,  Lewis  French,  Daniel  S.  French,  and  Oeorqe  C. 
Sarqent. 

I.  When  a  covenantee,  in  a  Joint  covenant,  for  the  conveyance  of  real 
tftato,  ia  ready  and  wiUSag  to  pay  the  purchase-moaey  at  or  within  the 
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time  limited,  and  the  Agent  of  the  covenanton  to  receive  it  can  not 
be  found,  or  the  heir  of  one  of  them,  by  reason  of  nonage,  can  not  eze- 
cnte  a  proper  deed,  a  formal  tender  of  the  money  is  not  necessary ;  but 
a  petition  may  be  filed  for  a  conveyance,  offering  to  bring  the  money 
into  court. 
X  A  tender  of  a  deed  by  a  part  of  the  Joint  covenantors,  with  a  demand  for 
their  share  of  the  parchase-money,  refused  by  the  plaintiff^  does  not  bar 
his  right  to  relief.  He  is  entitled  to  receive  a  complete  conveyance,  and 
to  make  a  single  i>ayment. 

3.  The  covenant  of  married  women  to  convey  their  real  estate^  though  con- 
tained in  a  deed  in  which  they  are  Joined  by  their  husbands,  and  profh- 
erly  execated  and  acknowledged,  can  not  be  specifically  enforced. 

4.  But  it  binds  them  by  way  of  estoppel,  and  where  it  is  contained  in  a 
deed  of  lease  for  99  years,  the  purchase-money  being  paid  into  court,  an 
injunction  will  be  allowed,  restraining  them  ftrom  the  collection  of 
renta,  and  from  setting  up  any  title  to  the  premises,  during  the  pendency 
of  the  lease. 

5.  When  one  of  the  defendants  is  a  minor,  the  money  will  be  ordered  to 
remain  in  court,  until  he  arrives  at  fiill  age. 

Spscial  Term. — Action  for  the  specific  execution  of  a  cove* 
nant  in  a  lease  by  making  a  conveyance  of  the  premiseB,  by 
deed  in  fee  simple,  to  the  asagnee  of  the  original  lessee. 

The  fikcts  are  sofficientiy  shown  in  the  decicdon. 
Co  fin  J*  Mitehdl,  for  plainti£ 
IVench  ^  Kxrbyy  for  defendants. 

Spbncbb,  J.  The  history  of  this  case  is  as  foUows :  David 
Sargent  died,  seized  in  fee  of  a  certain  lot  in  Cincinnati,  situ- 
ated on  West  Front  street,  mxty-four  feet  in  firont,  and  running 
to  the  Ohio  river,  leaving  a  widow,  named  Martha,  after- 
ward married  to  John  C.  Srown ;  and  three  children,  Mary 
Jane,  intermarried  with  Henry  Decamp ;  Maria,  intermarried 
with  Lewis  French ;  and  George  C«  Bargent 

On  the  29th  day  of  October,  1845,  Brown  and  wife.  De- 
camp and  wife,  French  and  wife,  and  Gkorge  C.  Sargent, 
describing  themselves  as  heirs-at-law  of  David  Sargent,  do- 
ceased,  executed  a  lease  of  said  lot,  to  William  Ford,  for  a 
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term  of  ninety-nine  years,  at  an  annual  rent  of  |86,  payable 
eemi-annaally,  on  the  first  days  of  November  and  May,  dur- 
ing the  first  fifteen  years ;  and  at  the  end  of  each  successive 
fifteen  years,  thereafter,  during  said  term,  the  premises  were 
to  be  revalued,  by  persons  mutually  chosen,  and  for  each  d 
said  periods,  the  rent  vras  to  be  paid  at  the  rate  of  ax  per 
cent.,  upon  the  sum  for  which  the  premises,  during  such  pe- 
riod, should  be  appraised^  unless  the  lessee,  or  his  assigns^ 
should  purchase  the  property,  agreeably  to  a  clause  in  said 
lease,  as  foDows : 

^  It  is  further  agreed  between  the  parties  of  the  first  and 
second  parts,  their  heirs,  executors,  administrators  or  asfflgns, 
tibat  the  said  parties,  of  the  first  part,  diall  convey  said  prem- 
ises, in  fee,  to  the  said  party  of  the  second  part,  provided  the 
said  party  of  the  second  part,  shall  pay  the  rents  and  charges 
hereinafter  mentioned,  and  the  sum  of  twenty-five  dollars  per 
foot  fiK>nt,  for  said  premises,  within  ten  years  hereaftier." 

The  charges  referred  to  were  taxes  and  assessments.  Ford 
asdgned  his  interest  in  the  lease  to  Soal,  and  Boal  to  the 
plaintiff.  Aft^r  the  making  of  the  lease,  a  partition  was  had 
atiiong  tiie  heirs  of  Sargent,  of  this  lot,  with  other  property, 
by  which  these  premises  were  apportioned  to  Maria  French 
and  Mrs.  Decamp,  now  Crary.  The  lease  was  executed  and 
acknowledged  in  due  form  of  law,  agreeably  to  the  statute  pro- 
viding for  the  execution  of  deeds  and  other  instruments  for 
the  conveyance  of  lands,  by  husband  and  wife.  Brown  and 
wife  have  both  died.  Decamp  died,  and  his  widow  is  now 
married  to  Craiy.  Mrs.  French  has  also  died,  leaving  David 
B.  French,  an  only  child,  and  her  sole  heir-at-law,  aged  about 
eleven  or  twelve  years;  so  that  at  the  time  of  filing  the  peti- 
tion in  this  case,  Mrs.  Craty  owned,  and  now  owns,  the  one- 
third  of  the  premises,  as  original  heir-at-law,  and  the  one- 
sixth,  being  the  one-half  of  George  C.  Sargenf  s  interest 
Lewis  French  had,  and  still  has,  a  life-estate  in  the  other  hal^ 
— one-third  the  original  interest  of  his  wife,  Maria,  and  one- 
sixth,  the  residue  of  Sargent's  interest — and  David  S.  French 
has  the  reversion. 
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On  the  27th  day  of  October,  1855,  the  plaintifiBy  having 
complied  with  the  covenants  on  their  part,  contained  in  the 
lease,  vrere  desirons  of  getting  the  fee  of  the  premises,  on 
payment  of  the  sum  stipulated  for  in  the  lease,  that  is,  at  the 
rate  of  twenty-five  dollars  per  front  foot,  being  in  aU  |1600. 
They  had  the  funds  ready,  and  sought  out  the  parties  inter- 
ested in  the  property,  and,  in  making  the  conveyance,  Sar- 
gent,  and  Craiy  and  wife,  had  appointed  French  as  their 
agent,  to  represent  their  inteirests  and  receive  the  money. 
French,  although  a-reddent  thereof^  was  not  in  the  city  at  the 
time,  and  did  not  return  until  after  the  29th.  The  plamtifisi 
by  their  agents,  called  at  the  office  of  French,  for  the  purpose 
of  making  a  tender  of  payment,  but,  as  he  was  away,  none 
could  be  made.  They  again  called,  for  the  same  purpose,  on 
the  29th,  and  failed  for  the  same  reason.  On  the  same  day, 
being  the  last  day  of  the  ten  years  in  which  payment  was  to  be 
made,  the  present  action  was  brought,  for  the  purpose  of  pro- 
curing a  conveyance  in  fee  of  the  premises^— or,  in  other 
words,  of  having  a  specific  execution  of  the  agreement  in  the 
lease,  to  convey  the  premises  in  fee,  on  the  payment  of  said  ^ 
sum.  The  petition  avers  the  readiness  and  willingness  of  the 
plaintiffi  to  pay  the  money,  and  contains  a  demand  for  such 
relief  as  the  nature  of  the  case  may  require.  The  answers  of 
Orary  and  wife  admit  the  validity  of  the  contract,  in  the  first 
instance,  and  their  willingness  to  comply  with  its  terms,  but 
say  that,  a  few  days  after  filing  of  the  bill,  they  tendered  the 
plaintifis  a  deed  fer  their  interest  in  the  property,  viz :  the 
west  filalf^  and  demanded  from  them  payment  of  their  pro- 
portion of ''the  purchase-money,  which  the  plaintifib  .refused 
to  make  and  receive,  wherefore  they  say  they  are  not  bound 
now  to  convey  said  premises. 

The  answers  of  Lewis  French,  and  of  David,  his  infant 
child,  deny  the  readiness  of  the  plaintifilB  to  complete  the 
purchase  within  the  time  appointed  in  the  lease;  and  the 
latter  submits  that  no  judgment,  or  decree,  can  be  had 
against  him.  So  fiur  aa  the  defense  set  up  by  Orary  and  wife^ 
and  by  Lewis  French,  is  concerned,  that  the  plaintift  hav^ 
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not  been  prompt  in  evincing  a  desire  to  have  a  conveyance^ 
and  in  making  a  tender  of  the  price  thereof,  it  is  not  sus- 
tained by  the  facts  in  proof.  The  petition  itself  was  promptly 
filed  within  the  time  limited  in  the  lease  for  purchasing  the 
fee,  and  the  plaintiffs  have  shown  a  readiness  and  ability  to 
make  the  payment  required.  It  is  true  they  did  not  make 
any  tender  in  form ;  nor  was  a  tender  necessary  in  equity, 
since  a  vain  thing  wa^  not  required  at  their  hands.  Had  the 
money  been  proftered,  there  was  no  one  to  receive  it  and  ex- 
ecute a  conveyance  of  the  premises,  at  least  on  the  part  of 
the  infant  child  of  Mrs.  French,  and  the  plaintiffs,  having 
agreed  for  the  purchase  of  an  entire  thing,  were  not  required 
to  take  a  conveyance  in  parcels.  The  bringing  of  an  action 
was  necessary  to  enable  tiie  plaintifi  to  cret  in  the  entire  title, 
and  having  done  bo  within  the  time  Quired,  and  ahown 
their  readiness  to  fulfill  the  conditions  of  the  agreement,  they 
are  not  to  be  held  responoible  for  a  failure  to  perform  that 
which  was  occasioned  by  no  fault  of  theirs,  but  are  entitled 
to  relief  against  it  8  Brown,  Ch.  0.  529,  BayUy  v.  Corpora^ 
Hon  of  Leominster;  14  Ves.  Jun.  41,  (My  of  London  v.  MU^ 
ford;  4  Russ.  Ch.  89,  Harries  v.  Bryant. 

The  chief  ground  of  contention  in  the  case,  however,  is  as 
to  whether  this  covenant  to  convey,  on  the  part  of  Mrs. 
Crary  and  Mrs.  French,  they  being  married  at  the  time  of 
executing  the  lease,  is  of  any  validity  as  to  them  and  those 
claiming  under  them.  If  so,  to  what  extent,  and  how  is  it 
to  be  enforced?  It  is  a  thoroughly  established  principle  of 
the  common  law,  that  a  married  woman  is  incapable  of 
making  any  contract  binding  upon  her  person  or^estate,  ex- 
cept in  the  single  case  of  a  fine,  with  covenants,  levied  by 
her  jointly  with  her  husband.  In  such  case,  she  may  be 
sued,  even  at  law,  upon  her  covenants,  and  thereby  be  held 
personally  upon  them.  This  exception  does  not  prevail  in 
the  United  States  generally,  if  it  does  now  in  any  of  thern^ 
for  the  simple  reason  .that  a  conveyance  by  fine  and  recov- 
ery, is  here  unknown,  having  never  been  adopted  in  our 
jorispnidenoe.    As  a  substitute  for  the  conveyance  by  fine. 
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we  have  adopted  the  easier  and  simpler  mode  of  a  convey- 
ance by  deed,  in  whicli  husband  and  wife  unite,  the  wife 
being  examined,  separate  and  apart  from  her  husband,  by 
some  officer  appointed  by  law  for  that  purpose.  In  Ohio, 
this  has  always  been  provided  for  by  statute.  The  earliest 
provision  thus  mad^,  was  by  the  law  of  1796, 1  Chase,  186, 
which  reads  as  follows: 

*^  Sec.  1.  Where  any  husband  and  wife  shall  hereafter  in- 
dine  to  dispose  of  and  convey  the  estate  of  the  wife,  or  her 
right  of,  in,  or  to  any  lands,  tenements,  or  hereditaments 
whatsoever,  it  shall  and  laay  be  lawful  for  said  husband  and 
wife  to  make,  seal,  deliver,  and  execute,  any  grant,  bargain 
and  sale,  lease,  release,  feoffment,  deed,  conveyance,  or  assu- 
rance, in  the  law  whatsoever,  for  the  lands,  tenements,  etc.,  ' 
intended  to  be  by  them  passed  and  conveyed ;"  etc. 

This  was  re-enacted  in  1805,  and  continued  in  force  until 
^818,  when  the  phraseology  of  the  law  was  changed  so  as 
to  correspond  substantially  with  the  provisions  of  the  statute 
now  in  force,  and  which  reads  as  follows : 

^  That  when  a  husband  and  wife  shall  execute  any  deed, 
mortgage,  or  other  instrument  of  writing,  for  the  convey- 
ance or  incumbrance  of  the  estate  of  the  wife,  or  her  right 
of  dower  in  any  land,  tenement,  or  hereditament,  etc.,  such 
deed,  mortgage,  or  other  instrument  of  writing,  shall  be 
signed  and  sealed,  etc.,  and  the  officer,  etc.,  shall  read,  or 
otherwise  make  known  to  her  (the  wife),  the  contents  of 
such  deed,  mortgage,  or  other  instrument  of  writing;"  etc. 

The  words  of  the  present  statute  would  seem  to  be  some- 
what more  comprehensive  than  those  of  the  former  law, 
the  word  ^incumbrance"  being  substituted  for  the  words 
'^pass"  and  ^^  dispose  of,"  though  I  am  by  no  means  sure 
that  the  piy^er  to  "  dispose  of"  does  not  necessarily  include 
the  power  to  "  incumber."  These  provisions  of  law  were 
not  intended  to  enable  married  women  to  make  contracts 
which  should  bind  themselves  personally,  and  to  be  enforced 
by  action,  but  to  enable  them  simply  to  convey,  or  incumber, 
their  interest  in  lands,  by  contract  executed,  requiring  no 
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future  act  to  give  it  effect  If  they  were  intended  to  be 
.Enforced  by  action,  a  right  of  action  would  have  been  ex- 
pressly given.  The  deeds,  or  other  instruments,  for  the 
conveyance  or  incumbrance  of  lands,  must  be  such  as  to 
create  legal,  not  equitable,  rights — ^rights  which  a  court  of 
law  must  uphold  and  enforce.  And  our  reports  abound  in 
cases  where  it  has  been  held,  that  an  instrument,  inopera- 
tive as  a  deed  at  law,  will  be  rendered  effectual  in  equity 
as  an  agreement  to  convey.  If,  then,  as  is  claimed  by  the 
plaintiff's  counsel,  a  written  agreement  to  convey,  executed 
by  husband  and  wife,  with  all  the  formalities  required  by 
the  statute,  must  be  regarded  as  an  incumbrance  of  the 
wife's  estate,  within  the  meaning  of  the  law,  then  the  agree- 
ment must  create  legal,  as  well  as  equitable,  rights,  and  the 
contract  must  be  such  as  a  court  of  law,  under  our  former 
system  of  practice,  could  enforce.  The  remedies,  likewise, 
afforded  to  the  parties  respectively,  should  be  mutual.  If  a 
good  contract  at  law,  husband  and  wife  could  sue  for  a 
breach,  and  recover  damages. .  But  the  purchasers  can  not 
sue  the  husband  and  wife  jointly,  and  recover  damages,  and 
a  case  can  not  be  found,  of  such  a  recovery,  except  upon 
their  covenants  in  a  fine,  of  which  a  strong  instance  may  be 
seen  in  2  Saund.  180,  Wotton  v.  Jffde,  There  is  no  reported 
case  of  an  attempt,  in  Ohio,  to  recover,  at  law,  against  the 
wife,  for  the  breach  of  such  a  contract.  The  only  case 
where  the  question  seems  to  be  considered  at  all,  is  8  Ohio, 
222,  HilTs  Lessee  v.  West.  In  that  case,  a  married  woman 
had  executed  a  deed,  in  fee  simple,  with  covenants  of  war- 
ranty. It  was  held  that  an  after-acquired  interest  passed 
by  tha  covenants,  upon  the  principle  of  estoppel,  although 
it  was  said  she  could  not  be  subjected  to  an  action  for  dam- 
ages upon  the  covenants,  ^^  full  effect  being  given  to  the 
statute  by  holding  that  a  deed,  executed  in  conformity  with 
it,  operated  to  convey  the  estate  contemplated.'*  In  New 
York,  16  Johns.  488,  Wkitbeck  v.  Cook  and  Wifej  it  has  been 
held  that  an  action  of  covenant  does  not  lie  against  a  mar- 
ried woman,  to  enforce  her  covenants  in  a  deed  of  convey- 
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anoe,  upon  the  groand  that  the  statute  authorizing  married 
women  to  convey  an  interest  in  land  did  not  empower  them 
to  enter  into  collateral  covenants.  And  in  the  subsequent 
ease,  17  Johns.  167,  Jackson  v.  VanderheydeUj  it  was  held 
that  such  covenants  did  not  operate,  even  by  way  of  estoppel, 
because  not  personally  binding  on  her.  In  Massachusetts, 
it  has  been  held  that  an  action  will  not  lie  against  a  married 
woman  upon  her  covenant  or  warranty ;  7  Mass.  291,  Cot" 
cord  V.  Swan;  Ibid,  21,  FowUv  v.  Shearer;  although  such 
covenants  are  said  to  operate  by  way  of  estoppel,  upon  the 
ground  of  immemorial  usage. — Ibid. 

In  Virginia,  it  has  been  held  that  a  statute  which  enacted 
*^  that  all  deeds,  etc.  by  husband  and  wife,  etc  shall  be  good 
and  eftectual  to  convey  the  estate,  etc.,  as  if  the  same  had 
been  done  by  fine  and  recovery,"  adopted  all  the  inci- 
dents of  a  conveyance  by  fine,  among  which  were  the  lia- 
bility of  the  wife  upon  her  covenants  at  law  and  in  equity ; 
and  accordingly,  specific  performance  of  a  covenant  for 
further  assurance  was  decreed ;  3  Call.  894,  Nelson  v.  Har^ 
wood.  This  decision  stands  alone  in  the  American  Reports. 
It  is  predicated  upon  the  particular  phraseology  of  the  law; 
and  was  so  uncongenial  to  the  people  of  that  State,  that  a 
statute  was  subsequently  passed,  providing  '^  that  no  cove- 
nant or  warranty  contained  in  any  deed,  executed  by  a/€m6 
eovertj  should  operate  in  any  manner  upon  her,  or  her  heirs, 
other  than  to  convey,  efiectually,  her  interest  in  the  land  at 
the  date  of  such  deed."  Ibid.  894,  note.  This  case  is 
referred  to  by  our  Supreme  Court,  in  HUl  v.  West^  already 
cited,  and  it  is  intimated  that  it  is  not  in  accordance  with 
the  established  rule  in  Ohio. 

It  has  been  already  said  that  the  conveyance,  or  incum- 
brance,, authorized  to  be  made  or  created  by  the  wife,  must 
be  intended  as  a  legal  conveyance,  or  incumbrance,  such  as 
the  law  will  uphold  and  enforce.  And  if  a  court  of  law 
will  not  enforce  it  by  action,  a  court  of  equity  will  not  by 
a  decree  for  a  specific  performance.  This  point  was  decided 
m  10  Ohio,  805,  Carr  v.  WiOums.    That  was  the  case  of  a 
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bill  to  correct  a  mistake  in  a  deed,  exectited  by  husband 
and  wife,  of  the  wife's  property.  The  deed  was  duly  ex- 
ecuted and  acknowledged,  and  contained  the  usual  cove- 
nants of  warranty  on  the  part  of  husband  and  wife,  but 
the  names  of  the  grantors  were  omitted  from  the  granting 
part  of  the  deed.  The  bill  was  filed  to  correct  the  mistake, 
and  have  the  title  quieted.  Relief  was  not  asked  upon  the 
ground  that  there  had  been  a  valid  agreement  to  convey, 
which  should  be  specifically  enforced,  as  it  would  have  been 
had  the  bill  been  exhibited  against  the  husband  alone. 
The  learned  counsel  conceded  that  such  a  bill  could  not  be 
entertained,  saying :  '*  We  do  not  ask  specific  performance 
of  a  contract  to  convey ;  we  only  ask  that  a  clerical  omis- 
sion may  be  supplied,  in  a  case  in  which  all  the  forms  of 
law  for  the  protection  of  the  wife  have  been  complied  with* 
There  is  a  broad  distinction  between  an  executory  and  an 
executed  contract  in  this  respect.  The  wife  can  make  no 
valid  executory  contract,  and  hence  specific  performance 
is  never  decreed  against  her.  But  she  can  make  a  valid 
deed,  and  in  the  present  case  designed  to  do  so ;  and  all  we 
ask  is,  that  the  court  may  make  her  act  valid  by  suppling 
a  clerical  omission" — ^p.  807.  The  same  view  was  taken 
by  defendants'  counsel — ^p.  809.  And  to  these  views  of 
counsel  the  court  fully  respond.  "  A  deed  (say  the  court) 
which  is  intended  to  convey  the  legal  estate,  but  which  is 
BO  imperfectly  executed  as  to  fail  of  effecting  that  object, 
may  be  treated  as  an  agreement  to  convey,  and  enforced 
specifically.  But  can  the  deed  of  a  femt  covertj  thus  ex- 
ecuted, be  regarded  as  an  agreement  to  convey,  the  specific 
performance  of  which  will  be  decreed  against  her,  or  be 
rectified  so  as  to  bind  her  right  ?"  And  the  question  is  an- 
swered, by  saying  that  the  statute  enables  married  women 
only  to  execute  conveyances  perfect  to  convey  title  within 
themselves.  ^^  If,"  say  the  court,  "  a  deed,  the  body  of  which 
was  defective,  was  still  to  be  treated  as  an  agreement  to 
convey,  or  as  an  imperfect  conveyance,  other  provisions  of 
the  statute  would  be  disregarded.    The  acknowledgment 
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and  separate  examination  would  not  be  to  Bucb  an  instru- 
ment as  the  law  contemplates."  The  same  view  was  taken 
by  both  counsel  and  court  in  17  Ohio,  106,  Purcell  v.  GosJwm 
and  wife.  The  court  say,  on  p.  124 :  ^^  No  precedent,  as  it 
is  supposed,  can  be  found  of  a  decree  against  a  fernu  covert  to 
convey  lands,  held  by  descent,  etc.,  upon  the  ground  of  her 
having  agreed  to  convey,  or  her  having  executed  any  defec- 
tive conveyance,  whether  upon  a  full  consideration  paid  or 
not ;  and  the  fraud  of  the  wife  in  the  transaction  would 
make  no  difference.''  Viewing  the  contract,  therefore,  in 
the  present  case,  as  an  agreement  to  convey  merely,  I  do 
not  see  how  it  can  be  specifically  enforced. 

But  is  the  contract  wholly  inoperative,  so  as  that  no  effect 
whatever  can  be  given  to  it?  It  seems  to  me  not.  Be- 
cause full  effect  may  not  be  given  to  it,  so  as  to  enforce  it 
Q>ecifically — ^yet  courts,  both  of  law  and  equity,  may  give 
it  effect  so  far  as  it  necessarily  executes  itself,  and,  like  a 
covenant  of  warranty,  it  may  be  so  far  regarded  as  to  operate 
in  the  nature  of  an  estoppel.  In  the  case  of  HUl  v.  West^ 
already  cited,  the  court,  in  speaking  upon  the  subject  of  such 
Govenftnts,  say  on  p.  226 :  ^^  When  a  married  woman  under- 
takes, in  conjunction  with  her  husband,  to  convey  her  land, 
with  covenants  of  warranty,  it  is  sufficient  to  protect  her 
from  the  payment  of  damages  for  the  breach  of  these  cove- 
nants ;  for  all  other  purposes  they  should  be  held  operative." 
The  covenant,  in  the  present  case,  is  annexed  to  the  grant 
itself,  and  is  inseparably  connected  with  the  conditions  of 
that  grant.  The  lease  is  a  contract,  or  conveyance,  executed 
for  ninety-nine  years,  reserving  rent  to  the  grantors.  The 
rent  is  payable  semi-annually,  at  the  rate  of  $96  per  annum, 
for  the  first  fifteen  years,  and  such  other  sum  during  each 
period  of  fifteen  years  thereafter,  as  shall  amount  to  six  per 
cent,  upon  the  value  of  the  property ;  provided,  and  it  is 
stipulated,  that  said  rent  shall  not  be  called  for,  if  the  lessee 
shall  make  the  purchase  for  the  stipulated  price — ^that  is, 
should  pay  at  the  rate  of  twenty-five  dollars  per  front  foot 
for  said  premises,  at  any  time  within  ten  years  from  the 
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date  of  said  lease,  in  which  event  the  leasees  agree  to  make 
a  deed  in  fee  simple  for  said  premises.  Now,  the  effect  of 
this  stipulation  is  as  though  an  annual  reservation  of  rent 
had  been  made,  to  be  relaxed,  or  compounded,  on  payment 
of  a  certain  sum  in  gross  within  a  specified  time.  Pay- 
ment,  or  tender,  within  the  time,  puts  an  end  to  the  obliga- 
tion to  pay  periodically,  and  there  can  be  no  recovery  of 
the  rent  periodically,  according  to  the  very  terms  of  the 
grant  Bo,  neither  can  the  lessors  recover,  or  demand,  the 
sum  in  gross,  without  fulfilling  on  their  parts  the  terms  of 
the  contract,  by  executing  a  deed  conveying  the  premises 
in  fee  simple.  Until  they  do  so,  there  is  no  obligation  on 
the  part  of  the  grantees  to  pay  rent ;  and  the  grant,  being 
executed,  must  stand  as  one  i/tithout  condition. 

Upon  payment  of  the  money  into  court,  tiie  defendants 
will  be  enjoined  from  setting  up  any  title  to  the  premises^ 
during  the  pendency  of  the  lease,  or  enforcing  payment  of 
rents ;  the  money  to  remain  in  court  until  the  infant  defend- 
ant arrives  at  the  age  of  twenty*one  years. 

Crary  and  wife,  neglecting  to  convey,  will  be  decreed  to 
eonvey  the  undivided  half  of  the  premises ;  French  to  con- 
vey the  other  half,  with  covenants  against  the  heirs  of  Mrs* 
French,  and  David  8.  French  the  one-sixth,  or  the  one- 
third  of  his  half,  and,  by  the  election  of  his  guardian,  the 
other  interest;  and  the  money  to  be  paid  for  this  interest  to 
be  invested,  under  the  direction  of  a  master,  for  the  benefit 
of  Lewis  French  for  life,  with  remainder  to  his  son. 


KooTS  k  Cob  v.  Thb  Cinoinkati  iNstntANOx  Co. — Babob  r. 
Thb  Washinqton  Insurancb  Compakt. 

1.  In  every  case  of  double  insurance,  the  risk  muBt  be  on  the  same  prop* 
erty ;  the  liability  also  must  be  precisely  the  same.  The  insured  may 
take  policies  upon  different  parts  of  the  same  building,  or  of  the  mer- 
4)]Landt8e  within  the  baildingi  ^  upon  different  interest!  in  both. 
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2.  Parol  lettimony  is  admiBsible  to  evtabliBh  the  identity  and  extent  of 
property  covered  by  a  policy  of  insurance. 


Spboial  Tskm. — ^Plaintiffis  brought  their  several  actions 
upon  policies  of  insurance  issued  respectively  by  the  Cin- 
cinnati and  the  Washington  Insurance  Companies.  The 
policy  of  the  Cincinnati  Insurance  Company  was  to  John 
McLaughlin  for  |5500  for  two  months,  from  April  5, 1855, 
upon  property  described  therein,  as  follows,  viz:  "Pork 
sides  contained  in  McGill  k  Lane's  brick  pork-house,  situ- 
ated on  the  north-west  comer  of  Race  and  Canal  streets," 
**with  the  privilege  of  smoking  and  insuring  ( else- 
where.   Loss,  if  any,  payable  to  Roots  &  Coe.'' 

The  policy  of  the  Washington  Insurance  Company  was 
to  John  McLaughlin,  for  |4500  for  two  months,  from  April 
6, 1855,  upon  the  property  described  therein,  as  follows,  vizs 
^Bulk  sides  contained  in  McGill  &  Lane's  brick  pork-house, 
rituated   on  the   north-west  comer  of  Canal    and  Race 

* 

streets,"  "  with  the  privilege  of  smoking  and  of  other  in- 
surance for  15500  on  same,  elsewhere;  and  in  case  of  loss, 
payable  to  Roots  &  Coe." 

A  loss  happened  by  fire  on  April  17, 1865. 

And  the  defense  made  was,  that  at  the  time  of  the  loss, 
the  said  John  McLaughlin  was  insured  by  the  Firemen's 
Insurance  Company  against  loss  in  the  said  property,  to  the 
amount  of  |5000  in  addition  to  the  amount  insured  by  the 
defendants. 

And  on  the  hearing  of  the  causes  it  was  shown  that  the 
Firemen's  Insurance  Company  issued  their  policy  to  McGill 
ft  Lane,  for  five  thousand  dollars,  for  six  months,  from  No- 
vember 9, 1854,  ^^  on  bulk  meat,  hams,  lard,  and  mess  pork 
contained  in  brick  building  and  shed  adjoining  on  the  north, 
situated  on  the  north-west  comer  of  Race  and  Canal  streets, 
and  occupied  by  the  assured,"  <<  being  the  property  of  Jabea 
B.  Risk,  of  Scott  county,  Ky.,  with  privilege  of  smoking 
and  rendmng,  and  insuring  |8000  elsewhere.  Lose,  if  any, 
payable  to  McGill  ft  Lane."     And  under  date  of  March  81, 
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1855,  there  was  the  following  IndorBement  written  bdow, 
viz:  ^^The  above  risk  is,  by  consent,  transferred  to  sides 
and  shoulders  belonging  to  John  McLaughlin,  in  the  above 
described  premises,  March  31, '1855" — and  thereupon  the 
defendants  claimed  that  by  the  terms  of  this  latter  policy  it 
covered  the  property  described  in  their  policies. 

Bates  ^  Scarborough^  for  plaintiflBs. 

Coflin  ^  MUehdly  for  Cincinnati  Insurance  Co« 
Walker^  KeUer  ^  ForcCy  for  Washington  Insurance  Co. 

Storer,  J.  The  only  question  that  requires  the  applica- 
tion of  any  legal  principle  is  this :  Did  the  policy  issued 
by  the  Firemen's  Insurance  Company  cover  the  property 
proved  to  have  been  destroyed,  and  which  it  is  admitted, 
was  insured  by  the  Washington  and  Cincinnati  offices ;  in 
other  words,  was  there  a  double  insurance  upon  the  prop- 
erty  covered  by  the  last  two  policies. 

First.  The  policy  issued  by  the  Firemen's  Company,  is 
prior  in  point  of  time ;  when  it  issued,  the  property  insured 
by  the  last  two  policies  was  not  in  existence,  so  far  as  the 
ownership  or  interest  of  the  insured  are  concerned. 

Secondly.  It  includes,  not  only  property  in  the  main 
buildings,  but  also  in  an  adjoining  shed. 

Thirdly.  The  parol  evidence  in  the  case  clearly  estab* 
lishes  it  was  not  the  same,  nor  intended  to  be. 

But  it  is  said  such  evidence  can  not  be  permitted  to  ex- 
plain the  terms  of  the  policy.  We  think,  however,  it  is 
proper  to  establish  the  identity  of  the  property  insured ;  it 
certainly  creates  no  new  obligation  nor  affects  the  contract  $ 
it  only  ascertains  what  the  contract  really  was ;  it  is  there- 
fore but  the  application  of  the  ordinary  principle  of  law 
that  permits  the  location  of  premises,  the  quality  of  mer- 
chandise, and  the  representations  made  by  either  party  at 
the  time  the  contract  was  made,  to  be  proved  by  testimony, 
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dehors  the  written  agreetnent.  A  contrary  construction 
would,  in  every  case,  make  the  description  in  the  policy 
conclneAve,  and  though,  in  fact,  the  property  covered  was 
distinct  from,  and  entirely  independent  of,  that  included  in 
other  risks,  still  the  prima  facie  designation  of  the  subject, 
by  the  same  terms,  must  estop  the  insured  from  all  expla- 
nation, and  in  case  of  loss,  the  subsequent  insurer  might 
claim  that  a  prior  risk  existed  upon  the  same  subject,  of 
which  they  were  not  notified,  and  that  they  are  therefore 
discharged  from  liability,  while  the  face  of  the  policy  itself 
would  be  conclusive  of  the  fact ;  such  can  not  be  the  law. 
The'  principle  thus  recognized  is  held  in  6  8.  &  R.  478,  Peters 
V.  Bel.  Ins.  Co.;  12  Mass.  214,  Perkins  v.  N.  E.  Mar.  Ins.  Co.; 
6  Shepley,  155;  5  Hill,  298;  2  Watts  k  Sergt.  506,  Stacey  v. 
FrankUn  Ins.  Co.  In  every  case  of  double  insurance,  the 
risks  must  be  on  the  same  property,  the  liability,  also,  must 
be  precisely  the  same.  The  insured  may  take  policies  upon 
different  parts  of  the  same  building,  or  of  the  merchandise 
within  the  building,  or  upon  different  interests  in  both.  5 
Ohio,  467,  Harries  v.  Ohio  Ins.  Co.;  1  Burrows,  489,  Ghdin 
V.  London  Ass.  Co. 

In  the  present  case,  we  hold,  though  the  policies  issued 
by  the  defendants  did  not  cover  the  property  insured  by  the 
Firemen's  Insurance  Company ;  that  the  Firemen's  Insu- 
rance Company,  in  case  of  loss,  has  no  right  for  contribution 
against  the  Cincinnati  and  Washington  offices ;  and  these 
companies,  of  consequence,  have  no  right  to  compel  the 
Firemen's  Insurance  Company  to  pay  any  portion  of  the 
loss  for  which  these  actions  are  brought.  The  whole 
amount  of  the  loss  sustained  by  the  plaintiffia  must  be  ap- 
portioned, then,  between  the  defendants,  according  to  the 
amounts  taken  by  each« 
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Abraham  Lyons  v.  Chakles  DonqsS)  bt  al. 

1.  Where  the  real  debtor  is  sued,  and  serred  with  process,  with  a  wrong 
description  of  his  christian  name,  the  court  thereby  acquires  no  jurisdio* 
tion  over  him. 

2.  A  motion  to  require  the  sheriff  to  make  a  new  return,  or  amend  hit 
former  return,  so  as  to  show  the  real  name  of  the  party  served,  will  not 
be  entertained. 

Bpboial  Tbbm.-^Oii  motion  of  plaintiff  to  permit  the 
sheriff  to  amend  his  return,  bo  as  to  show  the  real  name  of 
party  served  with  proceaB  of  smBmons,  hj  Bubstitating  the 
real  name  of  the  defendant,  Christopher  Schnmm,  for  that 
of  Charles  Schumm. 

The  petition  was  filed  by  plaintiff  against  Charles  Donges, 
Charles  Schumm,  and  Bolomon  Klein,  and  summons  was 
accordingly  issued,  and  returned  by  the  sheriff,  ^^  served 
Charles  Schumm  by  copy  personally,  and  not  found  as  to 
Charles  Donges  and  Solomon  Elein." 

Joseph  Abraham^  for  plaintiff. 

Stallo  ^  Leake,  for  defendants. 

Storbr,  J.  Motion  to  permit  the  sheriff  to  amend  his 
return,  by  changing  the  name  of  the  defendant,  Schumm^ 
from  Charles  to  Christopher. 

The  plaintiff  shows  by  his  affidavit,  that  the  process  was 
served  upon  Christopher ;  that  he  pointed  him  out  to  th« 
sheriff,  and  did  not  knoy  his  real  name  at  the  time. 

We  do  not  think  it  would  be  safe  to  require  the  sheriff 
to  make  any  new  return,  or  amend  his  former  return.  He 
may  do  so  if  he  is  satisfied  that  the  facts  will  wairant  hiniy 
but  we  leave  the  responsibility  with  him. 

Before  the  code,  when  a  defendant  was  sued  by  a  wrong 
christian  name,  he  might  be  declared  against  by  his  true 
naqie ;  but  as  the  petition,  which  is  the  substitute  for  the 
declaration,  must  be  filed  before  the  summons  issues,  the 
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former  rule  does  not  apply.  It  is  in  the  power  of  the  conrt, 
nevertheless,  to  allow  any  amendment  of  the  petition  for 
all  practical  purposes — ^it  then  becomes  a  new  petition,  and 
service  should  be  made  upon  the  parties.  Section  641  of 
the  code  provides  for  the  case  of  an  unknown  defendant, 
and  prescribes  the  mode  of  procedure  securing  to  the  party 
seeking  redress  his  appropriate  remedy. 

This  action  is  not  thus  brought,  and  the  plaintiff  can  not, 
therefore,  ask  our  aid,  as  he  might  well  do,  if  his  petition 
bad  been  framed  to  meet  the  real  difficulty  in  the  case. 

Motion  overruled. 

Thereupon,  the  sheriff  made  an  amended  return  as  fol- 
lows :  ^^  Served  Christopher  Schumm,  sued  by  the  name  of 
Charles  Schumm,  with  a  copy  of  this  smnmons,  and  not 
found  as  to  the  other  defendants  within  named."  On  a 
further  writ,  issued  to  Butler  county,  the  defendants, 
Donges  and  Elein,  were  returned  "  served." 

Thereupon,  the  following  entry  was  made :  ^^  And  now 
the  sheriff  having  amended  his  return  in  this  cause,  and  it 
appearing  that  Christopher  Schumm,  Charles  Donges,  and 
Solomon  Klein,  have  been  duly  served  with  process  herein, 
the  plaintiff  has  leave  to  file  hb  petition  against  said  de- 
fendants." Accordingly,  on  the  same  day,  the  plaintiff 
filed  an  amended  petition  against  Christopher  Schumm, 
et  al. 

Shortiy  thereafter  a  further  entry  was  made,  setting  aside 
this  last  entry,  and  instead  thereof  the  following  entry  was 
ordered  to  be  made:  "It  having  been  suggested  to  the 
court  that  the  sheriff  has  amended  his  return,  plaintiff*  has 
leave  to  amend  his  petition  in  the  above  cause,  subject  to 
all  legal  exceptions  to  the  return  of  the  sheriff'  and  the 
amendment  thereof." 

Afterward,  on  trial  of  the  cause,  a  verdict  was  rendered 
for  the  defendants,  followed  by  a  judgment  on  the  verdict 
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1.  The  lien  apon  property,  acquired  by  a  levy  of  an  execution,  does  not 
depend  upon  the  continued  poMession,  by  the  officer,  of  the  property 
once  legally  seized;  it  may  be  loet,  as  in  other  cases  of  legal  rights,  or 
titles,  by  such  acts,  or  conduct,  on  the  part  of  those  by  whom  it  is  held, 
as  makes  it  iniquitous,  or  unjust,  and  actually,  or,  at  least,  in  the  nature 
of  a  ft'aud,  to  allow  it  to  be  enforced. 

S.  The  surrender  of  a  doubtAil  right  is  a  good  consideration ;  and  a  settle- 
ment made,  on  the  faSth  of  it,  there  being  no  fVaud,  will  not  be  dis- 
turbed, especially  when  the  parties  can  not  be  restored  to  their  original 
situation. 

Special  Term. — ^It  appears  that  Moore  and  Rogers  pur- 
chased a  leasehold  estate,  and  certain  fixtures,  constituting  a 
planing  mill,  of  one  Hamline.  Powell  at  the  time  had  judg- 
ments against  Hamline.  On  these  judgments  executions  had 
been  issued,  which  were  levied  on  the  leasehold  and  fixtures. 
The  officer,  after  the  levy,  appears  to  have  kept  actual  pos- 
session of  the  premises  for  only  a  short  time.  He  returned 
the  executions  ^^  not  sold  for  want  of  time.''  At  the  time  of 
the  purchase  by  Moore  and  Rogers,  Hamline  was  in  the  pos- 
session of  the  premises ;  and  Moore  and  Rogers  appear  to 
have  had  no  knowledge  of  the  judgments  of  Powell,  or  the 
proceedings  to  enforce  them. 

Subsequently,  and  after  Moore  and  Rogers  had  sold  the 
premises  to  third  persons,  a  venditioni  exponas  is  issued,  and 
a  sale  advertised  under  the  levy  upon  the  executions  on  the 
judgments  of  Powell. 

Under  these  circumstances,  Powell  claiming  a  lien  and  a 
right  to  satisfy  his  judgments  by  a  sale  of  the  property,  and 
asserting  that  he  had  a  good  and  valid  lien,  an  agreement 
is  made,  by  which  he  stays  any  further  proceedings — assigns 
his  judgments  to  Moore  and  Rogers,  receiving  in  satisfac- 
tion, and  as  a  settlement  of  the  matter,  their  notes,  at  four, 
six,  and  nine  months,  for  the  amount  of  his  judgments, 
with  ten  per  cent,  interest. 

The  present  action  is  brought  to  set  aside  the  settlement 
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aaeotB  aaedgned* 

W.  B.  Frobaseo^  BaU  j*  Skirmerj  and  i8i»tt^  f'  Loiwe^  far 
plaintiflk 

Fox  ^  French^  for  defendant 

Oholson,  J.  Where  an  officer  has  an  execution  againrt 
personal  j^roperty,  and  after  having  made  an  effectoal  seizuiei 
or  levy,  for  any  reaaon,  oeasee  to  retain  the  actual  and  con- 
tinuous poaseadon,  what  effect  has  this  on  the  plaintiff's 
ri^tSy  or  on  the  lien  of  the  execution?  I  have  been  referred 
on  this  point  to  no  direct  a<^udication  by  the  Supreme  Court 
of  the  State.  It  can  scarcely  be  claimed  that  the  continu- 
ance of  the  lien  of  an  execution  depends  on  the  continuance 
of  what  would  be  considered  an  actual  possession,  lopking  to 
Ihe  nature  and  character  of  the  properly. 

Upon  principle  it  would  appear  that  an  officer,  by  the  levy 
of  an  execution,  acquired  a  right  of  property  only  to  be  lost 
by  such  acts  as  would  take  away  like  rights  of  property  in. 
other  cases.  This  right  of  the  officer,  too,  is  essentially  a  legal 
right  He  seizes  the  property  under  the  authority  of  law. 
The  law  provides  that,  £pom  the  time  of  such  seizure,  the 
property  shall  be  bound. 

Ko w,  as  to  legal  rights  in  pereonal  property,  the  rules  of  law 
are  weU  settled.  One  of  these  is^  that  no  man  can  confer 
upon  another  a  greater  right  than  he  himself  has.  A  pur- 
chaser must  look  to  tlie  title  he  acquires.  If  there  be  a  better 
legal  title  or  right  to  the  prc^perty,  as  to  that  he  buys  at  his 
periL  Whether  he  have  notice  of  it  or  not,  makes  no  dif» 
fisrence. 

The  mere  fSsK^t  that  a  man  has  the  actual  poasessbn  of 
property,  gives  him  no  right  to  dispose  of  it  so  as  to  affect 
the  legal  righte  or  titie  of  another  peraon.  It  is  a  well-known 
principle  that  a  purchaser  in  good  fiuth,  without  notice,  can 
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only  be  protected  against  equitable  claims  or  interests.  There 
are  exceptions  to  this  rule  growing  out  of  the  peculiar  na- 
ture of  some  species  of  property,  as  coin  and  negotiable 
securities.  There  are  other  exceptions  growing  out  of  the 
conduct  of  the  party  setting  up  a  legal  right  or  title.  And 
if  there  be  any  such  exception  in  the  present  case,  it  must, 
I  think,  be  founded  in  the  conduct  of  the  defendant,  or  the 
officer  holding  his  executions,  and  not  on  any  inherent  in- 
validity in  the  legal  right.  I  do  not  think  that  it  can  be 
claimed,  with  any  plausibility,  that  the  legal  right,  or  lien 
under  an  execution,  depends  on  the  continuing  in  the  actual 
possession  of  the  property  once  legally  seized.  All  that  can 
be  properly  claimed  would  be  that  this  legal  right,  or  lien, 
may  be  lost,  as  in  other  cases  of  legal  rights  or  titles,  by 
such  acts  or  conduct  on  the  part  of  those  by  whom  it  was 
held,  as  makes  it  iniquitous  or  unjust,  and  actually,  or  at 
least  in  the  nature  of  a  fraud,  to  allow  it  to  be  enforced. 
4  Harrison,  N.  J.  166;  1  Spencer,  66,  60,  Brewster  v.  Vail. 

What  acts  or  conduct  on  the  part  of  a  plaintiff  in  execu- 
tion, or  of  the  officer  acting  for  him,  will  amount  to  a  waiver 
or  abandonment  of  the  lien,  or  make  its  enforcement  against 
a  subsequent  creditor  or  purchaser  contrary  to  equity, 
would  of  course  depend,  in  a  great  measure,  on  the  nature 
and  circumstances  of  the  particular  case. 

In  the  manner  in  which  the  present  case  has  been  sub- 
mitted, I  am,  in  effect,  called  upon  by  the  counsel  for  the 
plaintifb,  to  decide  whether  the  conduct  of  the  defendant 
and  the  officer  holding  the  executions  on  his  judgments, 
operated  as  a  waiver  or  abandonment  of  his  legal  right. 
The  defendant  claimed  and  asserted  to  the  plaintiffs  that  he 
had  a  good  lien  on  the  property  in  which  they  were  interested. 
This,  the  plaintiff,  by  their  agreement,  admit  It  is  the 
very  matter,  I  think,  settled  between  the  parties ;  and  it  was 
settled  because  it  seriously  affected  the  property  in  which 
the  plaintifis  were  interested,  not  because  they  desired  to 
procure,  by  purchase,  judgments  against  Hamline.  The 
assignment  of  those  judgments  I  consider  a  mere  incident, 
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and  not  the  matter  really  in  the  contemplation  of  the  par- 
ties to  the  agreement. 

Would  it  be  right  that  I  ahould  now  take  up  and  decide 
this  matter,  so  settied  by  the  parties,  as  if  it  were  an  orig- 
inal question  ?  Suppose  I  should  think  that  the  lien  of  the 
defendant  had  been  lost  at  the  time  of  the  agreement ;  yet, 
if  it  presented  even  a  fair  and  proper  matter  of  dispute,  it 
certainly  can  not  be  justly  or  properly  opened,  after  it  has 
been  settled  by  the  parties,  and  more  especially,  after  the 
position  of  things  has  been  so  essentially  changed  that  they 
can  not  be  placed  in  the  dtuation  in  which  they  were  at 
the  time  of  the  settlement. 

Then  the  officer  had  again  taken  the  possession  or  control 
of  the  property.  It  was  advertised  for  sale.  The  rights  of 
third  persons,  not  parties  to  the  settlement,  nor  to  this  action, 
had  intervened.  The  levy  is  discharged — ^proceedings  are 
stayed.  How  is  it  possible,  under  such  circumstances,  to 
place  the  defendant,  as  to  his  legal  rights,  in  the  position  he 
stood  at  the  time  of  the  settiement.  The  plaintiff,  by  that 
settlement,  have  effectually  quieted  a  claim  on  the  property^ 
the  title  to  which  they  were  bound  to  protect.  They  now  ask 
to  have  the  question  decided,  as  if  they  had  received  no 
benefit  from  the  agreement;  and  the  defendant  would  be,  in 
no  respect,  prejudiced  by  setting  it  aside.  Who  can  say,  if 
the  settlement  had  not  taken  place,  the  defendant  would 
not  have  made,  by  a  sale  of  the  property  on  which  he  claimed 
a  lien,  the  amount  of  his  judgment? 

If  these  views  be  correct,  they  present  a  strong  objection 
to  any  relief  in  a  case  where  no  intentional  fraud  is  claimed. 
Bat,  independently  of  this  objection,  I  am,  by  no  means 
satisfied  that  the  plaintiffi  were  in  a  position,  even  at  the 
time  of  the  agreement,  to  complain  of  the  conduct  of  the 
defendant  in  not  enforcing  earlier  the  lien  of  his  executions. 
This  part  of  the  case,  of  course  depends  on  the  nature  of 
the  agreement  between  the  plaintifis  and  Hamline,  their 
notice  of  the  defendant's  claim,  and  the  subsequent  trans- 
actions. 
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There  ifi  another  view  of  the  case  which  operates  on  1117 
mind  to  refuse  the  relief.  I  can  not  find,  from  the  evidence, 
that  the  declarations  of  the  defendant  wei*e  so  made,  or 
were  of  that  nature  that  the  plaintiffii  can  claim  that  it  was 
in  the  faith  of  their  correctness,  either  in  finct  or  in  law,  that 
the  bargain  was  made.  The  claim  of  the  defendant  was 
not  a  matter  new  to  the  parties.  It  was  known  to  the 
plaintifib  long  before,  that  he  claimed  a  lien  on  the  property. 
That  they  had  full  time,  and  that  it  was  their  interest  to 
examine  into  the  matter,  can  not  be  doubted.  If  the  lien, 
to  say  the  least,  once  legally  existed,  the  facts  showing  its 
abandonment  or  loss,  if  any  such  existed,  were  ki^own  as 
well  to  the  plaintifis  as  to  the  defendant. 

On  the  whole,  neither  on  the  ground  of  mistake,  mis* 
reparesentation,  or  inadequacy  of  price,  do  I  think  the  plain- 
tiff entitled  to  relief,  and  their  petition  must  be  dismii 
and  a  judgment  entered  for  the  defendant 
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The  mere  j»rofftiM,  by  the  maker  of  a  negotiable  note,  made  to  the  holder  at 
the  time  of  maturity,  that  he  would  pay  the  unpaid  balance  of  such 
Bote  in  three  farther  payments,  at  two,  three,  and  four  months,  with  in- 
terest at  ten  per  cent,  per  annum,  is  not,  of  itself,  suiBciait  to  release  a 
surety  indorser;  some  binding  agreement  for  an  extension  of  time  to  th^ 
maker,  must  be  shown  before  the  surety  can  be  released. 

Spboal  Tbbm. — ^Action  on  a  promissory  note,  made  by 
C.  G«  Wayne  to  the  order  of  Horsley  &  Ehlen,  by  them 
indorsed  to  Amasa  Higbee,  and  by  him  indorsed  to  the 
plaintiff.  Horsley,  Ehlen,  and  Higbee  have  filed  their  an- 
swers, alleging  that  the  plaintiff  contracted  with  the  maker^ 
Wayne,  for  an  extension  of  that  note,  and  Wayne  agreed 
to  pay  ten  per  cent,  interest  thereon ;  all  of  which  was  done 
without  the  knowledge  and  consent  of  these  defendants. 

• 

The  fiacts  suffidentiy  appear  in  the  decision. 
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Gholson,  J.  The  defense  relied  on  in  this  case  is,  that  the 
indorsers  were  discharged  by  an  agreement  between  the 
plaintiff  and  the  maker  of  the  note,  for  an  extension  of 
time. 

It  appears  from  the  anthorities,  that  an  agreement  between 
the  holder  of  a  note  and  the  maker,  to  extend  the  time  of 
payment  for  a  definite  period,  and  in  consideration  thereof^ 
to  receive,  at  the  end  of  that  time,  interest  on  the  debt^ 
would  be  a  valid  agreement  on  a  sufficient  consideration, 
and  discharge  the  sureties.  It  would  make  no  difference 
if  the  interest  to  be  paid  was  usurious.  Under  our  law 
the  agreement  would  be  good  to  the  extent  of  the  lega) 
interest. 

'^  It  is  a  valuable  right  to  have  money  placed  at  interest, 
and  it  is  a  valuable  right  to  have  the  privilege,  at  any  time, 
of  getting  rid  of  the  payment  of  interest,  by  discharging 
the  principal.  By  this  contract,  the  right  to  interest  is 
secured  for  a  given  period,  and  the  right  to  pay  off  the 
principal,  and  get  rid  of  paying  the  interest,  is  also  relin- 
quished for  such  period.  Here,  then,  are  all  the  elements 
of  a  binding  contract."    14  Ohio,  848,  851. 

The  principle  upon  which  such  a  contract  is  sustained 
appears  to  be  sufficiently  plain.  But  I  do  not  think,  from  the 
evidence  in  this  case,  it  sufficiently  appears  that  any  such 
contract  was  made  between  the  parties.  The  idea  of  invest- 
ing money  at  interest  for  a  definite  period,  and  of  relin- 
quishing the  right  of  getting  fid  of  the  payment  of  interest, 
was  liever  in  the  contemplation  of  the  parties  in  this  case« 
18  K.  H.  240,  F(yu)ler  v.  Brooks. 

The  maker  of  the  note,  who  is  the  only  witness  on  this, 
point,  speaks  of  what  passed  between  him  and  the  plaintiff, 
as  an  agreement.  He  says  the  agreement  was,  that  the 
plaintiff  ^should  retain  the  note  in  his  possession  and  1 
should  pay  along  the  amounts.    When  the  note  fell  due,  I 
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paid  on  the  same  an  hundred  dollars.  The  agreement, 
then,  with  Tinan,  was,  that  I  was  to  pay  the  balance  in 
three  payments,  at  sixty  days,  at  ninety  days,  and  four 
months." 

In  the  last  part  of  his  deposition,  after  the  cross-examina- 
tion, and  on  a  re-examination,  he  says :  ^^At  the  time  when  I 
made  the  agreement  of  paying  him  the  three  different  pay- 
ments, at  sixty  days,  ninety  days,  and  four  months,  I  agreed 
to  pay  him  interest  at  the  rate  of  ten  per  cent,  per  annum.*' 

From  all  this  it  is  to  be  fairly  gathered  that  a  debtor  who 
could  not  conveniently  pay  the  whole  amount  of  a  debt,  at 
maturity,  was  indulged  as  to  the  mode  and  times  of  pay- 
ment, and  as  inducement  to  that  indulgence,  a  higher  rate 
of  interest  was  promised,  but  not  secured,  as  it  might  prob- 
ably have  been,  by  making  an  agreement  in  writing.  But 
it  is  not  stated  that  the  creditor  bound  himself  by  any 
promise  not  to  sue.  The  agreement  appears  to  have  been 
confined  to  the  debtor.  An  agreement  on  the  part  of  the 
creditor  would  only  be  inferred  from  the  circumstances.  I 
do  not  think  they  are  sufficient  for  that  purpose.  He  may 
have  promised  to  indulge,  but  the  idea  of  entering  into  a 
contract  for  a  consideration,  was  not  in  his  mind,  and  it 
would,  I  think,  be  a  harsh  construction  so  to  understand  his 
conduct. 

It  may  be  said  that  sureties  are  to  be  favored.  But  they 
certainly  are  not  to  be  favored  by  the  sacrifice  of  the  just 
right  of  creditors,  or  by  putting  such  a  construction  on  their 
dealings  with  debtors  as  will  prevent,  by  rendering  hazard- 
ous, any  indulgence.  The  sureties,  in  this  case,  were  only 
known  to  be  such  from  the  character  of  their  contract  as  a 
collateral  undertaking.  They  had  the  right,  indeed,  it  may 
strictly  be  said  to  have  been  their  duty,  to  have  paid  the 
note  at  maturity,  on  its  non-payment  by  the  maker.  That 
the  hQlder  did  not  wish  to  invest  by  a  loan  to  the  maker, 
that  he  was  anxious  to  receive  payment,  that  he  was 
unwilling  to  change  the  security  he  held,  abundantly  ap- 
pears from  the  evidence.     That  the  indorsers  have,  in  fact^ 
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received  any  injury  by  the  delay,  that  they  were  prevented, 
in  fact,  from  taking  up  the  note,  or  that  they  made  any  efibrt 
to  do  so,  is  not  pretended. 

If,  however,  there  was  a  contract  for  any  consideration 
deemed  valuable,  technically,  the  indorsers  are  dischai*ged. 
They  have  a  right  to  stand  on  such  right.  Exacting  this 
strict  right,  I  think  they  should  show  a  promise  on  the  part 
of  the  creditor,  made  intentionally,  on  a  consideration,  to 
^ve  time  for  a  definite  period.  There  is,  certainly,  in  this 
case,  no  such  express  promise,  and,  I  think,  none  can  be 
£urly  inferred  from  the  facts  and  circumstances  proved. 

There  will  be  a  judgment  for  the  plaintiff. 


Bob  bx  Dem.  Village  of  Fulton  v.  John  Mbhrenfieli). 

1.  A  dedication  of  land  to  public  uses  may  be  effected  by  grant,  by  estop- 
pel, or  by  following  the  statutory  form  of  dedication. 

2.  BedicationB  at  common  law,  in  paiSf  operate  by  way  of  estoppel,  and 
not  as  grants. 

3.  The  act  of  1805,  proYiding  for  the  recording  of  town-plats,  contemplated 
the  entire  plat  of  a  town,  and  did  not  apply  to  smaller  subdivisiona. 

4.  The  recording  of  a  plat,  under  the  act  of  March  3,  ▲.  b.  1831,  in  relation 
to  subdivisions,  would  codvey  to  the  p  ublic  no  interest  in  the  streets  of 
a  subdivision,  in  case  the  proprietor  had  failed  or  neglected  to  have  the 
plat  acknowledged ;  but  8u<di  act  of  subdivision  and  recosd,  would,  with 
other  acts  of  the  proprietor,  go  to  prove  a  dedication,  at  common  law. 

6.  There  can  be  no  dedication  to  the  public  without  an  acceptance  by  the 
public,  and  this  may  be  shown  by  the  occupation  and  use  and  other  acts 
on  the  part  of  the  public.  * 

GfiNEaAL  Term, — This  case  arises  on  a  petition  in  error,  to 
reverse  the  judgment  of  Gholson,  J.^  rendered  at  special  term, 
in  favor  of  the  defendant  , 

The  facts  of  the  case  sufficiently  appear  in  the  detision. 

John  8.  NtxoUj  and  Mills  ^  Hoadly^  for  plaintiff  in  eiror. 

Bates  ^  Searboroughf  and  JEgly  ^  Dobmeyer^  for  defendant  in 
error. 
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Storbr,  J.  The  plaintift*  claimB  title  to  certain  roal  property 
within  her  corporate  UmitB^  as  haTing  been  beretofbve  dedi- 
cated to  the  public^  but  now  unlawfully  withheld  fiom  the 
public  use,  bj  the  defendant. 

On  the  29th  April,  18S0,  Bamuel  W.  Daviee,  claiming  to 
own  ten  acres  adjoining  what  was  then  called  the  Eastern 
Liberties^  subdivided  the  tract  into  lots^  and  recorded  the  plat 
thereof. 

,  On  this  plat  certain  streets  and  maricet-places  are  desig- 
nated and  described  by  name— a  portion  of  which  have  anee 
been  occupied  and  enjoyed,  by  the  public,  for  the  purposes 
for  which  they  were  intended.  The  plainti^  who  succeeds 
by  law  to  all  tixe  rights  vested  in  the  town  of  Fulton,  then  a 
corporate  body,  rely  upon  the  plat^  tioius  recorded,  to  recover  a 
portion  of  what  is  claimed  to  have  been  intended  to  be  one  of 
the  streets  in  Davies'  subdivision,  the  eiy  oyment  of  which,  it  is 
alleged,  is  withheld  from  the  public. 

The  act  of  180&,  providing  for  the  recording  of  town  plata^ 
was  in  force  when  the  plat  of  the  subdivision  was  made  and 
recorded,  and  was  the  only  law  upon  the  subject.  It  contem- 
plates the  entire  plat  of  a  town,  and  does  not,  in  termsy  af^ly 
to  subdivisions  of  the  same  territoiy. 

By  the  2d  section,  the  plat,  when  made  and  acknowledged 
before  the  proper  officers,  vested,  whenever  it  was  recorded, 
the  fee  of  the  streets  and  public  grounds  in  the  county  where 
the  town  was  thus  laid  out. 

By  this  statute,  no  title  passed  to  the  plaintiff  or  her  pred- 
ecessor. On  the  8d  of  March,  1881,  the  law  of  1805  was 
repealed ;  and,  by  the  6th  section,  it  is  provided  that  all  i»^ 
prietors  of  lots  or  grounds,  in  any  city  or  town  corporate, 
who  have  subdi^ded,  or  laid  out,  or  who  shall  hereafter  subdi-* 
vide  or  lay  out  the  same  in  lots  for  sale,  shall  cause  accurate 
and  tnie  maps,  or  plats  thereof,  to  be  recorded  in  the  office  of 
the  recorder  of  the  county  in  which  such  town,  or  city,  may  be 
situated,  describing,  with  certainty,  all  grounds  laid  out  or 
granted  tor  streets,  alleys,  ways,  commons  or  other  public  uses, 
which  diall  be  acknowledged  before  an  officer  authorized  to 
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take  and  certify  the  acknowledgment  of  deeds,  who  shall  cer- 
tify the  same  in  the  manner  prescribed  for  the  proof  and  ac- 
knowledgment of  deeds ;  and  sach  map  or  plat,  so  recorded, 
riiall  be  deemed  a  sufSicient  conveyance  to  vest  the  fee,  of  such 
streets,  etc^  in  such  city  or  town  corporate,  ii)  trust  for  the 
nses  expressed  or  intended. 

The  capacity  of  the  plaintiff  to  sne,  is  not  denied,  and  the 
only  question  submitted,  on  the  record,  is  this :  Was  there 
such  a  dedication  of  the  property,  by  Davies,  as  vested  the 
l^;al  titie  in  the  town  of  Fulton,  for  the  public  use  ? 

As  the  recorded  plat  was  not  acknowledged  by  the  propri- 
etor, in  the  mode  required  by  the  statute,  no  legal  estate 
could,  therefore,  vest  in  the  donees.  It  may  well  be  regarded 
as  evidence  of  the  donor^s  intention  to  dedicate,  but  it  did 
not  create  a  perfect  right ;  although,  if  streets  had  been  occu- 
pied in  accordance  with  the  plat,  the  right  of  the  public  could 
not  then  be  disputed*  The  proprietor  would  be  estopped  from 
denying  it 

Such  has  been  the  construction  by  our  Supreme  Court  of 
the  several  clauses  of  the  statute  providing  for  the  recording 
of  town  plats.  In  Wrighf  s  Bep.,  749,  Morris  v.  BawerSj 
Judge  CoUett  held  that  the  plat  must  have  been  both  acknowl* 
edged  and  recorded,  before  the  legal  titie  would  vest ;  and 
the  same  point  is  decided  in  6  Ohio,  804,  Brown  v.  Manning. 
Under  a  similar  statute,  the  Supreme  Court  of  Michigan 
affirm  the  same  rule ;  holding  that  tiie  subsequent  admission  of 
the  donor  of  the  prior  dedication,  even  by  deed,  to  another 
person,  did  not  cure  the  defect  in  the  recorded  plat  2  Doug. 
266,  People  v.  Beaiibien. 

It  is  very  clear,  therefore,  that  the  l^al  titie  in  the  property 
sought  to  be  recovered,  nevor  vested  in  the  plaintiff  by  virtue 
of  the  recorded  plat 

It  18  datmed,  however,  that  the  subsequent  acts  of  Davies, 
and  those  who  claim  under  him,  may  be  referred  to,  in  aid  of 
the  dedicaticm,  and  thus  remove  all  doubts  as  to  the  donor's 
intention.  We  admit  the  propriety  of  such  testimony,  and 
Goold  give  it  fiiU  efiecti  w€ie  the  plaintiff  now  in  possession^ 
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claiming  the  property,,  in  trust,  for  the  public  use,  and  the 
original  proprietor,  or  his  grantees,  suing  for  the  land;  in 
such  a  case,  there  need  be  no  technical  title,  as  the  question 
would  have  been  merely  upon  the  right  to  occupy  under  the 
license.  T^e  pubUc  enjoyment  of  the  easement  need  not  be 
supported  oy  deed,  if  once  begun,  and  is  acquiesced  in  by  the 
owners  of  the  fee ;  for  there  can  be  no  distinction  between  a 
legal  or  an  equitable  claim  to  the  possession  of  the  public, 
provided  the  use  is  consistent  with  the  purposes  of  the  dedi- 
cation. On  this  principle,  the  case  of,  6  Peters,  432,  The  City 
of  Cincinnati  v.  WhiUy  was  decided,  and,  as  we  believe,  upon  the 
broadest  view  of  the  whole  question,  where  the  rights  of  the 
public  were  fully  examined  and  determined. 

The  plaintiff  does  not  pretend  that  she  has  ever  ^basented  to 
the  dedication,  or  been  in  the  enjoyment  of  the  easement 

If  they  had  proved  an  occupation,  with  the  consent  of  Da- 
vies,  and  their  right  had  been  disturbed,  they  would  have 
their  remedy ;  but  the  proposition,  in  the  imperfectly  executed 
plat,  to  dedicate,  never  having  been  accepted  by  those  who 
represented  the  public,  could  not  confer  a  right  until  the 
agreement  was  executed  by  some  unequivocal  act  on  the  part 
of  the  donees. 

We  suppose  there  is  no  obligation  upon  a  municipal  c<»po- 
ration  to  accept  the  grant  of  a  street,  on  the  ofier  of  any  pro- 
prietor to  set  apart  a  portion  of  his  estate  for  that  purpose. 

She  may  withhold  her  assent,  and  no  tide  will  pass. 
Such  a  power  should  always  be  reserved  to  the  public  author- 
ities, else  the  highways  of  a  city  or  town,  instead  of  being 
regularly  laid  out  and  symmetrically  numbered,  may  be  as 
irregular  in  their  form,  widtii,  and  adaptation  to  the  public 
benefit,  as  the  caprice  or  humor  of  the  individual  may 
dictate. 

In  that  case,  the  city  would  cease  to  supervise  and  control 
the  streets  and  avenues;  the  authority  would  be  practically 
withdrawn  from  her  appointed  agents,  and  confided  to  the 
owners  of  lots  within  the  corporate  limits. 

In  the  case  of  Brown  v.  Manning^  already  referred  to. 
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Jadge  Lane,  who  delivered  the  opimon  of  the  court,  lays 
down  the  law  thus :  ^  It  is  now  well  settled,  that  where  lands 
are  dedicated,  hy  the  owners,  to  any  lawful  use,  and  are  used 
for  the  object,  and  in  the  manner  contemplated  by  the  owners 
it  inures  as  a  grant  The  existence  of  a  grantee  is  not  essen. 
tial  to  the  validity  of  such  dedication,  nor  is  any  particular 
form  of  words  necessaiy  to  ^ve  it  effect  If  accepted  and 
used  by  the  public,  in  the  manner  intended,  it  works  an  es- 
toppel HnpaiSj  preclu<ding  the  donor,  and  all  claiming  in 
his  right,  from  asserting  any  ownership  inconsistent  with 
such  use." 

This  is  but  the  affirmance  of  the  general  rule,  adopted  by 
the  Supreme  Court  of  the  United  States,  in  6  Peters,  432, 
and  since  recognized  in  7  Ohio,  Part  2, 185,  Bryant  v.  Mo 
Candkss;  7  Ohio,  Part  1,  217,  Lc  CUre  v.  OaUipoUs;  8 
Ohio,  298,  Cincinnati  v.  First  Presb.  Church ;  9  Howard,  U. 
S.,  10,  Irwin  v.  Dixion;  1  R.  I.  522,  Simmons  v.  Comdl. 

If  we  apply  the  principles  of  these  cases  to  this  action,  we 
find  no  actual  acceptance  or  use  of  the  property  by  the  donees. 
Within  a  veiy  few  years  from  the  time  the  plat  was  recorded, 
it  was  claimed  to  be  private  property,  and  permanently  im- 
proved. It  never  was  open  to  the  public  use,  nor  could  it  have 
been  enjoyed  as  a  thoroughfare  from  the  fact  that  it  was  a 
part  of  a  side  hill,  into  which  the  highway  must  have  been 
dug  at  an  unusual  depth,  and  which  at  the  time  of  the  al* 
leged  dedication,  would  seem  to  forbid  the  practicability  of  its 
present  ei^joyment 

If  the  street  had  been  extended  to  the  point  claimed,  it 
would  have  terminated  upon  the  land  of  another  individual, 
without  leading  into,  or  being  connected  with,  any  outiet  for 
the  public  use ;  and  we  may  well  infer,  it  was  not  the  inten- 
tion of  the  proprietor  to  donate  an  easement,  when  it  could 
not  have  been  reasonably  supposed  it  would  be  of  any  value 
to  the  public. 

This  view  is  further  sustained  by  proof  that  the  street 
claimed  to  have  been  laid  out,  some  fifty  feet  in  width,  could 
not  have  had  any  existence  beyond  the  point  west  of  the 
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Columbia  road ;  as  it  appears  by  the  plat,  that  other  proini** 
etorsy  who  are  named  as  having  donated  a  portion  of  their 
property  for  the  use  of  the  street,  never  executed  their  inten- 
tion, and  the  purpose  must,  therefore,  have  failed. 

In  all  cases  where  a  dedication  is  recorded,  there  must  be 
proof  of  an  intention  to  donate,  by  some  unequivocal  act ;  it 
must  not  be  doubtful  or  conjectural.  8  Adol.  &  Ellis,  99,  Bar-^ 
radough  v.  Johnson ;  11  Mees.  k  Wels.  827,  Poole  v.  Huskinson ; 
6  Watts  &  Serg.,  141,  Oowen  v.  PkH  ErcA.  Co. 

We  might  well  dispose  of  this  case  on  the  ground  that 
there  was  no  proof  of  an  intention  to  dedicate  the  property 
in  controversy;  and  when  we  find  that  the  defendant,  under 
the  eye  of  the  plaintiff,  and  with  her  knowledge  of  his  aseer- 
lion  of  title,  has  purchased  his  lot,  recorded  his  deed,  mA 
erected  valuable  buildings,  with  the  belief,  in  good  faith,  that 
he  held  the  paramount  title,  he  ought  not  now  to  be  disturbed, 
unless  a  very  clear  case  is  made,  and  a  valid  claim  to  the  pos* 
session  established  by  the  plaintifi. 

We  find  no  such  claims  to  exist,  and,  therefore,  affirm  the 
judgment  of  the  court  of  special  term. 

Judgment  afltened, , 


W.  A.  WoBK  k  Son  v.  Samubl  M.  Hauqhton,  bt  au 

1.  In  an  action  for  non-performance  of  contract,  brought  by  A  against  B, 
wherein  a  discovery  is  asked  against  C  and  D,  and  that  a  Judgment,  for 
the  damages  svstained,  may  be  rendered  against  them,  in  case  it  appears 
that  they  were  parties  to  the  oontract,  a  general  demurrer  to  the  petitioB 
wiU  be  sustained  on  behalf  of  C  and  D. 

3.  A  discovery  can  not  be  claimed  in  a  petition  to  enable  the  plaintiff  to 
find  out  the  character  and  extent  of  his  actual  cause  of  action.  The  peti- 
tion must  contain  a  concise  statement  of  facts,  showing,  of  Itself^  a  oause 
of  recovery  agaiast  the  defendants  named. 

Spbcul  Tebm. — ^On  demurrer  to  the  petition. 

The  allegations  of  the  petition  are  sufficiently  stated  in 
the  decision. 
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Woodruff^  HapkhnSf  for  plainti& 

TUderif  Bairden  Sr  CurweUy  for   defendants  Mitcliell   & 
Wanzer.  • 

James  ^  Jackson^  for  defendant  Hanghton, 

Spincbb,  J.  The  petition  sets  forth  that  the  defendant, 
Haughton,  being  a  broker  engaged  in  the  purchase  and 
sale  of  provisions,  in  Cincinnati,  the  plaintifis  gave  him 
instmetions  to  procure  for  them  five  hundred  tierces  of  can* 
vased  smoked  beef,  at  a  price  stipulated,  to  be  delivered  in 
k>t8  of  one  hundred  tierces,  in  the  months  of  May,  June, 
and  July,  and  two  hundred  in  August,  1855 ;  that  Haugh* 
toiiy  by  way  of  r^ly^  wrote  plaintifb  that  he  could  procure 
four  hundred  tierces  of  the  meat  required,  deliverable  in 
k)ts  of  one  hundred  tierces  in  the  months  named;  that 
plaintiiSs  accepted  the  proposition,  and  ordered  than  to  be 
fi)rwarded;  that  Haughton,  shortly  after,  wrote  plaintiA 
that  he  had  closed  a  purchase  fi>r  them,  as  deeired ;  by  which 
it  is  avened  that  Haughton  became  bound  to  furnish  the 
plaintifid  with  meat  in  all  respects  merchantable,  and  of 
good  quality.     Petition  further  avers  that  Haughton  did 
not  inform  plaintiffiiy  at  the  time  of  making  the  contract, 
who  the  parties  were  from  whom  he  purchased.    That  in 
pursuance  thereof,  Haughton  shipped  and  plaintiA  received, 
two  hundred  and  one  tierces  of  meat,  of  an  unmerchantable 
quality,  and  defective  in  weight  and  in  other  particulars, 
and  so  did  not  comply  with  his  contract  in  that  respect. 
That  as  soon  as  plaintifis  ascertained  these  defects,  they 
wrote  to  Haughton,  notifying  him  that  they  should  look  ta 
him  to  make  good  the  damages,  and  should  retain  what 
meat  had  been  received,  under  protest;  that  the  damage 
should  be  made  good,  which  Haughton  promised  and  under* 
took  to  do,  but  neglected;  and  on  the  contrary,  sent  for- 
ward other  meat^  so  defective  in  quality  that  plaintiflh 
absolutely  refused  to  receive  the  same.     Petition  further 
avers  that  the  diffierenoe  in  value  between  good  meat  of  the 
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quality  contracted  for,  and  that  received,  was  some  five 
cents  per  pound,  and  the  whole  damage  sustained  by  them 
some  $2,970. 

Petition  then  avers,  that  Haughton,  when  called  upon  to 
make  good  the  contract^  asserts,  in  defense,  that  he  was 
merely  acting  as  plaintiffi'  agent,  and  that  if  there  was  any 
liability  to  plaintifib,  it  rests  upon  the  other  defendants, 
Mitchell  k  Wanzer,  with  whom  he 'claims  he  made  the  con- 
tract, on  plaintifi'  behalf.  But  plaintiffs  deny  that  Haugh- 
ton  ever  gave,  or  offered  to  give,  them  any  evidence  of  the 
claim  against  Mitchell  &  Wanzer.  The  plaintiffs,  therefore, 
ask,  that  if  there  be  any  contract  existing  between  Mitchell 
&  Wanzer  and  Haughton  as  plaintiffi'  agent,  that  the  same 
may  be  disclosed  by  the  defendants;  and  if  it  shall  have 
been  so  executed  as  to  bind  Mitchell  &  Wanzer  to  the  plain- 
ti£53,  that  they  may  have  the  benefit  of  it;  and  if  it  should 
appear  upon  the  trial,  that  they  are  liable  to  the  plaintiffs 
for  a  breach  of  the  contract,  tibiat  judgment  may  be  ren- 
dered against  them  accordingly. 

Whereupon  the  plaintiffs  ask  judgment  against  the  said 
Haughton,  and  against  the  said  Mitchell  k  Wanzer,  for  said 
sum  of  $2,970,  etc. 

To  this  petition  Mitchell  &  Wanzer  have  demurred  gen- 
erally. 

It  is  perfectly  apparent  that  no  cause  of  action  whatever 
is  stated  in  the  petition  against  Mitchell  &  Wanzer.  It  is 
not  averred  that  the  plaintiffs  made  any  contract  with  them 
which  has  not  been  fulfilled,  nor  that  they  have  committed 
any  breach,  etc.;  but  that  Haughton  told  the  plaintiff  that 
such  a  contract  had  been  made ;  wherefore  a  discoveiy  is  asked 
for,  etc;  and  if  it  should  turn  out  that  a  contract  was  made, 
and  has  been  broken,  that  a  judgment  may  be  rendered 
against  said  Mitchell  ft  Wanzer.  Whereupon  a  joint  judg- 
ment is  asked  against  all  three  of  the  parties.  It  has  been 
80  often  decided,  since  the  adoption  of  the  code,  that  a  dis- 
covery can  not  now  be  asked  for  in  a  petition,  that  it  is 
only  necessary  to  refer  to  it  for  the  purpose  of  settling 
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case  as  to  these  defendants.  There  is  no  propriety  in  any 
aspect  of  the  case,  in  joining  these  defendants  with  Haugh- 
ton,  in  the  same  action.  There  can  not  be  a  joint  recovery 
against  them,  for  it  is  not  pretended  there  is  a  joint  liability. 
The  plaintifib,  if  they  have  any  claim,  must  hold  either 
against  Haughton,  or  against  thid  other  parties,  severally,  not 
against  both.  They  have  made  but  one  contract,  and  are  at 
liberty,  perhaps,  to  select  which  of  the  parties  they  will  pro- 
ceed against.  They  aver,  however,  that  their  contract  was 
made  with  Haughton,  individually,  and  that  they  told  him 
they  should  look  to  him  to  make  it  good,  and  that  he 
promised  to  do  so.  If  now,  after  having  been  informed 
who  the  contracting  parties  were,  they  choose  to  proceed 
against  Haughton,  they  can  not  go  against  the  other  parties 
at  the  same  time. 
The  demurrer  wUl  therefore  be  sustained. 


State  Bank  op  Ohio  v.  Jambs  H.  Olivsr,  et  al. 

1.  An  allegation  in  t  petition  that  the  defendant  debtor  has  «  no  goodi,"  if 
not  Boffident  to  maintain  an  action  under  section  458  of  the  code,  where 
the  creditor  seeks  to  subject,  to  the  payment  of  his  Judgment,  moneys 
owing  to  the  debtor;  the  code  allows  such  action  when  the  judgment 
debtor  has  not  pertonal  or  real  property  sufficient  to  satisfy  the  Judgment. 

2,  It  is  a  ftindamental  rule  of  all  pleading  that  all  ayerments  shall  be  direct 
and  positive:  the  accompanying  affidavit  of  verification  may  be  made  on 
belief;  bat  the  averments  of  the  pleading  should  be  positive  statements 
of  facts. 

Special  Tbbm. — On  general  demurrer  to  the  petition,  on 
behalf  of  Joseph  Oox,  one  of  the  defendants. 

The  allegations  of  the  petition  are  sufficiently  stated  in 
the  decision. 

Taft^  Key  ^  Perry y  for  plamtiffi 

Joseph  Oox,  for  defendant 
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Spbncbb,  J.  The  petition  avera  that  plaintiff  obtained 
judgment  against  Lewis  &  Oliver  for  the  sum  of  (892  and 
costs,  at  February  term  of  this  court,  upon  which  an  ex- 
ecution has  been  issued  and  returned,  ^*  no  goods."  Thft 
the  plaintiff  believes  the  defendant,  Cox,  has  money  of  one 
or  the  other  of  the  defendants  in  his  possession,  which 
ought  to  be  applied  in  payment  of  the  judgment,  and 
which  he  uq}ustly  withholds ;  plainti£^  therefore,  asks  judg- 
ment that  Cox  may  pay  to  plaintiff  the  money,  or  as  much 
as  may  be  necessary  to  satisfy  their  judgment  and  costs. 

To  this  petition  Cox  demurs  generally. 

The  only  warrant  for  such  an  action,  is  section  458  of  the 
code,  whi<^  provides  that  ^^  when  a  judgment  debtor  has 
not  personal  or  real  property  subject  to  levy,  on  execution, 
sufficient  to  satisfy  the  judgment,  any  equitable  interest 
which  he  may  have  in  lands,  etc.,  or  any  money,  etc,  which 
he  may  have  in  the  possession  of  any  person,  etc.,  shall  be 
subject  to  the  payment  of  such  judgment,  by  action." 

To  sustain  such  an  action,  it  must  appear  in  the  petition 
that  the  judgment  debtor  has  no  property,  real  or  per- 
sonal, subject  to  execution.  There  is  no  such  averment  in 
this  petition,  but  simply  an  averment  that,  upon  an  execution 
issued,  a  return  has  been  made  of  *^  no  goods ;"  7u>n  constat^ 
but  there  may  be  lands  subject  to  execution^  and  it  should 
have  been  shown  on  the  execution  and  averred  in  the 
petition  that  there  were  none.  I  suppose,  that,  under  this 
section  of  the  code,  as  under  the  old  law,  an  averment  that 
an  execution  has  been  issued,  and  returned  no  goods,  chat- 
tels, lands,  or  tenements,  or  no  property,  real  or  personal, 
found  whereon  to  levy,  would  be  equivalent  to  an  averment 
that  the  defendant  had  no  property,  real  or  personal,  where- 
on to  levy. 

I  may  take  occasion  to  say,  that  this  petition  contains 
another  defect,  quite  common  in  pleadings  now-a-days,  and 
which  ought  to  be  corrected — ^i.  e.  its  averments,  so  fkr  as  they 
go  to  charge  the  defendant.  Cox,  are  not  positive,  but  made  on 
belief  only.    The  averment  is,  ''that  plaintiff  believes  that 
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Cox  has  money/'  etc  Kow  it  is  a  fundamental  rule  of  plead- 
ing, not  altered  by  the  code,  that  all  averments  shall  be  direct 
and  positive.  If  the  plaintiff  believes  the  fact  to  be  as  stated, 
let  him  aver  it  so  to  be.  His  affidavit  verifying  the  petition 
expresses  only  belief  of  the  truth  of  the  matters  therein 
averred.  So  if  the  plaintiff  may  set  forth  his  belief  for  the 
fact,  the  defendant  may  answer  by  putting  in  his  belief  for 
the  fact,  and,  instead  of  denying,  positively,  that  he  has 
moneys  belonging  to  the  judgment  debtor,  may  say  he  be- 
lieves he  has  not,  etc,  and  a  jury,  or  court,  in  passing 
upon  the  issue  thus  made  up,  would  find  only  the  belief  of 
the  parties. 

Pleadings  must  be  so  drawn  as  to  present  issues  of  fact, 
or  law ;  not  matters  of  belief.  The  demurrer,  for  this,  as 
well  as  upon  the  other  ground,  must  be  sustained. 


O.  W.  "West  k  Co.  v.  M.  Dodsworth,  bt  al. 

1.  The  faeU  neceMftry  to  coiuititate  a  cftose  of  action  should  be  stated  in 
the  body  of  the  petition,  and,  except  in  the  case  of  actions  founded  upon 
written  instruments  for  the  unconditional  payment  of  money  provided 
for  in  section  123  of  the  code,  should  be  concisely  stated,  without  the 
necessity  of  a  reference  to  an  exhibit. 

3.  In  an  action  for  recovery  of  money  upon  an  undertaking  in  error,  where 
the  bond  is  referred  to  in  the  petition  as  *^  filed  herewith  marked  A," 
and  it  becomes  necessary  to  look  beyond  the  petition  to  the  exhibit,  in 
order  to  discover  the  character,  amount,  and  condition  of  the  bond,  the 
pleading  is  not  sustainable  by  any  provision  of  the  code. 

3.  The  nature  and  extent  of  the  obligation  should  be  alleged  in  the  peti- 
tion,  showing  the  fSacts,  amount,  and  foundation  of  plaintiiTs'  claim. 

Spbcial  TbriCw — On  general  demurrer  to  petitaon. 

The  allegations  of  the  petition  are  sufficientiy  stated  in  the 
decbdon. 

B.  2>.  ^  J.  JET.  Sandy  J  for  plaintifik 

J.  21  Crapsej/^  for  defendants. 
11 
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BpBKCBRy  J.  The  petition  avers  that  the  defendants  ex- 
ecuted a  bond,  of  which  a  copy  is  filed  therewith  marked  A, 
and  prayed  to  be  made  part  thereof.  That  after  the  making 
of  said  bond,  the  defendant,  Bennett,  prosecuted  his  petition 
in  error  before  the  district  court  of  Hamilton  county,  and  the 
judgment  of  the  court  below  was  affirmed;  but  notwith* 
standing  such  affirmance,  the  defendants  have  not  paid  to 
plaintifis  tiie  amount  of  said  judgment  and  costs,  aa  by  said 
bond  they  were  bound  to  do.  WherefcH^  i^aintifis  say  the 
condition  of  the  bond  has  been  broken,  and  the  defendants 
ought  to  pay  the  penalty  thereof,  which  said  penalty  of 
$246.46  they  say  is  due  and  unpaid,  and  for  which  they 
demand  judgment  To  Uns  petition  there  is  a  general  de- 
murr^* 

The  undertaking  is  in  these  words : 

*^  State  of  OhiOy  Hamilton  County ^  towU: 

JOSSPH  8.  BSNNBTT, 

against 
Chablbs  West  and    Joseph 
ToBRBNGB,  partners  as  C.  W. 
West  k  Co. 

Whereas,  Joseph  S.  Bennett,  plaintiff  in  error,  has  institu- 
ted proceedings  in  the  district  court,  in  and  for  the  county  of 
Hamilton,  to  reverse  a  judgment,  rendered  by  the  court  of 
common  pleas  of  said  county,  at  its  January  term  of  1855, 
for  the  sum  of  one  hundred  and  twenty  dollars  and  fifty- 
three  cents,  and  seven  dollars  and  eighty-one  cents,  costs  of 
action,  in  favor  of  Charles  W.  West  and  Joseph  Torrenoe^ 
partners  as  C.  W.  West  k  Co.,  defendants  in  error,  against 
the  said  Joseph  &  Bennett 

Now,  therefore,  we,  Joseph  S.  Bennett,  and Dods- 

worth,  of  the  county  of  Hamilton  and  State  of  Ohio,  do 
bind  ourselves  to  the  said  Charles  W.  West  and  Joseph  Tor- 
reuce,  partners  as  C.  W.  West  k  Co.,  defendants  in  error,  in 
the  sum  of  two  hundr^  and  forty-six  dollars  and  forty-eight 
^^ents. 


/ 
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That  if  the  said  judgment  shall  be  affirmed  in  whole,  or  in 
part,  we  will  pay  to  the  said  Charles  W.  West  and  Joseph 
Torrence,  partners  as  0.  W,  West  &  Co.,  defendants  in 
error,  the  whole  or  the  part  of  said  judgment  affirmed,  and 
the  costs  in  the  district  court 
Dated  at  Cincinnati,  this  19th  day  of  May,  a.  b.  1855. 

J.  8.  BENNETT, 
M.  DODSWORTH. 
Subscribed  in  presence  of 

THOMAS  BPOONER, 
Clerk  of  District  Court  of  Hamilton  County,  Ohio. 
By  E.  Pagb,  Deputy. 

Approved  and  filed  this  19th  day  of  May,  A.  n.  1855. 

THOMAS  SPOONEE, 
Clerk  of  District  Court  of  HamUon  County^  Ohio. 
BjlLVjLQiKj  Deputy:' 

The  question  has  often  been  presented  in  this  court  as  to 
the  propriety  of  referring  to  an  exhibit  as  part  of  the  peti* 
tion,  and  relying  upon  its  contents  to  help  out  the  statement 
of  a  cause  of  action.  With  the  single  exception  of  a  class 
of  cases  especially  provided  for  in  section  122  of  the  code 
(L  e.y  of  actions  founded  upon  written  instruments  for  the 
unconditional  payment  of  money),  I  know  of  no  authority 
therein  for  looking  out  of  the  pleading  to  an  exhibit,  or  other 
matter  referred  to,  to  ascertain  the  foundation  of  the  action. 
It  is  certdn  that  such  a  system  of  reference  was  not  allowed 
at  common  law,  and  even  when  a  reference  was  made  to  an 
exhibit  in  chancery,  the  substance  of  it  was  incorporated  in 
the  body  of  the  bilL  Nor  do  I  think  the  code  intended  to 
adopt  a  new  rule  in  this  respect  On  the  contraiy,  it  requires, 
by  section  85,  that  the  petition  shall  contain  ^a  statement  of 
the  facts  constituting  the  cause  of  action,  in  concise  language, 
a  demand  of  the  relief  sought,  and  if  it  be  the  recovery  of 
nioney,  the  amount  claimed."  By  which,  as  I  understand, 
the  facts  must  be  set  forth  in  the  body  of  the  petition,  and 
Bot  by  re^wenoe  to  aaotbor  paper,  orieeonL    Nor  do  I  mean 


> 
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to  encourage  a  practice  of  iBserting  at  length,  in  a  pleading, 
a  voluminous  record,  or  instrument  of  writing,  upon  which  a 
claim  is  founded,  but  the  substance,  only,  or  so  much  thereof 
as  is  relied  on  to  sustain  the  action  or  the  defense.  If,  there- 
fore, I  were  compelled  to  decide  this  demurrer  upon  this  point 
alone,  I  should  certainly  sustsdn  it,  because,  without  referring 
to  the  instrument  accompanying  this  petition,  there  is  no 
promise  set  forth  in  the  petition  which  is  alleged  to  be 
broken. 

If  the  exhibit,  however,  were  embodied  in  the  petition,  it 
would  still  be  demurrable.    It  ends  as  follows : 

^  That  if  the  said  judgment  shall  be  affirmed  in  whole,  or 
in  part,  we  will  pay  to  the  said  Charles  W.  West  and  Joseph 
Torrence,  partners  as  C.  W.  West  &  Co.,  defendants  in  error, 
the  whole  or  the  part  of  said  judgment  affirmed,  and  the 
costs  in  the  district  court" 

Kow,  although  the  petition  avers  that  the  judgment  of  the 
court  below  was  affirmed,  and  that  the  same,  with  costs,  has 
not  been  paid,  it  does  not  set  forth  what  the  amount  of  that 
judgment  is,  not  of  the  costs  on  the  judgment  in  error ;  so 
that  we  can  not  tell  for  what  a  judgment  should  be  rendered 
in  case  of  a  default  The  plaintiff  is  not  entitied  to  the 
penalty  of  his  bond,  but  only  to  the  amount  due  upon  the 
judgment  rendered. 

The  demurrer  will  be  sustained,  and  leave  given  to  amend. 


Administratob,  etc.,  of  John  M.  Miller,  dec'd,  r.  Thomas 

Montague,  et  al. 

1.  Under  the  chancery  act  of  1831,  where,  in  proceedings  to  restrain  the 
defendant  from  alienating  certain  real  property,  the  plaintiff  was  ordered 
to  give  bond,  aceordrng  to  law,  in  the  sum  of  $500,  the  same  is  simply  a 
bond  of  indemnity,  and  nothing  more. 

2.  And  where  the  clerk,  in  such  case,  fills  up  and  accepts  a  bond,  in  the 
usual  form  required  in  restraining  proceeding  at  law,  and  conditioned 
^  to  pay  all  oosts  and  moneys  doe,  or  to  become  due,  from  said  oomplais- 
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ant  in  laid  tuit  or  judgment  at  law,  and  all  moneys  and  coats  whicli  shall 
be  decreed  against  him  in  case  said  injunction  shall  be  dissolved,"  yet  it 
can  only  be  enforced  as  a  bond  of  indemnity. 

SpbciaIi  Term. — On  general  demurrer  to  the  original  and 
amended  petition. 

The  allegations  of  tibie^  original  and  amended  petition  are 
aofficientiy  stated  in  the  decision. 

T.  J.  SlraUy  for  plaintiff! 

Ferguson  f  Long^  for  defendants* 

Spbkcbr,  J.  The  petitition  discloses  that  in  the  year  1845, 
the  defendant,  Montague^  filed  a  bill^in  chancery,  in  the  court 
of  common  pleas,  against  the  plaintiff's  intestate,  in  which 
he  prayed  an  injunction,  restrainingthe  defendants  from  dispos- 
ing of  a  certain  lot  of  land  in  Fulton,  in  said  county ;  that  there- 
upon, an  injunction  was  allowed  by  one  of  the  judges  of  that 
court,  restraining  the  defendants  from  dii^)Offlng  of  said  land, 
until  the  further  order  of  the  court.  Baid  injunction  was 
allowed  upon  condition  that  the  complainant  should  ^ve  bond, 
conditioned  according  to  law,  in  the  sum  of  t(600,  to  abide  the 
further  order  of  the  court  That,  thereupon,  the  complainant, 
Montague,  now  defendant,  in  conjunction  with  his  co-de- 
fendants, Masson  k  Pollock,  executed  a  bond  in  the  sum  of 
$500,  to  the  plaintiffs  intestate,  which,  after  reciting,  the  filing 
of  said  bill  and  the  allowance  of  said  injunction,  is  condi- 
tioned to  become  void,  in  case  the  said  Montague  shall  prose- 
cute said  injunction  to  effect,  and  pay  all  costs  and  moneys 
due,  or  to  become  due,  from  said  complainant,  Montague,  in 
said  suit,  or  judgment  at  law,  and  all  moneys  and  costs  which 
should  be  decreed  against  him,  in  case  said  injunction  should 
be  dissolved,  otherwise  said  bond  to  remain  in  full  force,  etc. 
Petition  avers  that  afterward,  such  proceedings  were  had  in 
said  cause  as  that,  at  the  April  term,  1855,  of  the  district  court, 
a  decree  was  rendered  therein  in  favor  of  the  present  plaintiff", 
as  the  representative  of  said  Mill^ ,  against  said  Montaguci 
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ordering,  among  other  things,  a  dissolution  of  said  injonctiop, 
the  rescission  of  a  certain  contract  in  regard  to  said  lot, 
and  payment  to  the  plaintiff,  of  certain  moneys  and  prop- 
erty received  by  Montague,  on  account  thereof,  which  were 
afterward,  by  further  decree  of  the  court,  found  to  amount 
to  $564.23.  Petition  avers  the  issuing  of  an  execution 
upon  said  decree  and  its  return  unsatisfied,  etc. ;  and  that  the 
same  is  still  wholly  due  and  unpaid,  wherefore  a  judgment  is 
demanded  against  the  defendants  for  the  amount  specified 
in  the  bond,  being  |600. 

To  this  petition  a  general  demurrer  was  filed,  and  on 
hearing  before  Gholson,  J.,  was  sustained,  on  the  ground 
that  the  object  of  the  bond  was  to  procure  the  allowance  of 
the  injunction ;  that  the  clerk  was  required  to  take  it,  oon« 
ditioned  according  to  law,  and  that  it  was  inoperative,  or 
unwarranted,  so  far  as  it  professed  to  bind  the  sureties  to 
the  payment  of  the  amount  of  any  decree  that  might  h% 
rendered  in  favor  of  the  defendant  (plaintiff's  intestate),  but 
it  should  have  been  conditioned  to  indemnify  the  defendant 
against  any  harm  that  might  be  sustained  by  him  by  reason  of 
the  injunction,  or  for  the  payment  of  any  judgment  or  decree 
rendered  in  his  favor  in  respect  thereof.  This  decision 
seems  to  me  to  have  been  properly  made.  The  only  cases 
in  which  the  law  itself  expressly  points  out  the  condition  of 
the  bond,  is  where  the  application  is  made  to  restrain  pro- 
ceedings at  law.  Sections  42,  48, 44,  and  45,  of  the  chan«> 
eery  practice  act,  provides  for  such  cases;  section  42  re- 
quires the  court  to  fix  the  amount  of  the  bond ;  section  43 
states  the  condition  of  the  bond,  viz.,  to  pay  the  amount  re- 
covered in  the  judgment  at  law,  and  upon  the  decree  in 
chancery,  in  case  the  injunction  shall  be  dismissed.  Sections 
44  and  45  require  the  court,  in  all  such  cases,  i.  e.,  staying 
proceedings  at  law,  upon  the  dissolution  of  the  injunction, 
to  render  a  decree  in  favor  of  the  plaintiff  at  law,  for  the  debt 
and  damages  recovered  at  law,  and  for  the  interest  and  costs 
in  chancery,  with  penalty.  In  all  other  cases,  the  court,  etc 
(Sec.  50),  are  authorized  to  grant  injunotiona  wherever  they 
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are  usual  ia  equity,  *^  and  to  impose  such  conditions  upon 
the  party  obtaining  it,  as  shall  seem  to  them  equitable/' 
One  of  these  conditions  is,  the  giving  of  a  bond,  the  terms 
and  amount  of  which  are  left  to  the  discretion  of  the  court, 
or  judge,  granting  the  injunction.  In  the  present  case,  the 
amount  was  fixed,  but  the  terms  not  prescribed;  there  was 
simply  a  direction  to  give  bond,  according  to  law,  which 
must  be  intended  to  indemnify  the  party  against  the  conse* 
quences  of  the  order,  and  nothing  more — ^L  e.,  against  the 
damage  resulting  from  the  injunction.  This  was  all  that 
could  be  in  the  contemplation  of  the  judge  or  the  parties. 

But  the  plaintiff  has  filed  an  amended  petition,  in  which 
he  sets  forth  that  ^^his  intestate,  in  his  lifetime,  and  the 
plaintiff  as  his  administrator,  have  been  injured  by  means 
•  of  the  allowance  of  said  injunction,  as  in  said  petition  set 
forth,  and  sustained  damages  on  account  thereof,  in  the 
sum  of  f60S.45,  with  interest,"  being  the  amount  of  said  de- 
cree, etc.  And  to  the  petition,  as  amended,  the  defendants 
have  again  demurr^ 

The  injury  now  complained  of,  certainly  falls  within  the 
proper  condition  of  the  bond,  conceding,  as  the  demurrer 
does,  that  the  plaintiff  has  been  injured  by  the  allowance  of 
this  injunction,  in  the  sum  stated,  and  the  plaintiff  ought  to 
be  reimbursed  for  it,  and  have  a  good  cause  of  action  there- 
for. It  is  true  that  the  decree  itself  furnishes  no  evidence 
of  the  amount  of  this  iqjuiy,  but  the  plaintiff  may  as  well 
select  that  as  any  other  sum,  to  express  his  damage.  The 
restraint  of  lawful  right,  it  seems  to  me,  must  imply  the 
receiving  of  some,  at  least,  nominal  damage.  But  the 
party  thus  restrained  can  recover  nothing  more  than  the 
damage  actually  proven ;  and  to  admit  of  such  proof,  the 
special  damage  should  be  alleged ;  so  that,  although  I  feel 
bound  to  overrule  the  demurrer,  by  reason  of  the  nominal 
damages  sustained  by  the  plaintiff,  I  can  not  give  the  plain- 
tiff judgment  for  anything  more  than  such  nominal  dam- 
ages, etc 
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Johnson  Bbothbrs  k  Co.  v.  Q-abrdel  A.  Taylor. 

The  right  to  set  off  one  judgment  against  another  can  not  be  defeated  by 
the  plaintiff,  in  tbe  later  judgment,  making  an  assignment  of  his  eacpeeted 
judgment  to  a  third  party. 

Special  Tebm. — ^The  fEu^ts  sufficiently  appear  in  the  de- 
cision. 

Jf.  M.  Johnson,  for  plaintiff. 

Worthington  ^  McMheioSy  for  defendant 

Spbncbb,  J.  The  facts  of  this  case  are  these :  Morae  & 
Coleman  sued  out  an  attachment  against  Benjamin  F.  Bruce, 
and  gave  hond,  with  Gabriel  Taylor  as  surety,  to  indemnify 
the  defendant  in  the  attachment  On  motion,  the  attach- 
ment was  dissolved,  but  Morse  k  Coleman  recovered  a  judg* 
ment  in  the  action  for  $1,088.33.  Bruce  brought  an  action 
against  Morse  k  Coleman  and  Taylor,  on  the  attachment  bond, 
in  which  Taylor  alone  was  served  with  process,  for  improperly 
suing  out  the  attachment,  and  recovered  a  judgment  therein 
for  $520.  On  the  day  when  the  verdict  was  rendered  in  this 
action  against  Taylor,  Bruce  made  an  asmgnment  of  the  ex* 
pected  recovery  to  the  present  plaintiffi.  The  court,  on  appli* 
cation  being  made  by  Taylor  and  the  other  parties  for  a  new 
trial,  consented  to  grant  the  same,  unless  a  remittitur  was 
entered  by  the  plaintifBs,  which  was  done,  reducing  the  ver* 
diet  to  $500,  for  which  judgment  was  afterward  rendered. 
Both  judgments  were  rendered  in  this  court  Subsequentiy 
a  motion  was  made  by  Taylor,  with  the  assent  of  Morse  k 
Coleman,  to  offset  the  latter  judgment  against  the  former  i^ro 
tanio.  The  motion  was  resisted  by  Johnson  Brothers  k  Co.,  who 
claim  as  assignees  of  Bruce.  The  court,  however,  allowed  the 
set-off,  ordered  the  judgment  of  Bruce  to  be  entered  satisfied, 
perpetually  stayed  its  collection,  and  ordered  a  credit  to  the 
amount  of  it  (saving  $100  allowed  to  the  attorneys  for  ob- 
taining it),  to  be  entered  on  the  judgment  in  &vor  of  Morse 
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k  Coleman  against  Bruce.  This  allowance,  however,  was 
granted,  as  ezpreflsed  in  the  order,  without  prejudice  to  the 
rights  of  Johnson  &  Brothers  under  their  assignment 

I  am  not  disposed  in  any  wise  to  question  the  propriety  of 
this  order.  Although  the  judgments  were  not  strictly  be- 
tween the  same  parties,  and  could  not,  therefore,  ordinarily 
form  the  subject-matter  of  a  set-off,  yet  the  parties  (Morse  & 
Coleman)  entitled  to  receive  the  amount  due  upon  the  one, 
were  the  parties,  as  principals,  primarily  bound  to  pay  the 
other.  They  were  bound  to  shield  Taylor  from  the  payment 
of  it,  and  had  assigned  to  him  in  equity  for  that  purpose. 
It  was  equitable  and  proper,  therefore,  as  between  these 
parties,  that  the  one  judgment  should  be  set-off  against  the 
other.  If  this  decision  be  correct,  it  setties  the  right  also  as 
agunst  the  present  plaintiffs;  and  there  can  be  no  doubt 
that  the  set-off  would  have  been  allowed,  without  a  reserva- 
tion of  their  rights,  had  they  been  parties  to  the  record,  so 
as  to  be  absolutely  bound  by  the  motion  and  order.  If 
Morse  &  Ccdeman  had  an  equity  to  set>-off  the  one  demand 
against  the  other,  it  would  not  be  defeated  by  an  assignment 
to  Johnson  Brothers.  The  equity  attached,  eo  instanii^  there 
was  a  recovery  against  them,  and  the  assignment  to  Johnson 
k  Brothers  could  take  effect  no  sooner.  It  was  a  chose  in 
action  of  the  kind  which  could  not  be  assigned,  either  at  law 
or  in  equity,  until  after  it  became  a  debt  by  the  recovery, 
and  the  moment  it  became  such  a  debt,  the  right  of  setroff 
attached.  At  this  point  of  time,  the  assignor  became  subject 
to  the  equity  of  Morse  k  Coleman,  and  could  not  transfer  a 
better  right  than  he  himself  possessed. 

Judgment,  therefore,  will  be  rendered  for  the  defendant 


Samtjbl  Beresfobb  v.  Wm.  Wallace  Ward,  et  al. 

1.  Mortgage  notes,  whether  for  principal  or  intereet,  are  to  be  paid  from 
the  mortgage  fund  in  the  order  of  the  maturity  of  such  principal,  or 
intereat. 
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2.  In  case  of  a  mortgage  to  A^  secaring  two  negotiable  notes  of  same  datt 

and  maturity — the  one  payable  to  A.  and  the  other  to  B. — and  the  trans* 
action  shows  that  an  eqaality  between  A.  and  B.  was  intended,  then  A. 
can  not  claim  a  superior  equity  as  against  C,  who  has  become  a  honaJklB 
purchaser  of  the  note  firom  B^  without  notice  of  such  equity. 

3.  The  vendor's  lien  for  purchase-money  is  not  waived  by  the  taking  of  a 
mortgage  on  the  premises,  unless  there  are  accompanying  acts  and  oir- 
stances  showing  an  intent  to  rely  exclusively  upon  the  mortgage  lien. 

Special  Term. — On  motion  to  distribute  the  proceeds 
arising  from  a  sale  of  mortgaged  premises. 

The  facts  are  sufficiently  stated  in  the  decision* 
Boies  ^  Searhoroughj  for  plaintifil 
A.  H.  McQuffeyy  for  J.  L.  Ross. 

Ball  ^  Skinner  J  for  Smith  A  Gilbert 

Spencer,  J.  The  questions  which  arise  in  this  case  are 
presented  upon  a  motion  to  distribute  the  proceeds  of  sale  o£ 
mortgaged  premises,  on  an  order  of  this  court  The  facts,  aa 
admitted  on  the  hearing,  are  ^these :  Samuel  Beresford,  being 
the  owner  of  the  premises,  contracted  to  sell  them  to  Archibald 
Miles  upon  certain  payments  to  be  made  by  him,  of  which 
12,000  remained  yet  to  be  made.  On  the  —  day  of  May> 
1868,  Miles  sold  them  to  Ward  for  the  sum  of  $8,000,  and 
Beresford  made  a  warranty  deed  to  Ward,  conveying  the 
premises  to  him  for  the  consideration,  as  expressed,  of  $8,000. 
On  the  same  day.  Ward  executed  to  Beresford  a  mortgage 
upon  the  same  premises,  in  which  it  is  expressed  that  the 
<<  conveyance  is  executed  to  secure  the  payment  of  a  portion 
of  the  purchase-money  of  the  aforementioned  lots."  The 
condition  of  this  mortgage  was:  "That  if  Ward  should  pay 
to  Beresford,  his  heirs,  or  assigns,  the  sum  of  $6,000,  with 
semi-annual  interest  thereon,  according  to  the  tenor  of  six 
promissory  notes  of  even  date,  for  $1,000  each,  as  follows : 
Two  of  $1,000  each,  payable  in  two  years  from  date,  to  the 
order  of  said  Beresford ;  two  of  the  same  amount,  payable 
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in  two  years  from  date^  to  the  order  of  Archibald  Miles ;  and 
two  of  the  same  amount,  payable  in  three  years  after  datoy 
payable  also  to  the  order  of  Miles— the  said  deed  was  to 
become  void."  ProYided,  also,  that  ^if  said  Ward  shoald 
cause  to  be  paid  to  said  Beresford,  or  Miles,  or  their  order, 
the  sum  of  $428.58  upon  each,  or  any  of  the  aforesaid  lots, 
then  as  to  such  lot,  or  lots,  the  deed  was  to  become  inopera*- 
tive,  and  the  sum,  or  sums,  so  paid  were  to  be  credited  to 
4aid  Ward."  Miles  assigned  both  notes  due  in  two  years, 
before  maturity,  to  the  defendant,  Ross,  for  full  value,  and 
who  does  not  appear  to  have  had  any  notice  of  any  superior 
equity  in  Beresford.  He  also  assigned  the  three  year  notes, 
before  maturity,  for  value,  to  Smith  ft  Gilb^  who  are  also 
holders  without  notice  of  fiereaford's  equity,  except  so  far  as 
the  title  papers  themselves  disclose  it  The  premises  not 
being  sold  for  enough  to  pay  oft*  aU  the  debt,  it  is  to  be  de- 
cided how  the  fund  is  to  be  apportioned,  or  distributed. 

At  the  time  when  the  petition  was  filed,  it  was  supposed 
that  the  fund  would  be  sufiGicient  to  pay  all  the  mortgage 
money,  and  therefore  both  petition  and  answen  were  framed 
with  reference  to  that  expectation,  treating  the  parties  as 
having  no  other  claims  than  resulted  from  the  mortgage  it>> 
self.  It  having  been  ascertained,  however,  by  the  sale,  that 
the  security  will  be  insufficient  to  pay  all,  or,  in  fact,  to  pay 
in  the  order  that  the  notes  become  due,  the  plaintiff  asks 
leave  to  amend  his  petition  so  as  to  set  up  his  claim  to  a 
vendor's  lien.  The  motion  to  amend  is  resisted  by  one  of  the 
defendants,  on  the  ground  that  it  comes  too  late.  80  long  aA 
the  fund  remains  in  court  undisposed  of,  and  the  rights  of  the 
parties  with  respect  to  it  remain  una^udicated  upon,  it  is  not 
too  late  to  allow  either  party  to  present  the  entire  equity  of 
his  case  when  justice  requires  it  The  power  of  amendment 
under  the  code  is  liberally  granted,  and  should  be  exercised^ 
in  furtherance  of  justice,  whenever  necessary,  and  where  the 
just  rights  of  others  are  not  prejudiced  by  it  In  this  case 
the  amendment  will  be  allowed,  so  as  to  present  the  plain- 
tiff's entire  claim  upon  record* 
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The  first  question  to  be  considered  is,  what  are  the  rights 
of  the  parties  as  presented  upcm  the  mortgage  itself,  standing 
alone.  Treating  the  instrument  as  a  mortgage  proper,  it  can 
not  be  doubted  that  under  the  decision  in  IS  Ohio,  240,  The 
Bank  of  United  States  v.  Covert^  and  others^  it  must  be  so  ap» 
plied,  in  the  characteristic  language  of  Judge  Lane,  as  ^to 
secure  the  gales  first  due" — i.  e.,  in  the  first  instance,  to  pay 
the  semi-annual  interest  due  upon  all  the  notes,  prior  to  the 
maturity  of  any  of  them ;  the  interest  due  upon  the  three* 
year  notes,  up  to  the  time  of  the  maturity  of  the  two-year 
notes,  to  share  with  them  pari  passu;  and  the  notes  due  in 
two  years  to  be  first  paid,  in  equal  proportions,  before  any 
thing  is  applied  on  the  three-year  notes.  It  is  claimed,  on  the 
part  of  Smith  &  Gilbert,  that  the  rule  laid  down  in  that  case 
is  not  applicable  to  the  present,  because  it  is  said  the  instru- 
ment  referred  to  is  not  a  mortgage,  but  a  deed  of  trust,  and 
must  therefore  be  so  applied  as  to  secure  all  the  debts  pro 
rata.  Let  the  character  of  the  instrument  be  what  it  may,  in 
strictness  of  law,  it  was  intended  as  a  security  merely,  to 
operate  by  way  of  mortgage,  and,  like  a  mortgage,  to  be  ap* 
plied  as  ike  notes  became  due,  and  as  their  payment  might 
require.  It  difiiers  in  every  respect  from  an  ordinary  deed  of 
trust,  given  to  secure  debts  due  to  different  persons,  and  pay* 
able  at  different  times,  when  it  may  be  supposed  all  expect 
to  be  placed  on  an  equal  footing.  It  purports  to  be  a  mort* 
gage  ^ven  for  purchase-money,  payable  at  different  times, 
and  as  to  which  it  necessarily  establishes  a  right  of  priority 
in  payment. 

On  the  other  hand,  it  is  claimed  by  the  plaintiff,  that  the 
rule  should  not  be  applied  as  to  him,  because,  as  is  said,  he 
has  a  vendor's  lien  upon  the  premises,  for  his  purchase-money, 
notwithstanding  the  mortgage.  That  in  any  event  his 
equity  was  superior  to  that  of  Miles ;  and  the  defendants, 
who  claim  through  Miles,  can  not  occupy  any  better  posi- 
tion than  he  could.  I  can  readily  suppose,  that  as  between 
Beresford  and  Miles,  it  was  not  intended  that  the  former 
should  in  anywise  give  way  to  the  lattery  until  his  whole 
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purchase-money  was  fully  paid ;  and  yet  there  is  much  to 
indicate,  to  a  stranger,  that  his  intent  was  to  share  with 
Miles  equally,  especially  the  clause  which  authoruses  Ward 
to  pay  either  Miles  or  Beresford,  promiscuously,  a  certain 
sum  on  each  lot,  to  he  credited  on  either's  notes,  and  the 
mortgage  to  be  cancelled  pro  tanto.  Whatever  may  be  the  rule 
elsewhere,  it  has  been  settled  in  17  Ohio,  500,  Boos  v.  Emng 
^  Martin^  that  the  taking  of  a  mortgage  upon  the  premises 
sold,  for  part  of  the  purchase-money,  is  not  a  waiver  of  the 
vendor's  lien ;  to  render  it  so,  it  must  be  accompanied  by 
some  act  or  circumstance,  going  to  show  an  intent  to  rely 
exclusively  upon  the  express  lien.  As  to  Miles,  himself,  he 
owed  Beresford  the  balance  of  the  purchase-money;  he 
knew  that  Beresford  relied  upon  the  property  to  secure  its 
payment,  and  it  can  scarcely  be  doubted  that  the  equity  of 
Beresford  is  superior  to  his. 

The  question  remains:  Can  a  purchaser  from  Miles  with^ 
out  notice  of  Beresford's  superior  equity,  occupy  a  more 
favorable  position  than  Miles  himself  could  7  That  such  a 
state  of  case  might  exist,  can  not  be  denied  any  more  than 
that  the  vendor^s  lien  can  not  be  enforced  against  an  inno* 
cent  purchaser  for  value,  from  the  vendee.  Beresford  might 
so  act  as  to  lead  a  ptirchaser  from  Miles  wholly  astray,  and 
thereby  defeat  his  own  priority.  As  for  example :  if  he  had 
held  out  to  the  world,  or  enabled  Miles  so  to  do,  that  Miles 
had  an  equal  equity  with  himself;  and  such,  indeed,  seems  to 
me  to  be  the  present  case.  The  first  thing  U>  be  observed  is^ 
that  although  he  had  sold  to  Miles  for  a  lesser  sum,  perhaps, 
he  conveyed  to  Ward,  directly,  for  the  expressed  consideration 
of  18,000,  taking  a  mortgage  back  to  himself  for  |6,000,  pay* 
able  in  sums  of  |1,000  each,  two  to  himself  and  two  to 
Miles,  payable  at  the  same  time ;  and  two  to  Miles  payable 
at  a  later  period.  The  notes  thus  described  are  said  to  be 
for  the  balance  of  purchase^money  due  upon  the  premises ; 
due,  it  may  be  asked,  from  whom  and  to  whom  ?  and  as 
readily  answered,  from  Ward  to  Beresford,  or  to  Beresford 
and  Miles;  all  are  said  to  be  for  pnrohase-money.    No  dia* 
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tinotion  is  made  between  them  in  this  respect ;  none  indeed, 
except  that  which  the  law  itself  raises,  from  the  difference 
in  J;he  times  of  payment.  When  several  notes  are  payable 
at  the  same  time,  and  protected  by  the  same  security,  the 
law  supposes  them  entitled  to  equal  privileges.  Beresford, 
by  so  taking  the  notes  in  the  present  instance,  without  an 
affirmance  of  his  prior  claim,  has  held  out  to  others  an 
equality  between  himself  and  Miles  in  regard  to  them.  But 
further  than  this,  the  closing  proviso  in  the  condition  of  the 
mortgage  expressly  indicates  such  equality.  It  declares, 
**  that  if  said  Ward  shall  cause  to  be  paid  to  said  Beresford 
or  Miles,  or  their  order,  the  sum  of  |428.58  upon  each  or 
any  of  the  aforesaid  lots,  then,  as  to  such  lot  or  lots,  this 
deed  shall  become  void ;  and  the  sum  or  sums  so  paid,  shall 
be  credited  to  said  Ward."  So  that  it  matters  not  to  which 
of  the  parties  payment  might  be  made,  the  credit  was 
equally  to  be  allowed.  This  latter  provision  is  entirely  cal- 
culated to  fasten  a  conviction,  upon  the  mind  of  a  strange? 
to  the  transaction  between  Beresford  and  Miles,  that  Miles 
was  a  participant  with  Beresford  in  the  purchase^money  of 
this  property,  upon  equal  terms ;  a  conviction,  perhaps,  al* 
ready  sufficiently  impressed  by  the  form  of  the  condition 
itself.  As  the  defendant  Ross  was  in\io  sort  put  upon  in* 
quiry  in  regard  to  Beresford's  superior  equity  over  Miles, 
but  on  the  contrary,  was  informed  by  the  very  instrument 
which  Beresford  had  taken  to  secure  his  claim,  that  Miles 
and  himself  stood  upon  an  equal  footing^  he,  Ross,  had  a 
right  to  rely  on  the  assurance  thus  held  out,  and  Beresford 
most  be  regaded  as  having  waived  his  right,  or  be  estopped 
from  asserting  it. 

This  position  of  the  ease  is  very  clearly  distinguishable 
from  that  of  1  Hopk.  Oh.  669,  Van  Benssdaer  v.  Stafford; 
affirmed  in  the  Supreme  Court  on  error;  9  Gowen,  816. 

There,  an  agreement  was  made  between  the  vendor  and 
vendee,  beifore  the  oosLveyaDce,  that  the  vendee  who  had 
sold  to  another  (one  Wright)  should  take  a  mortgage  from 
him^  first  to  seevre  the  amount  of  puixshas^money  due  the 
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vendor,  and  then  a  second  mortgage  for  his  own  benefit. 
The  vendee,  accordingly,  took  two  mortgages  from  the  pur- 
chaser to  himself,  and  directed  them  to  he  so  recorded  tto 
that  the  one  designed  for  the  original  vendor  should  have 
the  preference;  but  the  purchaser^  neglected  instructions 
and  delivered  them  for  record  at  the  same  time.  After- 
ward, and  while  he  was  the  owner  of  both  mortgages,  the 
vendee  assigned  to  the  vendor  the  one  designed  for  him, 
and  which  he  had  agreed  should  be  preferred.  Subsequently 
he  asdgned  the  other  to  an  innocent  purchaser  for  value. 
It  was  held  that,  inasmuch  as  the  vendee  was  the  owner  of 
both  mortgages,  and  had  established  a  pri<}rity  in  favor  of 
the  vendor,  to  whom  he  first  assigned,  that  a  subsequent 
purchaser  coming  in  under  him,  had  no  better  equity  than 
he  had.  It  was  nothing  more,  in  effect,  than  the  common 
case  of  a  person  creating  two  equities  upon  the  same  fund, 
the  elder  always  prevails.  Had  the  second  mortgage  been 
first  assigned,  the  case  might  have  been  different ;  as  it  was, 
the  assignee-  of  it  knew  of  the  prior  assignment.  In  that 
case,  also,  no  act  had  been  done  or  omitted  by  the  vendor, 
whidi  was  calculated  in  anywise  to  throw  the  assignee  off 
his  guard.  Here,  however,  the  vendor  has  acted  otherwise. 
.  Whatever  apparent  equity  Miles  might  have  had  under  the 
mortgage,  was  the  result  of  his  own  act.  By  taking  a  mort- 
'  gftge  to  himself,  as  before  observed,  possessing  upon  its  face 
equality;  he  has  enabled  Miles  to  impose  upon  Ross,  and 
i^nhappily  must  bear  the  consequences. 

I  am  of  opinion,  therefore,  that  the  fund  in  court  should 
b^  distributed,  to  the  payment  of  interest  and  principal,  in 
the  order  in  which  it  became  due,  and  where  they  both  be- 
came due  at  the  same  time,  then  pro  raJta^  until  the  fund  is 
disposed  of. 

Judgment  accordingly. 
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Joseph  LAin>iB  &  Co.  v.  Gooch  &  Campbell. 

1.  A  commission  merchant  has  a  lien  for  advances  upon  merchandiae  coo* 
signed  to  him  for  sale. 

2.  He  has  a  right  to  sell  the  goods  to  reimburse  himself,  in  case  the  consignor, 
after  a  reasonable  time  and  notice,  fails  to  reftind  the  adyanoes,  even 
though  the  goods  were  consigned  with  an  agreed  minimum  price  fixed. 

Special  Tebm. — ^Tliis  is  an  action  by  Joseph  Landis  &  Co., 
commission  merchants  of  New  Orleans^  to  recover  fix)m 
Gooch  &  Campbell,  manufacturers  of  lard  oil,  in  Cincinnati, 
a  balance  of  account,  arising  in  their  favor,  for  advances 
made  to  the  defendants  on  merchandize  consigned  to  plain- 
tiffi  for  sale.  The  defendants  answer  and  set  up  a  counter* 
claim  against  the  plaintiffi,  alleging  that  the  oils  were  sold 
at  a  sacrifice,  and  that  if  they  had  not  been  sold  inoppor- 
tunely, the  proceeds  thereof  would  have  ^^eatly  exceeded  the 
advances  made. 

The  cause  was  submitted  to  a  jury  at  the  March  term,  A.  D. 
1856,  and  a  verdict  was  rendered  for  the  plaintifis  for  the 
amount  claimed. 

The  defendants  filed  a  motion  for  a  new  trial,  claiming 
that  the  court  erred  in  the  instructions  to  the  jury.   . 

Coffin  ^  Mitchell,  for  plaintii^ 

Tqfty  Key  ^  Perry,  for  defendants. 

Btorer,  J.  A  new  trial  is  asked  on  the  ground  that  the 
charge  of  the  court  was  not  sustained  by  the  law  of  the  case. 
^  The  defendants  had  shipped  to  the  plaintiffi,  commission 
merchants,  residing  in  New  Orleans,  a  large  quantity  of  lard- 
oil  for  sale.  It  was  sold,  and  the  proceeds  were  not  sufficient 
to  repay  the  advances  made  by  plaintiffi  to  defendanlB,  and 
this  action  was  brought  to  recover  the  balance  due. 

It  was  claimed  by  the  defendant,  that  there  was  an  agree- 
ment, made  between  them  and  the  phuntifi,  that  the  property 
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coDfiigned  ehould  not  be  sacrificed ;  but  the  plaintiffit  disre- 
garded their  contract  and  disposed  of  the  property  at  a  low 
priQe.  On  the  other  hand,  it  was  in  proof  that  the  oil  became 
hardened,  to  the  consistency  of  lard,  and  was  thereby  greatly 
lessened  in  value ;  and  that  the  defendant  was  notified,  unless 
he  remitted  the  plaintifls  the  amount  due  for  their  advances 
upon  the  shipment,  they  should  proceed  to  sell  the  property 
to  indemnify  themaelves.  ' 

The  jury  were  told,  that  if  they  should  find  there  was  an  agree- 
ment between  the  parties,  that  the  oil  should  not  be  sacrificed,  still 
theplaintifib  had  a  lien  for  their  advances,  and  if  they  should  have 
been  limited  in  the  price  for  which  the  commodity  might  be 
sold,  yet  tiiey  had  the  right  to  subject  it  to  the  payment  of  their 
claim.  In  such  a  case/it  was  their  duty  to  notify  the  defend- 
ants to  place  them  in  funds,  within  a  reasonable  time ;  and  if 
they  should  then  be  in  default,  they  might  sell  at  the  market 
prices,  and  would  be  protected  from  any  liability  on  the  con- 
tract existing  when  the  shipment  was  made. )  On  a  careful 
review  of  the  facts,  and  the  law  applicable  to  the  case,  we  find 
no  relison  to  change  the  opinion  we  gave  on  the  trial  We. 
are  satisfied  the  jury  rendered  a  verdict  conformably  to  the 
justice  of  the  case,  and  that  we  did  not  mistake  the  law.  14 
Peters,  480,  Brown  v.  McGran;  22  Pick.  40,  Parker  v. 
Brancker;  1  Sandford,  S.  C.  860,  Marfidd  v.  Douglass;  1  Do 
111,  Ebt  V.  Boieeau. 

Judgment  on  verdict  for  plaintiff 


Sabah  Bobebts,  et  al.  v.  Exeoutobs  of  John  Robebts,  dec'd. 

1.  What  words  in  a  will,  deyising  real  estate,  will  operate  to  vest  the 
right  of  possession  in  the  executors,  and  authome  them  to  recover  it 
by  action. 

2.  Held,  that  the  words,  "  I  give  to  my  wife,  Sarah  Boberts,  for,  and  dur- 
ing her  natural  life,  the  house  and  lot  where  I  now  live,  but  the  same  is  to 
be  managed  and  controUed  by  my  executors  for  her  use  and  benefit," 

12 
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coupled  .with  the  language  of  other  portloni  of  the  will,  and  the  wife 
electing  to  recover  her  dower^'yeBt  the  legal  right  of  poMesaion  in  the 
executors,  who  may  recover  the  same  by  action. 

• 

GsNBRAL  TiBM. — On  eiTor  to  reverse  a  judgment  rendered, 
at  the  special  term  of  November,  a.  n.  1854,  in  favor  of  the 
execntors  of  the  last  will  and  testament  of  John  Roberts,  de* 
eeated,  and  against  the  plaintiff  in  error,  widow  of  said 
Roberts,  deceased. 

John  Roberts,  the  defendant's  testator,  died,  leaving  a  will, 
which,  after  his  death,  was  properly  probated,  and  is  now  in 
full  force.  By  the  first  clause,  he  devises  to  his  grandchil- 
dren, certain  lots  of  land  in  Cincinnati,  with  the  reservation^ 
^  that  the  same  are  to  be  managed  and  controlled  by  my  ex« 
ecutors  hereinafter  named  during  the  lifetime  of  my  wtfe^  Sarah 
RoberiSy  and  the  net  rents  shall  be,  by  them,  paid  over  to  my 
said  grandchildren ;  but  after  the  decease  of  my  said  wife, 
the  devisees  are  to  have  the  property  in  ftill  and  abscdute 
estate  to  them,  and  their  heirs  forever." 

By  the  second  clause,  the  executors  are  authorized  to  sell 
eertain  Indiana  lands,  with  or  without  partition,  at  public  or 
private  sale,  in  such  portions  and  upon  such  terms  as  they 
riiall  deem  advisable,  and  the  proceeds,  after  paying  changes^ 
to  be  invested,  the  interest,  or  income,  to  be  divided,  yearly, 
between  the  wife  and  the  grandchildren,  one-third  part  to 
her,  the  remainder  to  them.  At  her  death,  the  grandchildren 
were  to  become  the  owners  of  the  principal  sum  invested. 

By  the  third  clause,  the  testator  gives  ^  the  house  and  lot 
where  I  now  live  to  my  wife,  Sarah  Boberts^  for j  and  during 
her  natural  life,  but  the  same  is  to  be  managed  and  controlled  by 
my  executors,  for  her  use  and  benefit  f  and,  at  her  decease, "  the 
real  estate  me^vUoned  in  this  clause  is  to  be  sold  by  my  execu* 
tors,"  and  the  proceeds  divided  between  his  children  and 
grandchildren. 

By  the  fourth  clause,  the  testator  directed,  that  after  the 
payment  of  his  debts,  and  all  charges  for  the  settlement  of 
his  estate,  his  personal  estate  shall  be  invested  as  the  execu- 
tors shall  judge  most  safe,  the  interest  and  income  of  which. 
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kftet  deducting  all  expenses  and  charges,  to  be  paid  to  tho 
testator's  wife  daring  her  lifetime ;  at  her  decease,  tiie  sanM 
Was  to  be  distributed  among  those  entitied  to  the  realty. 

This  will  was  admitted  to  record  in  the  probate  courts 
March  16, 1852.  On  the  10th  September,  1852,  Sarah  Bob- 
erts,  the  widow  of  the  testator,  elected  to  take  her  estate  at 
law,  and  not  as  devisee  under  her  husband's  will :  this  elec« 
tion  was  made  in  writing,  as  required  by  the  statute,  approved 
by  the  court,  and  was  regularly  recorded.  Subsequently  Mrs. 
BobertB  applied  for  her  dower  in  her  husband's  estate,  which 
Was  set  off  to  her,  except  in  the  lot  specially  devised  to  her 
by  her  husband. 

The  executors  bring  their  action,  against  the  widow,  to  re- 
cover the  possession  of  the  homestead,  ad  she  refuses  to  surrender 
it^  alleging  that  the  will  confers  no  right  upon  them  to  claim  it 

TUden,  Bairden  ^  Ourwen,  for  plaintiff  in  error. 

Bates  ^  Scarborough^  and  A.  T.  Bviler^  for  defendants 
in  error. 

Storeb,  J.,  delivered  the  opinion  of  the  court 
The  only  real  question  made  by  the  plaintiff  in  error,  at 
qpecial  term,  was  this,  that  the  executors  of  John  Roberts  had 
no  such  an  estate  vested  in  them,  by  his  will,  as  would  author- 
ise an  action  in  their  names  to  recover  the  possession  of  the 
land  in  controversy. 

By  the  third  clause  of  his  will,  the  testator  devises  ^  the 
Iiouse  and  lot  where  I  now  live,  to  my  wife,  Sarah  RobertSy 
for  and  during  her  natural  life,  but  the  same  is  to  be  managed 
and  controlled  by  my  executors  for  her  use  and  benefit.'' 
The  effect  of  this  devise  is,  we  suppose,  to  give  to  the  exeou-» 
tors  the  right  to  the  possession  of  the  premises,  collect  the 
fenta,  and  appropriate  them  to  the  wife's  use.  On  no  other 
eonstruction  can  we  perceive  how  the  duties  required  of  the 
trustees  could  be  performed,  nor  the  object  of  the  testator  accom^ 
plished.  That  object  unquestionably  was  the  maintenance  of 
lys  widow,  as  well  as  the  whole  care  and  respondbility  of  pro- 
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tecting  the  property  from  waste,  paying  the  taxes^  selecting 
proper  tenants,  and  ousting  those  who  should  prove  deliur 
quent.  If  it  was  necessary,  we  think  the  devised  in  the  first 
and  second  clauses  of  the  will  might  well  be  relied  on  to  sus- 
tain the  view  we  have  taken,  as  they  very  clearly  indicate 
the  testator's  intention  to  invest  his  executors  with  the  abso- 
lute control  over  his  estate. 

The  law  was  settled  at  an  early  day,  that  the  legal  estate 
will  be  held  to  vest  in  the  donee  to  uses  to  enable  him  to  per- 
form the  duties  with  which  he  is  intrusted,  though  it  will  not 
be  held  to  vest,  unless  it  is  clearly  necessary  to  the  execution 
of  the  trust 

Hill  on  Trustees,  827;  1  Cruise  Dig.  T.  4. 12.  ch.  1,  §§14, 
25 ;  2  Jarman  on  Wills,  200. 

And  in  every  such  case,  where  the  object  of  the  will  can 
not  otherwise  be  accomplished,  the  trust  will  not  be  executed 
in  the  cestui  que  trust.  5  Watts  &Serg. S2S, Ashhurst  v.  Given; 
7  WattB  &  Serg.,  19-29,  Vaux  v.  Parke;  1  N.  H.,  232-236, 
New  Parishy  etc,  v.  Odiome. 

In  applying  these  principles,  the  courts  have  very  liberally 
construed  the  powers  given  to  executors.  Thus,  in  1  Bro. 
C.  C.  74,  Shapland  v.  Smith ;  Lord  Thurlow  held : "  if  the  trus- 
tees were  to  pay  taxes  and  repairs,  the  legal  estate  during  the 
life  of  the  devisee  was  in  them.  And  in  2  D.  &  E.  444,  Syl- 
vester V.  WUsoUy  it  was  determined,  that  when  the  tnistees 
were  authorized  to  receive  rents  and  apply  them  for  the  main- 
tenance of  the  testator's  son,  that  the  testator  intended  they 
should  have  discretion  in  the  application  of  the  money,  and 
therefore  they  took  the  legal  estate. 

It  is  immaterial  whether  there  is  a  direct  devise  to  the  ex- 
ecutors or  not,  if  the  intention  to  give  them  the  estate  can  be 
collected  from  the  will.  6  Ad.  &  El.  206,  Doe  v.  Homfray. 

And  there  is  no  distinction  between  a  direction  to  pay  the 
rents  to  another  or  to  permit  him  to  receive  them,  as  it  was 
well  remarked  by  Bir  James  Mansfield,  in  2  Taunt.  109, 
Leicester  v.  BiggSj  ^  that  good  sense  required,  in  such  case, 
there  should  be  a  trust,  and  the  estate  be  executed  in  9k 


APRIL  TERM,  1856.  181 


«ta 


8armh  Boberto,  tt  tl.  t.  Ixeenton  of  John  Boberto,  deosMbd. 

fai  ,  I.  ■-  ■■ 

trastee,  for  how  can  one  be  said  to  permit  and  suffer  who 
has  no  estate,  and  no  power  to  hinder  the  cestui  que  trust  fix)m 
deceiving  ?' 

So  a  trust  "to  permit  and  suffer  the  testator's  wife  to  re- 
ceive the  rents  during  her  widowhood,  followed  by  a  direction 
that  her  receipt  to  any  one  of  the  trustees  should  be  valid, 
vested  the  legal  estate  in  the  trustees,  it  being  clearly  intended 
they  should  exercise  a  control."  4  Taunt  772,  Oregory  v. 
Senderson. 

The  same  ruling  is  found  in  1  Bing.  N.  C.  573,  White  v. 
Parker;  4  Mees.  k  Wels.  429,  Barker  v.  Greenwood;  8  Barbk 
Ch.  95,  Oraig  v.  Oraig. 

The  principle  thus  indicated,  when  applied  to  the  power  of 
the  executors  of  Roberts,  very  clearly,  we  think,  settles  the 
question  that  if  the  estate  of  Mrs.  Roberts  was  in  existence 
at  the  time  they  commenced  that  action,  they  held  the  legal 
estate  in  the  property  named  in  the  third  clause,  and  were 
entitied  to  recover  the  possession. 

But  it  is  contended,  that  as  the  widow  did  not  elect  to  take 
the  devise,  but  declined  it,  and  as  she  is  no  longer  entitled  to 
fhe  rents,  there  is  no  neeessity  the  legal  estate  should  exist  in 
the  trustees. 

It  is  further  claimed  that  the  life-estate  given  to  the  wife, 
after  her  refusal  to  take  it,  became  lapsed,  and  descended  to 
the  heirs  general  of  the  testator,  who  took  the  same  estate  to 
which  the  first  donee  would  have  been  entitied. 

The  third  clause  of  the  testator's  will,  to  which  we  have 
already  referred,  in  addition  to  the  devise  to  the  wife  for  life, 
directs,  *^  that  at  her  death,  the  real  estate  mentioned  in  thiA 
clause  is  to  be  sold,  and  the  proceeds  divided  by  my  execu- 
tors as  follows :  One-third  to  my  daughter,  Winifred ;  one* 
tiiird  to  the  children  of  my  late  daughter,  Maiy,  wife  of 
Wm.  Walker;  one-sixth  to  my  daughter,  Harriet,  and  one- 
sixth  to  her  children." 

By  this  devise,  the  persons  named  took  a  vested  remainder 
in  fee,  and  were  therefore  entitied  to  the  property  when  the  in* 
teimediate  estate  was  determined.    It  is  proper,  then,  to  ascer- 
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tela  the  object  and  extent  of  the  devise  to  the  wife— wheth^f 
it  was  intended  merely  to  create  a  term  for  her  benefit,  or 
to  indicate  at  all  events  a  period  of  time  which  must  xxxixn 
liefore  those  in  remainder  can  take  the  estate. 

It  is  evident  from  the  whole  will,  more  especially  from 
the  clause  we  are  now  considering,  that  the  testator  sup^ 
posed  his  widow  would  accept  the  devises  he  had  made. 
They  were  very  carefully  defined,  and  guarded  strictly,  by 
interposing  the  advice,  control,  and  management  of  thQ 
^ecutors,  for  the  faithfiil  execution  of  the  trust.  We  can 
pot  think  it  could  have  been  contemplated  that  any  sue]) 
contingency  would  have  happened,  as  occurred  when  tb9 
wife  declined  the  estate ;  for  no  provision  is  made  for  such 
fui  event,  and  the  objects  of  the  testator's  bounty,  who  werf 
to  enjoy  his  estate  when  the  devise  to  the  wife  should  bft 
determined,  were  all  specially  named,  and  their  precise  por<> 
tions  in  the  various  lots  and  lands  clearly  defined.  We  cai^ 
not,  then,  suppose  it  was  intended  to  permit  the  genera} 
heirs  to  take  the  life-estate  thus  granted  to  the  wife,  should 
ahe  determine  not  to  accept,  and  thereby  postpone  those  i^ 
remainder  until  the  time  expired  by  her  death,  whereby  th^ 
principal  benefit  they  could  have  derived  from  its  enjoy^ 
ment  would  be  defeated.  Such  a  construction  would  prac- 
tically introduce  a  new  class  of  devises  into  the  will,  an4 
ohauge  the  entire  character  and  purpose  of  the  will  itself, 
thereby  defeating  the  testator's  intention  by  a  technical^ 
fule  that  can  have  no  foundation  in  the  language  of  the 
will,  the  object  the  testator  had  in  view,  or  in  any  legal 
principle,  properly  applicable  to  this  case. 

When  the  wife  refuses  to  take,  under  the  will,  her  estate 
determined,  it  was  as  if  it  had  never  existed — not  merely 
the  estate  itself,  but  the  term  also,  by  which  it  was  limite^t 
It  was  as  if  the  devise  had  been  made  directly  to  the  r^ 
mainderman  in  fee,  with  the  condition,  that  if  the  mfy^ 
should  eonsent  to  take  the  estate  for  life,  in  lieu  of  dower, 
ahe  should  be  at  liberty  to  do  so.  The  reAisal  of  the  wiff 
in  such  a  case  would  not  leave  a  term  fox  her  Uf^  still  imr 
disposed  of,  or  create  a  lapse. 
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An  exMnination  of  the  law,  as  it  has  been  held  for  eey* 
era!  eentaries,  will,  we  are  iatisfied,  justify  the  oonstmction 
we  have  announced. 

Mr.  Jarman,  in  his  work  on  ^^  Wills/'  toI.  1,  518,  says : 
<<  Another  question  which  has  been  agitated  between  the 
heir  and  devisee  is,  whether  in  a  series  of  consecutive  lim- 
itations, a  particular  estate  be  void  in  its  creation  from 
being  limited  to  a  person  incapable  by  law,  or  rtfasing  U 
take,  the  remainders  immediately  expectant  on  such  estate 
ore  accelerated,  or  the  interest  in  question  descends  to  the 
testator's  o  heir-at-law,  as  real  estate  undisposed  of.  The 
«arly  authorities  are  clearly  in  favor  of  this  acceleration.'' 
He  quotes  Perkins,  567,  where  the  devise  was  of  a  life-estate 
to  a  monk,  and  the  remainder  to  a  stranger,  in  fee,  and  at 
the  devisor's  death,  the  monk  being  alive,  he  in  remainder 
shall  take.  And  this  was  the  ruling  in  Cro.  Eliz.  425, 
FuUer  v.  FiMer^  where  it  was  held  the  same  result  would 
happen  if  the  devisee  for  life  refused  the  estate.  It  is  said 
the  case  just  referred  to  did  not  raise  the  points  d^ded, 
but  the  principle  had  nevertheless  be^  previously  adjudi- 
oated,  and  has  ever  since  been  recognized  as  sound  law. 

We  find  it  afiirmed  in  1  Co.  101,  ShdJLejfs  case;  in  Plowd. 
414,  NewiSj  et  ux^  v.  Larky  et  a2.,  where  it  is  said :  ^'  If  there 
be  a  devise  in  tail,  the  remainder  in  tail,  and  the  first 
devisee  disagrees,  he  in  remainder  shall  have  it."  The  same 
rule  is  quoted  in  1  Eq.  Cases  Abr.  216,  pi.  4;  19  Viner's  Abr. 
Bern.  C. ;  8  Com.  Dig.  Tit.  Dev.  K 18, 426,  and  in  Bac.  Abr. : 
^The  doctrine  evidently  proceeds  upon  the  supposition 
that,  though  the  ulterior  devise  is  in  terms  not  to  take 
efEect  in  possession  until  the  decease  of  the  prior  devisee,  if 
tenant  for  life,  or  his  decease  without  issue,  if  tenant  in  tail, 
yet  that,  in  point  of  fact,  it  is  to  be  read  as  a  limitation  of 
a  remainder,  to  take  effect  in  every  event  which  removes 
the  prior  estate  out  of  the  way;"  1  Jarman,  514.  And 
thus  Lord  Hardwicke  said,  1  Yes.  Sen.  422,  Avdyn  v.  Ward: 
^  If  the  precedent  limitation,  by  what  means  soever,  is  out 
of  the  case,  the  subsequent  limitation  takes  place."    So 
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Lord  Manafleld,  in  1  BouglaeSy  340,  Hodgson  v.  Ambrose: 
^^  This  is  the  common  case  of  a  remainder  after  an  estate 
tail,  where,  if  the  first  estate  never  takes  place,  the  re- 
mainder vests  in  possession  immediately."  Bee  also  2  Yem. 
722,  HvMon  v.  Simpson^  et  vx. 

If  we  regard,  then,  the  estate  intended  by  the  testator 
for  his  widow,  as  no  longer  existing,  and  in  the  langaage 
of  the  books  "  out  of  the  way,"  it  would  seem  the  devisees 
in  remainder  must  take,  and  be  entitled  to,  the  immediate 
use  of  the  property  devised. 

The  question  then  arises,  is  the  legal  estate  transferred  to 
the  devisees,  or  does  it  still  remain  in  the  executors.  To 
give  full  effect  to  the  testator's  intention,  we  must  look  at 
the  whole  will.  By  the  first  clause  there  is  a  devise  to  his 
grandchildren,  by  name,  to  be  managed  and  controlled  by 
the  executors,  during  the  lifetime  of  his  wife,  who  are  re- 
quired to  pay  over  to  the  devisees  the  net  rents:  at  the 
wife's  death,  the  devisees  are  to  have  the  absolute  estate. 

This  devise  is  free  from  all  doubt;  it  explains,  very 
clearly,  the  testator's  object;  is  dependent  upon  no  subse- 
quent act  of  the  wife,  and  is  determined  only  by  her  death* 
The  second  clause  authorizes  the  executors  to  sell  the  testa- 
tor's Indiana  lands,  in  such  portions  and  on  such  terms,  as 
they  shall  deem  advisable,  the  proceeds  to  be  invested,  and 
one-third  of  the  income  to  be  paid  to  the  widow,  the  other 
two-thirds  to  the  children  of  the  testator's  son,  John,  in 
equal  portions ;  on  the  death  of  the  wife,  the  children  of 
John  Roberts  to  have  the  whole  estate  thus  invested.  From 
these  clauses,  as  well  as  the  third,  we  may  well  infer  the 
testator  intended  to  prevent  the  partition  of  his  estate  until 
the  death  of  his  wife.  He  was  desirous  that  the  executors 
should,  in  the  meanwhile,  have  the  exclusive  control  over 
it,  and  preserve  it,  unimpaired,  for  those  to  whom  it  would 
eventually  pass.  Their  youth,  and  inability  in  other  res- 
pects, might  well  have  induced  him  to  postpone  the  period 
for  the  absolute  eiyoyment  of  the  estate  by  his  children  and 
grandchildren ;  the  rents  in  the  mean  while  being  regarded 
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as  a  sufficient  provision  for  the  devisees  in  remainder.  We 
may,  then,  without  doing  violence  to  the  will  itself,  or  dis- 
regarding any  legal  principles,  hold,  that  the  executors  still 
retained  the  right  to  the  possession  of  the  estate  refused 
by  the  widow,  for  the  same  purpose  for  which  they  would 
have  held  it  if  she  had  accepted  the  life-estate.  The  rents, 
however,  instead  of  being  paid  to  her,  to  be  appropriated 
to  the  devisees  in  remainder,  until  her  death. 

But  if  there  is  any  technical  rule  to  forbid  such  a  con- 
struction, and  that  there  is,  we  are  not  aware,  the  estate  in 
remainder  has  vested  in  possession,  by  the  removal  of  the 
intermediate  term,  and  those  entitled  to  enjoy  it,  can  hold 
it  only,  as  provided  by  the  will  itself. 

At  the  death  of  the  wife,  the  lot  was  to  be  sold  by  the 
executors,  and  the  proceeds  divided  among  the  devisees. 

The  discretion  then  was  vested  in  the  executors  to  dispose 
of  the  property,  and  if  the  time  has  arrived  for  the  execu- 
tion of  the  power,  its  existence  presupposes  the  right  to  the 
possession  by  the  trustees.  This  point  was  held  by  the  Su- 
preme Court  in  8  Ohio,  824,  Dabney  v.  Manning^  et  oZ., 
and  we  see  no  reason  to  doubt  its  application  to  the  present 
case. 

Whether,  then,  we  hold  the  executors  are  entitled  to  the 
possession  to  preserve  the  estate,  and  receive  the  rents,  until 
the  death  of  the  widow,  or  to  sell  the  property  in  virtue  oi 
the  discretion  vested  by  the  will,  we  hold  they  might  well 
have  sustained  the  present  action. 

It  has  been  objected  that  if  the  devisees  in  remainder 
take  an  immediate  estate,  under  the  third  clause,  the  devi- 
sees, under  the  first  and  second  clauses,  will  be  compelled 
to  bear  the  whole  burden  of  the  widow^s  dower,  it  being 
understood  when  she  received  her  life-estate,  she  was  en- 
dowed of  a  portion  of  the  testator's  property,  included  ia 
these  clauses.  We  can  not,  in  deciding  principles,  if  we  are 
satisfied  they  are  rightly  applied,  be  controlled  by  the  in- 
convenience they  may  produce.  It  is  impossible  to  adjudi- 
cate upon  any  case,  unless  such  a  result  is  more  or  less 
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prodiuoed ;  and  if  we  were  asked  to  withhold  our  decision 
itntil  we  were  aatisfied  that  there  would  be  no  canae  for  com* 
plaint)  we  might  well  decline  to  render  judgment  in  any 
case,  however  clear  should  be  our  convictions  of  the  law. 

We  suppose,  however,  all  anticipated  difELculties  could  be 
obviated  and  equitably  arranged,  if  the  interference  of  the 
proper  tribunal  should  be  invoked. 

Judgment  affirmed. 


Buvus  Mathbw  v.  Thb  Commissionebs  of  Hamilton 

County. 

1^  It  is  the  duty  of  the  county  commission  en,  In  the  first  Instance,  to  em- 
ploy suitable  persons  to  clean  and  keep  in  order  the  court-rooms,  and  to 
perform  other  acts  of  like  necessity  for  the  comfortable  and  convenient 
transaction  of  public  business  in  the  courts,  and  this  duty  includes  sucl) 
provision  for  the  probate  court. 

3.  Should  the  commissioners  refuse,  or  neglect,  upon  proper  request,  to 
make  these  provisions,  it  would  devolve  upon  the  courts,  as  a  matter  of 
necessity,  to  have  them  made  until  the  commissioners  could  be  required, 
by  mandamuSf  to  do  so ;  and  in  such  cases,  the  commissioners  would  be 
liable  for  the  compensation  of  persons  so  employed. 

Specul  Term. — ^Action  to  recover  for  Bervices  as  janitor 
of  the  rooms  of  the  probate  court. 

The  facts  of  appointment  and  service  appear  in  the  decision. 

W.  -B.  ProbascOy  for  plaintiff. 

Qroesheck  ^  Thompson^  for  defendants. 

Spencer,  J.  This  is  an  action  brought  by  the  plaintiff  to 
recover  a  compensation  for  services  rendered  by  him  as  an 
employee  in  the  office  of  the  probate  judge  of  Hamilton 
county — said  services  consisting  in  the  making  of  firee, 
cleaning  out  and  keeping  in  order  the  court-room,  and  per- 
forming other  acts  of  like  necessity,  for  the  comfort  and 
convenience  of  the  probate  court.    It  appears  in  evidence, 


MAT  TERM,  M6«.  WT 


^Am  lt|^7^w  w.  Th»  GonalHloMn  of  HM»ilto»  OoQiity, 


tbat,  on  the  5th  df^y  of  May,  1865,  the  judge  of  the  prohatf 
pourt  made  an  order,  directiiig  the  sheriff  of  the  county  to 
procure  a  8uitahle  person  to  perform  such  services,  and 
thereupon  the  sheriff,  with  the  consent  and  approval  of  th# 
judge,  and  assuming  to  act  on  hehalf  of  the  county,  em* 
ployed  the  plaintiff  for  that  purpose,  who  entered  upon  the 
performance  of  the  lahors  for  which  he  was  engaged,  on  th# 
7th  day  of  May,  and  continued  in  such  employment,  with 
the  knowledge  of  the  defendants,  from  that  time  until  th# 
gOth  day  of  October  following,  receiving  pay  weekly,  out  of 
the  county  treasury,  with  the  consent  of  the  defendant0t 
»nd  upon  the  orders  of  the  county  auditor.  On  the  17th  of 
October,  1855,  the  board  of  commissioners,  then  in  session 
^opted  the  following  resolution,  viz : 

^Resdvedy  That  we  do  not  acknowledge  the  right  of  any 
person  or  persons  to  make  any  appointment  of  messenger  ox 
nergeant-at-arms,  in  or  about  the  court-house ;  and  no  such 
messenger  or  sergeant-at-arms  will  be  paid  for  his  or  their 
parvices  out  of  the  county  treasury." 

Notice  of  this  resolution  was  communicated  to  the  plaio^ 
tiff,  who,  nevertheless,  continued  to  perform  the  service! 
aforesaid,  under  the  said  appointment,  from  that  time  until 
the  bringing  of  the  present  action,  a  period  of  ninety-twa 
days,  or  fifteen  weeks  and  two  days,  for  which  servioef 
the  commissioners  refuse  to  make  him  any  compensation  ( 
nor  have  they,  during  said  period,  made,  or  offered  to 
make,  any  other  provision  for  the  performance  of  such 
pervice.  It  appears,  from  the  evidence,  that  the  business 
of  the  office  is  very  extensive,  and  the  services  performed 
))y  plaintiff  highly  essential  to  the  cleanliness  and  conve- 
nience of  the  court-room  and  ofllce,  and  the  comfort  of 
all  persons  having  business  therein,  and  that  the  sma 
charged  by,  and  heretofore  paid  and  allowed  to,  the  plaintlS^ 
ia  a  reasonable  compensation  for  their  performance.  On  tb§ 
part  of  the  defendants  it  was  proved  that,  prior  to  the  ap« 
pointment  of  the  plaintiff,  the  defendants  had  employed  qq9 
Belknap,  to  perform  the  same  services  for  the  probate  court} 
but  the  judge  of  probate  refused  to  permit  him  to  perform 
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the  same,  alleging  that  he  was  a  stranger  wholly  unknown 
to  him,  and  he  did  not  know  whether  he  was  trustworthy, 
and  he  was  not  bound  to  inquire.  This  appointment  of  Bel- 
knap was  revoked  by  the  defendants  on  the  28th  day  of 
July,  1855,  by  the  following  resolution : 

"  Resolved^  That  the  resolution  of  April  28, 1855,  appoint- 
ing H.  P.  Belknap  as  sergeant-at-arms  in  the  probate  court, 
is  hereby  rescinded,  as  the  resolution  was  illegal  and  unau- 
thorized by  law,  as  we  believe." 

It  is  conceded,  on  the  part  of  the  defendants,  that  the 
services  performed  by  the  plaintiff  are  essential  to  the  clean- 
liness, comfort,  and  convenience  of  the  court-room,  and  the 
proper  conducting  of  the  business  in  the  probate  court.  But 
it  is  denied  that  the  defendants,  as  representatives  of  the 
county,  are,  in  anywise  liable  therefor,  on  either  one  of  two 
grounds : 

1.  That  it  is  not,  in  anywise,  the  duty  of  the  county  to 
provide  for  the  performance  of  such  services,  and  make 
compensation  therefor;  but  the  same  should  be  provided 
for,  either  by  the  sheriff  of  the  county  or  by  the  judge  of 
probate  himself. 

2.  That  if  it  be  required  of  the  county  to  make  such  pro- 
vision, then  it  devolves  upon  the  defendants,  as  representa- 
tives of  the  county,  and  not  upon  the  sheriff  or  probate 
judge,  to  see  that  the  provision  is  made ;  and,  forasmuch  as 
the  defendants  appointed  a  suitable  person  to  perform  the 
service,  whom  the  judge  of  probate  refused  to  receive,  the 
county  is  not  responsible  for  services  performed  by  another, 
without  the  consent  of  the  defendants. 

I.  Upon  the  first  of  these  objections,  we  remark  that  it  ia 
the  duty  of  the  public  to  make  suitable  provisions  for  the 
administration  of  justice.  This  includes  not  merely  the  or- 
ganization of  courts,  but  the  providing  of  court-rooms,  with 
all  the  appendages,  furniture,  and  appointments  whatso- 
ever, necessary  to  render  them  comfortable  to  the  courts  and 
commodious  to  the  public.  These,  under  our  system,  with 
the  exception  of  judges'  salaries,  are  uniformly  chargeable 
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upon  the  county  treasnryy  when  other  provision  is  not  made ; 
each  county  being,  for  this  and  other  purposes  of  public 
concern,  a  political  organization  represented  by  the  county 
commissioners.  Section  one  of  the  act  providing  for  the  erec- 
tion of  pablic  buildings,  authorizes  and  empowers  the  com- 
missioners to  build  and  furnish  suitable  court-houses,  etc.,  and 
to  provide  therein  rooms  for  clerks  of  courts,  sherifis,  and 
other  county  officers.  Section  three  of  the  same  act  requires 
the  commissioners  to  furnish  and  keep  them  in  repair.  These 
words  are  not  used  in  a  restricted  sense,  but  in  a  general  and 
enlarged  one,  embracing  all  that  is  necessary  and  proper  to 
make,  and  to  keep  them  in  a  condition,  commodious  and  com- 
fortable for  the  transaction  of  the  public  business,  and  includ- 
ing all  the  labor  requisite  for  that  purpose.  This  opinion  is  fully 
warranted  by  the  decision  of  the  Supreme  Comi^  in  the 
case  in  11  Ohio,  868,  Commissioners  of  Trumbull  county  v. 
Hvtchins ;  where  the  court  say :  "  It  is  the  legal  duty  of  the 
county  commissioners  to  furnish  all  things  coupled  with  the 
administration  of  justice,  within  the  limits  of  their  own 
county."  It  is  supposed  that  the  probate  court  does  not  stand 
upon  the  footing  of  other  courts,  in  this  respect;  the  office  of 
the  probate  judge  being  ministerial,  to  a  certain  extent,  as 
well  as  judicial  Although  this  be  true,  the  conclusion,  drawn 
fix>m  it,  by  no  means  follows.  The  probate  court  has,  in 
every  respect,  the  most  important  judicial  function  to  perform, 
requiring  a  convenient  court-room,  for  the  accommodation  of 
the  public ;  and  for  which,  by  section  thirteen  of  the  act  es- 
tablishing such  courts,  provision  is  required  to  be  made  by  the 
county  commissioners,  at  the  expense  of  the  county.  It  has 
jurisdiction  not  only  of  the  probate  of  wills,  and  settlement  of 
administrators'  and  guardians'  accounts ;  of  actions  for  the 
sale  of  real  estate  by  administrators  and  guardians,  and  for 
the  completion  of  contracts  made  by  deceased  persons ;  but  it 
has  jurisdiction  in  matters  of  habeas  corpus ;  to  make  inquests 
respecting  lunatics ;  to  make  inquests  of  the  compensation  to 
be  made  to  the  owner  of  private  property,  appropriated  to 
public  use ;  to  tiy  contests  of  the  election  of  justices  of  the 
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])eace,  and  it  has  jnrifldiction  of  public  offenses  not  punishable 
by  imprisonment  in  the  penitentiary,  or  by  justices  of  the  peao% 
for  ivhich  juries  must  be  summoned  and  provision  made  for 
their  accommodation.  In  the  exercise  of  this  extensive  jurist 
diction,  the  probate  court  must,  necessarily,  become  a  place  of 
great  public  resort,  and  require  the  same  conveniences  and 
accommodations  as  are  required  by  the  other  courts  of  thcl 
County. 

There  is  no  provision  of  law  which  calls  upon  the  sheri^ 
or  upon  the  judge  of  probate,  to  furnish,  at  his  individual  ex- 
()ense,  either  the  labor  or  the  materials  requisite  for  keeping^ 
the  court-room  of  the  probate  judge  in  a  condition  conven- 
ient to  himself  and  to  others.  On  the  contrary,  the  service* 
thus  required,  being  of  public  necessity,  must  be  paid  for  by 
the  public,  which,  for  those  purposes,  as  before  observed,  ii 
represented  by  the  county  in  the  persons  of  its  commissioners. 

It  has  been  supposed  that  section  three  of  the  act  in  relation 
to  sheriff's  fees,  was  intended  to  meet  a  case  of  this  descrip-' 
tion.  It  reads  as  follows:  "The  court  of  common  pleai 
shall  make  allowance,  not  exceeding  f  100  per  year,  for  the^ 
sheriff,  for  services  where  the  State  fails,  or  the  defendantcf 
prove  insolvent,  and  for  other  services  not  particularly  pro- 
vided for."  Although  this  section  of  the  law  might  possi- 
bly be  so  applied,  as,  in  many  cases,  to  compensate  for 
i^rvices  such  as  those  which  are  the  subject  of  the  present 
action,  yet  it  is  clear  to  my  mind  that  it  was  not  intended 
fis  the  sole  means  of  making  such  compensation,  but  to 
ftpply  to  those  official  acts  of  the  sheriff,  which  it  was  hi0 
duty,  and  his  alone,  to  perform.  The  charge  and  custody 
6f  the  court-house  is  not  confided  to  the  sheriff  alone ;  he^ 
is  required  to  act  under  the  direction  and  control  of  the^ 
(Commissioners,  as  will  be  seen  hereafter,  and  it  could  not 
have  been  intended  to  subject  him  to  the  entire  expense  c^ 
taking  such  charge,  and,  at  the  same  time^  put  him  undef 
the  control  of  others. 

n.  The  second  objection  made  by  the  defendants  to  h 
Recovery  is,  that  prior  to  the  time  of  performing  any  servio^ 
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by  the  plaintiff,  the  defendants  had  made  suitable  provision 
Ibr  the  performance  of  the  same  service  by  the  appoint^ 
ment  of  Belknap  for  that  purpose,  whom  the  probate  judge 
refused  to  permit  or  allow  to  discharge  the  same,  without 
sufficient  cause,  assuming  to  himself  the  right  to  select  hi» 
own  agents,  and  thereby  discharging  the  county  from  aU 
responsibility  in  the  matter. 

This  objection  is  answered  by  the  facts  of  the  case«  If  it 
be  true  that  the  sole  right  or  duly  of  making  such  provision 
is  devolved,  by  law,  upon  the  county  commissioners,  yet  in 
the  present  case,  although  they  had  made  such  provision^ 
and  the  same  was  refused,  they  did,  in  fact,  accept  the  sei^ 
vices  of  the  plaintiff,  and,  for  a  period  of  nearly  six  months, 
caused  the  same  to  be  paid  for  out  of  the  county  treasury^ 
Meanwhile,  they  repealed  the  resolution  appointing  another^ 
declaring  that  it  was  unlawful,  and  refused,  subsequently^ 
to  make  other  provision.  In  this  state  of  the  case,  it  wan 
an  act  of  public  necessity  that  the  service  should  be  peif*« 
formed  by  some  one ;  whether  under  the  direction  of  the 
sheriff',  to  whom  the  custody  and  charge  of  the  court-house 
is  confided,  or  of  the  probate  judge,  does  not  seem  to  me 
material,  since,  in  either  case,  the  law  raises  an  implied 
promiee  to  pay  for  it  as  much  aa  it  is  reasonably  worth. 
This  rule  was  applied  in  6  Ohio,  23,  Trustees  of  Cincinnati 
Township  v.  Aaron  Ogden.  That  was  an  action  brought 
against  the  township  for  supplies  fhmished  by  a  private 
individual  to  a  pauper,  who  was  a  township  charge,  the 
overseers  of  the  poor  having  refused  to  provide  them.  The 
court  held  that,  although  it  was  discretionary  with  the 
trustees  to  make  or  refuse  an  order  for  the  support  of  it 
pauper,  yet  it  was  a  discretion  which  must  be  so  exercised 
as  to  carry  into  effect  the  object  of  the  law ;  and  when  they 
refused  to  perform  the  duty,  another  might  do  it  for  thern^ 
and  have  his  remedy  by  action  against  the  township. 

This  view  of  the  matter,  in  my  judgment,  disposes  of  the 
ease ;  but  a  desire  was  uttered  on  the  trial  to  have  an  ez-^ 
presflion  of  opinion  upon  the  question  as  to  whose  duty,  or 
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right,  it  waa  to  provide  for  the  performance  of  services  like 
those  performed  in  the  present  case.  There  is  no  provision 
of  law  which  authorizes  the  judges  of  the  respective  courts, 
in  the  first  instance,  to  interfere  in  the  business  of  providing 
court-room  furniture,  or  any  of  the  appointments  necessary 
to  the  convenient  administration  of  justice — ^these  are  all 
expressly  devolved  upon  the  county  commissioners,  by  the 
enactments  already  quoted.  Should  the  commissioners  re- 
fuse, or  neglect,  upon  proper  request,  to  make  these  pro- 
visions, it  would  devolve  upon  the  court,  as  a  matter  of 
necessity,  to  have  them  made  until  .the  commissioners  could 
be  required  by  mandamus  to  do  so. 

But,  as  the  right  in  such  cases  is  derived  from  necessity, 
it  would  only  be  co-extensive  with  such  necessity,  and 
would  cease  whenever  the  necessity  was  at  an  end.  Aside 
firom  the  express  provisions  of  the  law  above  quoted,  the 
eounty  commissioners  are  the  general  executive  officers  of 
the  county,  empowered  to  levy  taxes  for  the  necessary 
wants  and  exigencies  of  the  county,  to  whom  the  protection 
of  the  interests  of  the  county  are,  in  a  general  point  of 
view,  confided ;  all  questions  or  matters  involving  an  ex- 
penditure of  money  on  the  part  of  the  county,  necessarily 
devolve  upon  them,  unless  specially  referred  by  law  to 
other  persons.  There  is  but  one  provision  of  law  which 
seems  to  impose  upon  another  the  duty  of  providing  for 
services  such  as  those  which  are  the  subject  of  the  present 
suit,  and  that  is  section  six  of  the  act  providing  for  the  erec- 
tion of  the  public  buildings.  It  is  in  these  words :  ^'  The 
sheriff  shall  have  charge  of  the  court-house,  under  the 
direction  and  control  of  the  commissioners.''  Whatever  is 
necessary  to  be  performed  by  the  sheriff,  in  the  takiag  of 
such  charge,  so  as  to  have  the  courts  open  when  required 
by  law,  and  in  a  convenient  manner,  may,  doubtless,  be 
performed  under  his  direction ;  and,  as  an  incident  to  such 
charge,  would  be  the  keeping  of  the  rooms  cleanly  and 
comfortable,  and  the  employment  of  laborers  for  that  pur- 
pose.   Upon  the  sherifi^  therefore,  in  the  first  instance, 
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would  seem  to  devolve  the  duty  of  procuring  suitable  labor- 
ers. But  in  this  he  is  made  subservient  to  the  ^^  direction 
and  control  of  the  commissioners,"  and  can  not  act  contrary 
to  their  wishes,  unless  they  refuse  altogether  to  act  in  the 
matter.  Any  other  view  of  the  subject  would  take  the 
matter  wholly  from  the  control  of  the  commissioners,  and 
enable  others  (it  might  be)  to  make  improvident  contracts 
for  the  county. 

On  the  other  hand,  it  has  been  claimed  that  the  county 
commissioners  are  not  empowered  to  interfere,  and  espe- 
cially with  the  probate  court,  without  consulting  the  wishes 
of  the  respective  courts.  A  proper  degree  of  courtesy 
should,  doubtless,  be  observed  by  the  commissioners,  in  not 
appointing  persons  for  the  performance  of  these  services 
who  are  obnoxious  to,  or  have  not  the  confidence  of,  the 
judges  of  the  court,  as  where  the  individual  appointed  was 
incompetent,  or  not  trustworthy ;  but  to  render  such  an  ap- 
pointment a  matter  of  legal  complaint,  it  must  be  of  such  a 
character  as  to  wholly  fail  of  the  object  intended,  in  which 
case  it  would  be  the  duty  of  the  court  to  cause  the 
obnoxious  person  to  be  removed.  Kow,  is  there  anything 
in  the  situation  of  the  probate  court  which  creates  an  excep- 
tion to  the  general  rule?  It  is  true  that  valuable  papers  are 
committed  to  the  care  of  the  probate  judge,  and  that  bond  is 
given  by  him  for  the  faithful  performance  of  his  duties.  But 
his  responsibilities  are  not  increased  by  the  employment  of 
servants  not  under  his  control,  and  the  circumstance  of  valua- 
ble papers  being,  more  or  less,  exposed  to  accident,  or  loss, 
by  the  employment  of  unworthy  persons  about  the  office, 
only  imposes  upon  the  commissioners  greater  care  and  vigi- 
lance in  the  selection  of  suitable  servants  to  perform  the 
necessary  services  required,  while,  at  the  same  time,  it  does 
not  release  or  take  from  them  the  duty  of  making  such  pro- 
vision. 

Upon  the  whole  case,  judgment  will  be  entered  for  the 
plaintiff  for  the  amount  claimed  in  his    etition,  with  costs, 
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B.  B.  McIlyaini  v.  M.  A.  B&adlxT|  et  al. 

I.  ¥li«>i7or<b  (*proteit  walT^"  written  otw  the  nmme  of  the  indoner  of  % 
pQroittlitory  nolo,  oto.,  %tt  hold  to  be  a  waiTor  of  mil  the  «iept  required  by 
law  to  fix  hu  TiabUit/i  and  thai  the  indoraor  itotenAad  to  disponae  with  the 
l^;al  formalitiee  of  demand  and  notice. 

).  When  the  act  of  the  notary  is  waived,  it  is  eqdyalent  to  what  his  act,  if 
legally  performed,  would  be  when  offered  in  eyidence. 

1*  llo  cottrideratloii  need  W  shown  for  auoh  walvel^  as  the  act  of  the  in* 
doieet  is  an  estO|)pe^  laid  he  ean  not  deny  it  or  inTalidale  its  terms. 

Spbcul  Term. — Action  against  MileB  A.  Bradley,  maker, 
and  Yanaken  Wunder,  indoreer  of  a  promissory  note  in  words 
and  figures  followix^  viz : 

« 11,000.  Cindnnati,  July  21, 1848. 

Thirty  days  after  date,  for  value  received,  we,  jointly  and 
severally,  promise  to  pay,  to  the  order  of  Vanaken  Wunder, 
one  thousand  dollars.  And  it  is  agreed  that  the  liability  of 
neitiher  of  us  shall  be  affected  by  further  time  being  given  fbr 
payment  And  in  case  said  sum  shall  not  be  paid  when  due, 
we  do  hereby  empower  any  attorney  of  record  in  the  United 
States  to  appear  for  us,  or  either  of  us,  before  any  court  hav- 
ing competent  jurisdiction,  waive  process,  and  without  notice 
given  to  us,  to  confess  a  judgment  against  us,  or  either  of  us, 
for  the  above  sum  and  interest  thereon,  from  the  time  the 
same  becomes  due,  and  to  release  all  errors,  and  to  waive  the 
right  of  appeal. 

M.  A.  BRADLEY  &  00. 
PETEE  VOORHIS." 

Indorsed  "  Protest  wwved. 

VANAKEN  ■WTJNDER." 

The  defendant,  Wimder,  filed  his  an«w«r,  setting  up  that 
the  note,  when  it  became  due,  was  not  presented  to  the  mak* 
ers  for  payment ;  and  secondly,  that  nodce  of  the  non-payment 
tliereof  was  not  given  to  him. 
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Miner  ^  Oliver^  for  defendant  Wunder. 

Stobsb,  J.  I  bold,  in  this  case,  that  the  indotaer  might 
diepeose  with  the  presentment  and  notice,  required  to  cbargia 
him,  by  i^ieement  made  brfore  the  matuii^  of  die  contract : 
That  no  coaeidemtioo  need  be  ehown  for  die  agreement,  aB 
tbe  actof  the  iudoraer  was  an  estoppel,  and  he  oaght  not  to  be 
pennitted  to  deny  it,  or  invalidate  its  tenna.  Story  on  Prom. 
K<»teB,  §§271,272, 278,  rad  cases  there  cited. 

What  shall  be  regarded  as  intending  to  waive  demand  and 
Bodoe,  must  d^end  upon  the  ordinaiy  rule  of  construction, 
which  IB  ^plied  to  the  acts  and  lac^iuage  of  all  parties, 
whether  they  a^e  unbodied  in  writing,  or  pro¥ed  by  parol 
and  submitted  to  the  court,  to  be  le^ly  interpreted.  To  de- 
termine that  meaning,  in  a  ease  like  this,  we  must  undeistand 
die  ol^eet  the  parties  had  in  view,  the  matter  before  ihem, 
and  ihe  general  underatanding  of  meichants,  of  the  terms 
need,  or  the  language  employed  to  express  them.  6  Whe»- 
ton,  574-^76,  The  Unwn  Ba»Jc  v.  Hude;  8  Ore^e^  218, 
tSdler  V.  McDonald;  4  Pickering,  625,  Boyd  v.  Ckvdandj 
llWGaAeSi,ei^Bachuv.8kiphard. 

Whenever,  as  in  the  present  case,  the  words  ^protest 
widved"  are  found  over  the  name  of  the  indorser,  we  must 
bold  that  they  were  intended  to  be  a  waiver  of  all  the  steps 
required  by  law  to  fix  his  liability.  It  is  universally  known  ^ 
that  a  protest  is  never  made  until  a  formal  demand  of  pay- 
ment, by  the  notary ;  and  it  is  but  the  just  inference,  from  the 
act  of  the  indorser,  that  he  intended  to  dispense  with  all  legal 
fcNrmalities  precedent  to  his  liability. 

By  the  statute  now  in  force,  the  protest  of  the  notaiy,  iii 
ndiMB  opon  pmmiseoiy  notes,  as  w^  as  bills  of  exchange,  is 
prima  fade  evidence  of  all  the  facts  stated  by  Hie  officer 
wtich,  by  law,  he  is  required  to  perform,  in  order  to  charge 
the  indorser;  and,  it  must  necessarily  follow,  when  the  act  of 
the  Dotaiy  is  waived,  it  is  eqnivafenC  to  what  his  Act,  if  legally 
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performed,  would  be  when  offered  in  evidence.  This  is  the 
construction  of  the  Supreme  Court  of  Pennsylvania,  imder  a 
similar  statute  to  ours.    10  Barr,  108,  Scott  v.  Greer. 

But  the  direct  question  is  decided  in  8  Denio,  17,  Godding^ 
ton  V.  Davis ;  and  affirmed  in  error  in  the  same  case.  1  Corn- 
stock,  186. 

This  construction  follows  out  the  practice  in  the  French 
courts,  where  it  is  held,  if  the  words  "  retour  sansprotit/*  or 
*<  sdnsJraiSf^'  are  written  upon  the  bill,  they  dispense  with  the 
usual  formalities  of  demand  and  notice.  Story  on  Pron[U 
Notes,  §278;  Bylee  on  Bills,  204;  Chitty  on  Bills,  165,  9th 
edition. 

Some  judges  have  limited  the  effect  of  the  waiver,  confining 
it  merely  to  the  notice,  and  insisting  that  the  presentment 
should  be  proved,  as  in  5  Shepley,  16,  Drinkwater  v.  Tebbetts  ; 
1  Louis.  An.  812,  Wall  v.  Bry;  22  Vermont,  561,  Bu^ 
ehanan  v.  Marshall.  This  construction  is  on  the  ground, 
that  the  agreement  to  waive  must  be  construed  strictly,  and 
can  not  be  extended  beyond  the  obvious  meaning  of  its  terms, 
but  it  seems  to  me  the  argument  proves  too  much,  for  at  last 
the  question  is,  what  did  the  parties  intend  ?  I  find%o  diffi- 
culty in  holding  that  the  words  used  imply  a  waiver  of  all  the 
steps  required  to  hold  the  indorser,  and  judgment  is  rendered 
against  him. 

Judgment  for  plaintiff. 


Mabuhe  Ruffneb  v.  The  Board  of  Commissioners  of  Ham- 
ilton County,  and  John  Hawkins. 

1.  The  decision  of  a  oourt,  OTermling  a  demurrer  to  the  petition,  may  b« 
asBigned  for  error,  although  no  exception  thereto  appears  in  the  record. 

2.  A  citizen  of  the  county  may  maintain  an  action  in  his  own  name,  in 
behalf  of  himself  and  other  citizens,  whether  a  tax-payer  or  not,  to 
restrain  the  county  commissioners  from  the  performance  of  acts  which 
are  fraudulent,  in  breach  of  their  trust,  or  in  exoew  of  their  power. 
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3.  A  law  paaeed  in  the  year  1848,  preeoribing  the  mode  in  which  the  com- 
missioners of  this  county  shall  make  contracts,  is  not  of  a  general  nature^ 
and  is  therefore  not  inconsistent  with  the  present  constitution  of  the 
State,  by  reason  of  its  not  having  an  uniform  operation  throughout  the 
State,  so  as  to  be  repealed  by  implication. 

4.  Acquiescence  in,  or  consent  to,  the  alleged  illegal  acts  of  the  defendants 
on  the  part  of  the  plaintiff,  would  bar  his  right  to  an  injunction,  but  it  is 
matter  of  defense,  which  must  be  set  up  and  relied  on  by  the  defendants 
at  the  hearing,  in  order  to  be  made  aTailable. 

Oenbral  Tbkm. — ^Proceeding  in  error  to  reveiee  a  judg- 
ment rendered  for  plaintiff  in  error,  at  special  term  of  June, 
A.  D.  1855y  heretofore  reported  on  p.  89  arUe. 

The  petition,  in  this  case,  was  filed  by  Marine  Bufiher, 
describing  himself  as  a  tax-payer  of  Hamilton  county,  and 
also  one  of  the  three  members  of  the  board  of  county  commis- 
sioners, and  suing,  as  well  for  himself,  as  the  other  tax-payers 
of  Hamilton  county,  who  are  too  numerous  to  be  made  par- 
ties. The  petition  states  that  the  board  are  erecting  a  public 
building — ^an  asylum  for  the  insane — near  Carthage,  in  Ham* 
Uton  county;  that  two  of  the  commissioners  entered  into  a 
contract  with  the  defendant,  Hawkins,  to  do  the  brick-work 
on  the  buildings ;  that  the  plaintiff  knew  nothing  of  this 
^ntract,  and  that  he  had  entered  a  protest  against  it  as  ille- 
gal and  fraudulent 

The  petition  states  that  the  contract  is  indefinite  as  to  the 
amount  of  brick  to  be  furnished,  and  when  the  work  is  to  be 
done ;  that  notice  of  the  intention  to  contract  was  not  given ; 
that  the  price  agreed  to  be  given  was  exorbitant ;  that  other 
persons  are  ready  4nd  willing  to  do  the  work  at  a  less  price, 
and  that  there  will  be  a  loss  to  the  tax-payers  of  |10,000. 

An  amended  petition  was  filed,  which  states  that  the  con- 
tract is  for  the  erection  of  a  public  building,  by  which  a 
liuger  expense  is  involved  [than  $5,000,  and  tiiat  the  county 
commissioners  have  not  submitted  the  question  of  the  policy 
of  such  expense  to  the  qualified  voters  of  said  county.  It 
appears  that  an  act  of  the  legislature,  passed  in  the  year 
1848,  required  such  a  submission,  and  declared  invalid  any 
contracts  made  when  it  was  not  done. 
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The  prayer  of  the  petition  U  for  an  injunction  to  restrain 
any  proceedings  under  the  contract,  and  for  its  rescission. 

To  the  petition  and  amended  petition,  the  board  of  county 
commiseioners  filed  answers.  The  defendant^  Jdbn  ELawldns^ 
demurred  to  the  amended  petition. 

At  the  June  term,  1855,  the  action  was  submitted  on  the 
petition,  answers,  demurrer,  and  proof;  and  a  judgment  was 
entered  at  special  term.  The  court  found  that  the  contract 
was  for  the  erection  of  a  public  buildings  exceeding  in  cost 
|5,000,  and  that  the  act  of  1848  not  having  been  complied 
with,  the  contract  was  void.  A  perpetual  uguncliaQ  against 
any  further  proceedings,  or  any  payment  under  the  contract, 
was  therefore  granted,  and  judgment  rendered  for  the  costs 
of  the  action  in  favor  of  the  plaintiff.  To  the  finding  and 
decision,  no  exception  was  taken,  either  by  a  bill  of  excep- 
tions, or  by  an  entry  at  the  end  of  the  decision. 

Walker^  KMer  ^  Force^  for  plaintifi'  in  error. 

Worthington  ^  Matthews^  and  Geo.  E.  Paghy  for  county 
commissioners. 

Gholson,  J.,  delivered  the  opinion  of  the  court 
The  first  matter  to  be  considered  is,  what  questions  are  pre- 
sented by  the  record  for  decirion  ?  Under  the  former  system 
of  practice,  the  proceedings  to  revise  erroro  in  courts  of  law 
and  in  courts  of  equity  were  different  In  a  court  of  equity, 
there  was,  properly,  no  such  thing  as  taking  an  exception  to 
the  decision  of  the  court  Nor  in  a  court  of  law  was  any  other 
mode  of  exception  known  than  that  by  bill  of  exceptions — the 
object  of  which  was  to  bring  the  supposed  matter  of  error  into 
the  record.  Where  the  matter  of  error  appeared  on  the  face 
of  the  record,  the  party  prejudiced  thereby  had  the  right  to 
avail  himself  of  such  error.  In  a  court  of  equity,  the  remedy 
was  by  a  bill  of  review;  in  a  court  of  law,  by  a  writ  of  error. 
By  01U*  code,  the  distinction  between  suits  at  law  and  in 
equity  is  abolished,  and  one  common  mode  of  taking  advan- 
tage of  error  in  the  decisions  of  courts  is  provided.    The 
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eode^  therefore,  mart  be  our  guide  in  determinmg  what  queih 
tioDs  are  preseuted  by  a  record  for  the  decuion  of  a  ooort  of 
error. 

It  can  not  well  be  doubted  that  there  may  be  erroni  on  tho 
record,  aince,  ae  before  the  code,  which  a  eourt  of  error  will 
revise,  though  so  exoeption  be  noted*  Article  V ,  Chapter  lit 
of  Title  IX,  of  the  Oode^  is  to  be  limited  to  the  auljjeoU 
matter.  The  title  and  chapter  are  headed  ^  Trial.''  At^ol% 
l«-^Trial  in  General.  Artide  2 — iTriais  by  Jury.  Article  ft 
^-^Trials  by  the  Court.  Article  4 — ^Trials  by  Referees.  Ai^ 
tide  5^-*Exoeption8.  Article  &-*Kew  Trials.  Artide  7«*« 
Gtoneral  Provifidon&  Article  8<-*-Time  of  Trial.  Now,  fiie 
exceptions  referred  to  under  artide  5  would  appear  to  be 
tboee  connected  with  a  trial,  either  before  a  court  and  jury 
Vy  the  court  alone,  or  by  referees;  and,  although  a  trial,  aa 
appears  by  Chapter  I  of  the  title,  headed  ^^  Issue,"  embraoea 
liie  tiial  of  issues  of  law  and  of  fact,  yet  the  issues  of  law 
here  meant  are  not  those  arising  on  a  demurrer  to  the  peti* 
lion.  They  had  been  provided  for  by  previous  sections.  Tha 
issues  here  meant,  and  the  trial,  have  reference  to  the  dia* 
position  of  the  case  after  the  pleadings  have  been  completed^ 
to  controvert  issues  of  law  and  fact  As  no  demurrer  waa 
allowed  to  an  answer,  this  rule  would,  in  most  instances,  in- 
volve issues  of  law  and  &aL 

The  term  "<  exception,"  therefore,  in  sections  290,  291,  293, 
898,  and  294,  of  the  code,  is  to  be  controlled  by  the  applici^ 
tion  of  the  rule  ^  naadtur  a  aociisJ'  The  decision  of  the  coprl,^ 
in  sections  290  and  291,  means  a  decision  upon  a  trial*  It 
does  not  refer  to  a  decision  upon  a  demurrer,  or  other  de« 
dsion  not  occurring  upon  the  trial,  or  connected  with  the 
trial,  as  in  the  case  of  an  application  for  a  new  trial  unde^ 
the  succeeding  chapter*  It  could  not,  of  course,  refer  to  an 
error  in  a  judgment  rendered  i^thout  appearance,  or  in  a 
proceeding  after  the  end  of  the  term,  where  there  might 
have  been  no  opportunity  to  except  to  the  deciaon. 

Under  this  view,  it  is  scarcdy  necessary  to  say,  that  the 
only  matter  to  be  ooniidered  in  this  .case  arises  oa  iha^ 
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demurrer  of  one  of  the  defendants.  No  exception  was  noted 
at  the  end  of  the  decision.  If  the  findings  of  the  court 
were  made  tinder  section  280  of  the  code,  to  such  a  case  the 
provision  of  section  290  must  surely  apply. 

The  demurrer  to  the  amended  petition  should  properly 
have  been  disposed  of  by  a  distinct  entry  before  the  final 
hearing  of  the  case ;  on  which  hearing,  there  being  no  an- 
swer, the  matters  in  the  petition  would  be  considered  as 
true ;  but,  substantially,  the  demurrer  was  overruled,  and 
&e  question  is,  whether  the  facts  stated  in  the  petition  en* 
titled  the  plaintifiT  to  the  relief  sought  and  obtained. 

Upon  this  question  two  important  matters  are  to  be  con-* 
sidered — ^first,  as  to  the  right  of  the  plaintifiT  to  sue ;  and^ 
secondly,  as  a  question  of  law,  whether  the  contract,  ad* 
mitting  the  statement  in  the  amended  petition  to  be  true, 
was  illegal  ? 

As  to  the  right  of  the  plaintiff  to  sue :  In  substance,  I 
understand  the  plaintiff  to  come  before  us  as  one  of  a  num- 
ber of  corporators,  complaining  of  the  acts  of  those  cousti- 
tuting  the  acting  authority,  or  governing  body  of  the 
corporation.  If  the  county  of  Hamilton  constitutes  a  cor- 
poration, under  the  name  of  the  county  commissioners,  then 
the  citizens  of  the  county  must  be  deemed  the  corporators* 
If  individual  action,  on  the  part  of  a  corporator,  can  inter- 
fere with  the  action  of  regularly  constituted  corporate  au- 
thority, undoubtedly  a  proper  mode  of  suit  is  by  one 
corporator  in  behalf  of  the  others.  In  this  view,  it  would, 
perhaps,  make  no  difference  whether  the  corporator  was  a 
tax-payer,  or  not ;  his  being  a  tax-payer,  certainly  does  not 
diminish  his  right  to  sue.  It  is  true,  it  might  have  been 
made  an  objection,  that  the  non-tax-paying  citizens,  being 
also  corporators,  should  have  been  parties ;  but  this  is  not 
pointed  out  as  a  ground  of  demurrer.  The  only  question 
is,  can  the  plaintiff  alone,  or  in  connection  with  any  other 
parties,  obtain  relief? 

To  my  mind  it  is  a  matter  of  grave  doubt  whether  the 
county  ccmmufisioners  constitute  any  such  corporation,  or 
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whether  the  citizens  of  the  coanty  can  be  deemed,  in  any 
proper  sense,  corporators.  But  if  the  county  commissioners 
act  for  the  county  in  such  a  mode,  that  the  county  is  respon* 
sible  for  fraud  or  acts  of  negligence  within,  the  scope  of 
fheir  authority,  for  their  breach  or  omission  of  duty  as  to 
matters  of  public  concern,  then  necessity  would  seem  to 
require  that  the  citizens  should  have  the  same  right  of  re* 
straint  as  other  corporators  have  in  like  cases.  If  ow  both 
these  questions  appear  to  be  settled  by  our  Supreme  Court. 
First,  that  the  county  is  so  responsible,  as  a  corporation, 
represented  by  the  county  commissioners.  This  was  con- 
ceded by  this  court  ia  the  case  of  Mxghds  v.  The  County  Corn^ 
missianers,  upon  the  authority  of  2  Ohio,  848,  Commissioners 
of  Brown  County  v.  BuU.  Secondly,  that  corporators  may 
maintain  a  suit  against  the  directors,  or  governing  body,  for 
fraud,  breach  of  trust,  and  excess  of  power,  seems  to  have 
been  decided  in  5  Ohio,  162,  Taylor  v.  Miami  Exp.  Co,  It 
will  be  observed  that  in  England  and  New  York,  in  such 
eases,  the  Attorney  General  may  sue,  and,  when  others  sue, 
he  must  be  made  a  party.  No  such  power  exists,  and  no 
such  course  could,  under  any  provision  of  our  statutes,  be 
pursued.  If  the  persons  interested  can  not  sue,  there  ap- 
pears no  other  remedy  than  the  one  taken  in  this  case.  It 
appears  to  be  a  matter  of  necessity.  Such  a  relief  is  clearly 
contemplated  in  several  English  cases,  and  has  been  sus- 
tained in  American  authorities.  See  2  Hare,  461,  Foss  v. 
HdrbotUe;  1  Phill.  790,  Mozley  v.  Alston;  4  Hare,  290,  Lund 
V.  Blanshard;  2  Parsons  Eq.  Cas.  148.  In  view  of  these 
authorities,  I  feel  bound  to  come  to  the  conclusion  that  the 
plaintiff  had  a  right  to  sue  in  a  proper  case. 

The  next  and  most  important  question  in  the  case,  is, 
whether  the  act  of  1848  continued  in  force  at  the  time  the 
alleged  contract  purports  to  have  been  made. 

It  is  not  claimed  that  this  act  has  ever  been,  in  express 
terms,  repealed.  A  repeal,  by  implication,  is  claimed  to 
result,  not  only  ft^m  the  provisions  of  the  schedule  to  the 
eonstitution,  but  also  from  subsequent  legislative  enact* 
ments.    The  rales  as  to  repeals  by  implication,  so  strongly 
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Iftid  down  in  S  Ohio  St  607»  Gbas  v.  DtZIotfi,  show  to  my 
mind,  condosiyely,  tbat  there  is  no  ground  to  daim  any 
anch  repeal  in  thia  oa»e»  nnleea  sectioA  26  of  article  2  of  th% 
institution  haa  altered  the  roles  of  conatraotion  as  to  repeab 
by  implication*  That  section  provides  that  <^  all  laws  of  a 
general  nature  shaQ  have  a  uniform  operation  throughout 
the  State." 

Whether  this  provision  had  the  effect  to  abolish  lawa  of  a 
general  nature,  the  operation  of  which  was  confined  to  par* 
ticular  counties^  or  to  remove  from  counties^  excepted  from 
the  operation  of  general  laws,  such  exception,  or  whether  the 
provi^on  was  directory  as  to  future  legislatioui  it  is  not^ 
perhaps,  necessary  to  inquire.  The  important  inquiry  ia» 
what  is  meant  by  laws  of  a  general  nature^  or,  rather^ 
whether  the  particular  law  in  question  is  embraced  in  that 
description  ?  Any  other  inquiry  would  be  only  in  illustn^ 
tion  or  aid  of  the  principal  one. 

A  distinction  has  been  often  taken  between  public  and 
private  acts,  and  also  between  general  and  local  laws.  The 
precise  line  between  them  has  n^ver  been  drawn,  and  few 
oases  have  arisen  in  which  any  effort  has  been  made.  There 
are  several  recent  cases  in  England  referring  to  this  distine* 
tion.  Whether  an  act  is  to  be  deemed  public  or  private^ 
general  or  local,  might,  to  some  extent,  depend  on  the 
intention  of  the  legislature  in  its  passage ;  and,  in  order  to 
discover  this  intention,  the  classification  made  in  publishing 
the  act  might  be  examined.  15  Mees.  &  Wels.  251,  Bichardk 
V.  EastQ. 

But  surely  this  classifioation  can  not  control,  nor  properly 
influence  the  question  whether  the  law  be  of  a  general  or  a 
local  and  personal  nature.  A  public  and  general  law  may 
be  of  a  local  or  personal  nature,  and  so  a  law  of  a  general 
nature  might  be  made  local,  the  very  evil  in  view  of  section 
26,  article  2,  of  the  constitution.  There  appears  to  be  a 
clear  distinction  between  a  general  law  and  a  law  of  a  gen« 
eral  nature.  It  might  be  in  the  power  of  the  legislature  to 
confer  on  many  laws  the  form  of  a  general  law;  but  the 
Mture  of  a  law^  whether  general  or  local  and  apecial»  ia 
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inherent  in  the  law  itself,  and  a  matter  which  the  legislature 
can  neither  give  nor  take  away  by  the  manner  in  whieh  it 
is  passed  or  published.  Whether,  therefore^  any  law  be  a 
law  of  a  general  natnre,  will  depend  cm  the  proTisions  of 
the  law,  and  be  a  matter  of  judicial  oonstmctioB*  It  is  • 
question  which  may,  in  some  cases,  present  eoosidexablt 
difficulty;  and  it  would  be,  perhaps,  dangerous  to  attonpt 
any  general  definition  of  what  are  laws  of  a  general  natures 

There  is  one  guide  in  determining  what  are  laws  of  m 
general  nature,  afforded  by  the  section  of  the  constitutioii 
under  consideration.  The  laws  of  a  general  ^nature  are 
intended  to  have  a  uniform  operation  throughout  the 
State.  Laws,  therefore,  which,  from  their  nature,  can  not 
operate  uniformly  throughout  the  State,  can  not  be  em- 
braced under  the  expression  of  laws  of  a  general  nature. 
The  legislature  may  provide,  by  general  laws,  for  matters  in 
their  nature  local*  Indeed,  as  to  some  matters,  the  l^isla* 
ture,  it  has  been  supposed,  are  required  so  to  do  by  the  con* 
stitution ;  as  in  the  case  of  the  organization  of  cities  and 
Tillages.  However  general  some  of  the  laws  on  this  subject 
are  in  form,  they  are,  in  their  nature,  essentially  special, 
and  must,  of  necessity,  be  local  and  partial  in  their  oper- 
ation. 

And  here,  it  must  be  remembered,  that,  except  as  to 
some  specified  matters,  the  legislature  is  not  prohibited 
from  passing  local  and  special  laws,  as  to  matters  in  their 
nature  local  and  special.  The  prohibition  is  not  to  confine 
a  law,  in  its  nature  general,  to  a  particular  locality;  or  not 
to  except  from  the  operation  of  a  law  of  a  general  nature  a 
particular  locality.  If,  therefore,  any  subject-matter  is,  in 
its  nature,  local,  requiring  special  le^slation,  section  20, 
article  2,  does  not  prohibit  special  legislation  on  that  sub- 
ject. The  legislature  is  not  required  to  provide  for  every 
local  and  special  matter,  by  general  laws,  whenever  it  can 
be  done,  but  are  prevented  from  restricting  the  operation 
of  laws  of  a  general  nature  to  any  part  of  the  State  less 
than  the  whole.    Such  laws,  when  enacted,  are  to  have  a* 
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nnifonn  operation  throughoat  the  State;  their  operation 
can  not  be  confined  to  one  coanty  or  to  fifty  counties. 

It  will  be  observed  that  the  first  clause  of  section  26,  ar- 
ticle 2,  speaks  of  the  operation  of  laws;  the  second  clause, 
of  the  taking  efieot  of  acts  passed  by  the  general  assembly. 
These  two  clauses  have  no  necessary  connection,  and  one 
^ves  no  aid  in  the  construction  of  the  other.  The  history 
of  their  introduction  into  the  constitution  shows  that  they 
were  derived  from  distinct  sources.  The  operation,  in  the 
first  clause,  is  not  the  taking  effect  in  the  second.  The  first 
dause  refers  to  laws,  pre-supposing  the  act  to  have  taken 
«ffect,  and  regulates  its  operation  as  a  law ;  the  second  clause 
IB  directory  as  to  acts — ^things  not  yet  laws. 

As  said  in  reference  to  the  term  '^  laws  of  a  general  na- 
ture," so  with  the  term  "  uniform  operation,"  it  would  be 
difiicult  to  give  any  satisfactory  general  definition.  It  is  not 
confined  to  the  taking  effect  and  being  a  law  throughout 
the  State,  for  every  law  may  be  said  to  have  that  operation. 
Is  it  sufficient  that  it  may  operate  uniformly  at  the  discre- 
tion of  different  and  distinct  bodies  throughout  the  State? 
In  other  words,  is  a  mere  power  to  act  upon  subject-matters, 
in  their  nature  distinct  and  different,  though  it  may  be  of  a 
like  kind,  the  uniform  operation  of  a  law  ?  Does  the  oper- 
ation of  the  law  consist  in  its  effect  on  those  who,  by  its 
means,  are  affected  in  person  or  estate,  or  in  the  grant  of  a 
power  to  produce  the  effect?  If  a  like  power  be  given  to 
bodies  created  for  the  purpose  in  all  the  counties  of  the 
State ;  but  the  exercise  of  the  power  depends  on  the  dis- 
cretion of  those  bodies,  and  in  some  counties,  it  may  be 
exercised,  and  in  some  it  may  not ;  in  some  counties  it  may 
be  exercised  to  a  certain  extent,  and  in  others  to  a  different 
extent,  involving  heavy  burdens  upon  the  people,  or  light, 
as  the  discretion  of  those  acting  under  the  power  shall 
determine.  Does  the  operation  of  the  law  consist  in  the  grant 
ef  power,  or  its  exercise?  If  in  the  latter,  it  seems  clear 
that  such  a  law  is  not  one  having  a  uniform  operation 
throughout  the  State.    From  its  nature  it^can  not  have  a 
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uniform  operation ;  and  if  so,  then  it  can  not  be  a  law  of  a 
general  natare,  within  the  meaning  of  the  constitution.  It 
may  be  a  general  law  because,  in  general  terms,  and  by  a 
general  description,  applicable  to  all,  it  confers  powers  upon 
distinct  bodies  of  men ;  but  as  these  bodies  of  men  may,  and 
indeed,  in  many  cases  of  necessity  must,  exercise  the  power 
differently  and  to  a  different  extent,  and  with  different  effect 
on  those  to  be  affected,  it  is  not  a  law  of  a  general  nature. 

It  appears  to  me  that  laws  conferring  power  on  the  county 
commissioners  to  erect  public  buildings,  fall  within  the  above 
reasoning,  and  can  not  be  considered  laws  of  a  general  nature, 
having  a  unifonn  operation  throughout  the  State.  Laws  reg- 
ulating those  matters  in  the  government  of  the  counties  of  a 
Btate,  in  their  nature  different,  depending  on  taste  and  dis* 
cretion,  as  to  which  no  uniform  rule  can  be  prescribed,  must 
be,  in  their  nature,  special.  In  the  absence  of  any  express 
provision  of  the  constitution,  that  the  counties  of  the  State  shall 
be  governed  alike,  by  the  same  general  laws,  I  can  see  no 
reason  why  q>ecial  laws  for  the  purpose  may  not  be  passed, 
if  special  laws  on  the  subject  can  be  passed,  then  no  general 
law  that  is  passed,  is,  necessarily,  a  law  of  a  general  nature. 
Undoubtedly,  laws  having  for  their  object  the  regulation  of 
the  counties  of  the  State  may  be  of  a  general  nature,  and 
have  a  uniform  operation.  In  the  same  act,  one  part  may  con* 
tain  a  law  of  that  description,  and  another  part  a  law  in  its  na- 
ture special.  As,  if  the  improper  use  of  county  funds  by  conmus* 
sioners  was  made  an  offense  punishable  by  fine  and  imprison- 
ment, it  would  certainly  be  improper  to  limit  the  operation  of 
this  provision  to  particular  counties ;  and  yet  I  can  see  no 
room  to  doubt,  in  consideration  of  greater  labor  and  responn* 
bility,  the  compensation  allowed  to  commissioners  in  one 
county  might  be  fixed  at  a  larger  amount  than  in  other 
counties. 

I  think  the  conclusion  to  which  I  have  arrived,  is  sustained 
by  the  remarks  of  the  Supreme  Court  in  2  Ohio  St  616| 
Cass  V.  DiUon.  In  those  remarks,  it  wiU  be  observed  that 
the  court  puts,  by  way  of  example,  a  law  as  to  the  jail  of 
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JTMnihan  awiity,  as  not  being  a  law  of  a  general  nature,  and 
not  itepealed  by  the  constitutioa.  Had  it  been  a  law  of  a  gen- 
eral natare,  being  confined  to  one  county,  the  court  seeme  to 
hare  sappoeed  that  the  constitution  itself  would  have  operated 
itB  repeal  That  view  being  oorfect,  the  case  is  etfong  author- 
ity to  sustain  the  conclusion  that  the  act  of  1848  has  never 
been  repealed  by  implication. 

I  am  entirely  satisfied,  the  provision  of  the  constitution  hav^ 
ii^  no  effect  to  change  die  rule  of  construction,  that  no  in- 
tention has  ever  been,  m  any  manner,  expressed  by  the  legis- 
latere  to  repeal  the  act  of  1848.  That  act,  and  the  general 
law  conferring  a  grant  of  power,  may  well  stand  together. 
One  gives  the  power,  the  other  regulates  and  vestricts  the 
mode  of  its  exercise. 

There  is  an  objection  to  relief  to  the  plaintifi:^  Bnfiher,  on  a 
gronnd  which  may,  perhaps,  be  inferred  from  the  statements 
in  the  petition,  and,  vory  probably,  did  exist,  in  point  of  fact 
The  petition  states  that  the  oommisfflonerB  are  erecting  a  pub- 
lic bnildiog,  called  the  ^Asylum  of  Lunatics,"  near  Carthage. 
Then  foUowa  the  statement  of  the  contract  for  the  brick-work 
with  the  defendant,  Hawkins.  It  may  be  very  fidrly  inferred 
that  the  plaintift'  was  cognizant  of  the  commencement  of  the 
bnildiBg,  and  probably  assented  thereto.  Then,  undoubtedly, 
was  the  time  to  take  the  (Ejection,  that  there  had  been  no 
sabmission  to  the  people  of  the  question  whether  the  building, 
the  cost  of  which  would  exceed  ^,000,  should  be  constructed. 
One  occupying  the  position  of  the  plaintiff,  assenting  or  ac» 
qniescing  in  the  construction  of  the  building  as  a  whole,  could 
not  be  pioperly  heard  afterward  to  object,  on  such  a  ground, 
to  a  contract  for  a  portion  of  the  work,  and  ask  for  his  relief 
tbe  extraordinary  remedy  by  injunction. 

Had  this  objection  been  taken,  and  anything  like  such  a 
state  of  fitct  been  presented,  in  our  opinion,  the  petition  should 
haMe  been  dismissed.  Bnt  such  an  objection,  I  think,  at  least 
on  the  final  bearing,  shoidd  appear  to  have  been  taken  by 
answer.  Thia  apparent  aeqniescenoe,  or  Infenred  consent, 
■Bgbt  peobably  hava  been  explained.  It  waa  pvoperly  a  mat- 
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ter  of  defense.  It  is  not  so  stated  in  tiie  petition  as  to  make 
a  part  of  tibe  case  of  the  plaintiff.  It  is  a  mere  matter  of  in- 
ference, and  the  statement  of  it  hy  way  of  inducement  The 
«Bl)0taiitM  &ofeB  «s«,  that  tiie  building  to  be  erected  will  ex^ 
i3eed  in  coe(t  ^,000 ;  that  no  question  as  to  the  policy  of  the 
expenditure  has  been  submitted  to  a  vote  of  the  people ;  that 
the  contract  is,  therefore,  unauthcnized  and  void,  and  the  ex- 
penditure of  the  money,  prc^)06ed  by  the  board  of  conmus- 
tioners,  will  be  a  breach  of  their  trust  and  duty,  and  an  excess 
of  their  power,  lea^i^  to  a  heavy  burden  and  charge  on  the 
plaintiff,  and  those  for  whom  he  sues.  This  makes  out  a  case 
for  reli^  upon  the  demurrer.  We  have  no  right  to  look  to  a 
ground  of  defense  inferentially  appearing,  and  which  was  not 
relied  on  by  the  defendants. 

Under  these  views,  in  my  opinion,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


SouTHEKN  Bank  of  Esntuokt  v.  Gassawat  Brashears  akb 

Jambs  H.  Laws,  Pabtnbbs,  btc. 

X  Tile  trme  tcit  wf  oury  i«,  -whether  a  p«Hy  seearet  to  biiiuielf,  at  aU 
eveiUa,  a  return  of  the  principal,  with  more  tfam  the  l^al  interest  by  way 
of  profit.  If  lose^  expense,  and  del^y,  be  expected  to  occur,  so  as  to  re- 
dace  the  interest,  an  allowance  may  be  made  for  them,  and  it  will  not  be 
'usurious,  even  tbeu|^  H  reeult  in  greater  profit  €han  lawful  interest. 

^  The  Teaeon  why  the  «dfBiio&  of  the  eurrent  fate  of  exchange  to  the 
legal  Mte  of  iotereet  does  not  constitute  usury  is,  that  the  former  is  a 
Just  and  Uwftil  compensation  for  receiving  payment,  at  a  place  where  the 
money  is  expected  to  be  less  valuable  than  at  a  place  where  it  is  ad- 

'  Yanced  and  hmt;  atidihis  reascm  exists  nrhere  tiM  lender  dftoounts  the 
drawer's  bill,  as  well  as  when  he  buys  a  bill,  in  the  market,  of  the  payee. 

3.  A  bill  of  exchai^e  is  no(-dc|>riYed  of  the  «hai«otor  of  a  bill  by  the  fact 
of  its  being  payable  at  the  place  where  drawn.  It  is  the  form  of  the  in- 
strument which  gives  it  character,  and  not  the  Intention  to  transmit 
*fcnds  fK>m  «ne  pkce^  musHSkmr. 

t,  Jl  IftU  0i  niwliim^  wiHi  «  vtew  to  the  ttdiwaocment  ef  oommaroial 
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intercourse,  should  be  taken  according  to  its  natural  tenor  and  effect,  aa 
appearing  on  the  face  of  it,  without  requiring  the  purchaser  to  institute 
an  inquiry  into  the  true  nature  of  its  origin,  or  the  object  of  the  parties 
in  making  it. 

5.  Where  the  charter  of  a  foreign  bank  provides  that  the  business  of  the 
bank  shall  be  "to  lend  money,  discount  promissory  notes  and  bills,  and 
deal  in  exchange ;"  and  "  that  said  bank  shall  not  contract  for,  or  receive, 
a  greater  rate  of  interest  than  six  per  cent,  per  annum  for  the  loan  or 
forbearance  of  money ;  and  interest  on  promissory  notes,  negotiable  and 
payable  at  said  bank,  and  there  discounted,  shall  be  calculated  on  the 
time  such  notes  have  to  run,  including  three  days  grace,  and  shall  be 
paid  in  advance,  and  on  banking  principles,  in  conformity  with  Bowlett's 
tables  of  discount  and  interest," — it  is  not  usury  for  the  bank  to  receive  a 
bill  of  exchange  from  the  drawer,  payable  at  another  place,  and  to  deduct 
therefrom  interest  at  the  legal  rate,  together  with  the  usual  and  customary 
deduction  of  exchange  between  those  points. 

6.  Such  a  transaction  is  not  a  loan  of  money,  but  is  a  dealing  in  exchange^ 
authorized  by  such  charter. 

BpeciaIi  Term. — ^Action  apon  a  bill  of  exchange. 

The  facts  sufficiently  appear  in  the  decision. 

Tafty  Key  ^  Perry y  for  plaintiiF. 

Tilden^  Bairden  ^  Curwen,  for  defendants. 

Bpenceb,  J.  This  is  an  action  upon  a  bill  of  exchange, 
drawn  by  Mark  Buckingham  upon  the  defendants,  G*. 
Brashears  &  Co.,  in  favor  of,  and  payable  to  the  order  o^ 
the  plaintiffs,  dated  November  9, 1858,  for  the  payment  of 
$4,053.12,  in  ninety  days.  The  bill  is  dated  at  Cincinnati, 
and  is  addressed  to  the  defendants  at  Cincinnati,  and  is 
there  payable ;  it  was  accepted  by  defendants,  and  dishon* 
ored  at  maturity.  The  plaintiffs  having  made  out  a  prima 
fade  case,  are  entitled  to  recover  the  amount  of  the  bill, 
with  interest,  unless  barred  by  the  facts  set  up  in  defense. 
They  are  as  follows : 

On  June  25, 1868,  Baper,  Cox  k  Co.  drew  a  bill  of  ex- 
change upon  Mark  Buckingham,  dated  at  Cincinnati,  and 
addressed  to  Buckingham  at  Cincinnati,  whereby  they  re- 
quested the  latter,  in  four  months  after  date,  to  pay  to  tha 
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order  of  themselves  (8,984.34,  at  Ohio  Life  Insurance  and 
Trust  Company  Bank,  in  Cincinnati, for  value  received; 
which  bill  was  accepted  by  Buckingham,  and,  being  in- 
dorsed by  Raper,  Cox  &  Co.,  was  sent  by  them  to  the 
Southern  Bank  of  Kentucky,  at  their  banking  house  in 
CarroUton,  Kentucky,  and  by  the  latter  purchased,  or  dis- 
counted, taking  out  therefrom  f  120.18,  and  paying  over  to 
the  order  of  Raper,  Cox  &  Co.  the  sum  of  f  3,864.16,  as  the 
net  proceeds;  of  the  sum  taken  out,  f 80.84  was  charged  as 
interest,  at  the  rate  of  six  per  cent,  per  annum,  or  one  per 
cent,  for  every  sixty  days,  and  $89.84  for  exchange  between 
CarroUton  and  Cincinnati,  being  at  the  rate  of  one  per  cent. 
The  acceptance  by  Buckingham  was  made,  in  fact^  for  the 
mere  accommodation  of  Baper,  Cox  k  Co.  Before  the  bill 
matured,  Kaper,  Cox  k  Co.  failed,  and  assigned  and  trans- 
ferred all  their  assets  to  Buckingham,  to  indemnify  him 
against  his  liabilities  on  their  account.  A  portion  of  the 
stock  was  in  the  hands  of  the  present  defendants,  for  sale, 
as  auctioneers,  at  the  time  when  the  bill  in  suit  was  drawn. 
On  the  day  appointed  for  sale,  the  plaintiff  brought  suit 
upon  the  original  biD  against  the  parties  to  it,  and  was 
about  to  attach  the  property  to  be  sold ;  to  avoid  which  the 
bill  in  suit,  drawn  by  Buckingham  upon  Brashears  &  Laws, 
was  made  and  accepted — ^being  for  the  amount  of  principal 
and  interest  on  the  original  bill,  adding  interest  for  the  time 
the  substituted  bill  had  to  run — ^the  defendants  to  retain 
indemnity  out  of  the  sales  made. 

It  is  claimed  on  the  part  of  the  defendants,  that  the  dis- 
count, or  purchase  of  the  original  bill,  was  made  in  violation 
of  the  plaintiff's  charter,  which  limits  it  in  the  discount 
of  bills  and  notes,  to  charge  by  way  of  interest  at  the  rate 
of  one  per  cent,  only  for  every  sixty  days ;  whereas,  in  the 
present  instance,  interest  was  not  only  charged  at  that  rate, 
but  an  additional  sum  of  one  per  cent,  was  charged  as  in- 
terest, or  for  forbearance  in  fact,  under  color  of  exchange ; 
that  being  in  violation  of  the  plaintiff's  charter,  the  pur- 
cdiase  was  void ;  and  the  plainti^  having  no  claim  upon 
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tli6  original  bill,  can  have  none  upon  that  which  has  been 
ntbstitnted  for  it,  the  latter  being  given  without  considera* 
tion. 

AsBuming  that  the*pIaintift*'B  right  np<Hi  the  original  bill 
is  to  be  determined  solely  by  the  law  of  their  incorporation, 
and  that  such  law  has  been  violated  in  the  transactiiniy 
upon  which  the  right  is  founded,  by  the  taking  of  more 
than  six  per  cent,  interest  on  the  purchase,  or  for  a  loan  of 
money,  it  is  undoubtedly  trae  that  such  right,  or  claim,  is 
wholly  groundless,  for  want  of  power  or  capacity  in  liie 
plaintiff  to  make  the  purchase.  8  Ohio,  280,  ButUc  of  ChU^ 
tieathe  v.  Swayne^  d  oL;  2  Pet.  627,  Bank  U.  S.  v.  Owens ; 
7  B.  Monroe,  648,  PUcher  v.  The  Banks.  It  is  equally  true 
that  if  the  plaintiff  had  no  right  of  action  upon  the  ori^nal 
bill,  they  can  have  none  upon  its  substitute  from  want  of 
consideration.  4  McLean,  250,  Orr  v.  Lacy;  8  How.  XT.  S. 
71,  Walker  v.  Bank  of  Washington ;  see  also  2  Conn.  280, 
Bcisford  V.  Sanford. 

Had  the  plaintiff,  then,  any  authority,  by  the  charter,  to 
make  the  contract  involved  in  the  purchase  of  this  bill  t  By 
■ecticMi  2  of  the  charter,  it  is  provided  that  the  business  of 
the  bank  shall  be  ^  to  lend  money,  discount  promissoiy  notes 
and  bills,  and  deal  in  exchange."  Whether  the  contract 
under  consideration  be  regarded  as  the  discount  of  a  bill,  or  as 
a  purchase  of  exchange,  or  as  a  mere  loan  of  money,  it  would 
be  equally  authorized  under  this  section  of  the  charter,  at  what* 
ever  rate  the  loan,  discount,  or  purchase,  might  have  been 
made.  But  section  28  of  the  charter  prorides  ^  that  said  bank 
shall  not  contract  for,  or  receive,  a  greater  rate  of  interest  than 
ox  per  cent  per  annum  for  the  loan  or  forbearance  of  money ; 
and  interest  on  promissoiy  notes,  negotiate  and  payable  at 
said  bank,  and  there  discounted,  shall  be  calculated  oa  the 
time  such  notes  have  to  run,  including^  three  days  of  grace, 
and  shall  be  paid  in  advance,  and  on  banking  principles,  in 
conformity  with  Hewlett's  tables  of  discount  and  interest  "-— 
L  e.,  at  the  rate  ci  one  pter  cent  for  every  oxty  days. 

It  will  be  seen  that  thia  section  of  the  charter  makes  m 
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alfaision  to  the  purchase,  or  discount  of  bills  of  exchange,  or 
of  promisBOiy  notes^  payable  elsewhere  than  at  the  bank  itself. 
Jk«  to  these,  no  limit,  or  rate,  seems  to  be  prescribed,  imless 
they  come  within  the  class  of  ^  loans  of  money."  It  seems 
to  me,  also,  that  the  loans  here  referred  to  are  of  those  soms 
which  are  expected  to  be  returned  to  the  bank,  at  the  place 
where  and  by  the  person  to  whom  loaned ;  and  hence  the 
aUneion^  in  the  latter  part  of  this  section,  to  notes  payable  at 
ihe  bank,  and  the  phrase  is  used,  as  in  section  2,  in  contra* 
distinction  to  ^  dealing  in  exchange ;"  so  that  it  would  be  a 
^gitimate  transaction  to  purchase  or  discount  a  note,  or  bill, 
payable  elsewhere  than  at  the  bank,  which  involved  the 
opesntioBL  of  an  exchange  of  money,  though  more  was 
charged  in  the  purchase,  or  discount,  than  would  amount  to 
interest  at  the  rate  of  six  p^  cent;  provided,  that  it  was  a 
fiur  charge  for  the  difference  of  exchange,  and  was  not  a 
mere  cover,  or  shift,  to  exact  more  than  the  interest  allowed. 
In  the  present  case,  therefore,  though  the  bill  were,  in  fact, 
ezecated  by  Buckingham  for  the  accommodation  of  the 
drawers,  and  it  was  so  known  to  the  plaintiff  at  the  time  of 
the  discount,  yet  if  it  were  expected,  as  between  the  parties, 
that  it  would  be  paid  at  maturity  at  Cincinnati,  where  pay- 
able, the  plaintiff  had  a  right  to  charge,  in  addition  to  in- 
teiesty  the  finir  rate  of  exchange  between  the  place  of  discount 
and  the  place  of  payment,  upon  a  bill  of  that  description. 
The  ground  of  distinction  between  a  bill,  or  note,  payable  at 
the  place  where  discounted,  and  one  payable  at  a  distant 
pcnnt,  is  obvious  enough*  In  the  former  case,  no  operation 
whatever  of  exchange  is  peifonned— no  risk,  or  expense,  or 
delay,  in  the  collection  and  transmission  of  the  fund,  is  in- 
eoired,  whereby  loss,  or  diminution,  in  the  amount  of  the 
iBterest,  is  either  hazarded,  or  sustained.  In  the  latter  case, 
all  of  these  have  to  be  encountered,  and  should  be  provided 
tori  and  the  law  allows  a  suitable  compensation.  Whether 
the  bill,  or  note,  be,  in  fact,  an  accommodation,  or  a  business 
transaction,  in  that  respect,  makes  no  difference,  the  elements 
of  chaige  for  exchange  remain  the  same;  that  is,  in  either 
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case  there  is  the  same  risk,  the  same  delay,  and  the  same  ex- 
pense, in  the  collection  and  in  the  transmission  of  the  funds. 
The  true  test  of  a  usurious  law  is,  whether  a  party  secures  to 
himself,  at  all  events,  a  return  of  the  principal,  with  more 
than  the  legal  interest  by  way  of  profit  If  loss,  and  ex- 
pense, and  delay,  be  expected  to  occur,  so  as  to  reduce  the 
interest,  an  allowance  may  be  made  for  them,  and  it  will  not 
be  usurious,  even  though  it  result  in  greater  profit  than  lawful 
interest 

What  is  reasonable,  in  such  cases,  is  best  determined  by 
the  experience  of  mankind,  which,  in  monetaiy  and  com- 
mercial affairs,  is  generally  exhibited  in  the  usages  of  trade ; 
hence  it  is,  in  cases  of  this  description,  where  the  question 
has  arisen  whether  the  purchase  of  a  bill  was  usurious  or  not, 
it  has  been  determined  by  the  consideration  whether  the  rate 
of  exchange  charged,  in  addition  to  interest,  was  usual,  or 
not,  in  bills  of  the  like  sort  If  usual,  it  would  be  wholly 
unsafe  to  go  into  the  field  of  speculation,  and  determine  that 
the  rate  charged  was  unreasonable,  and,  therefore,  a  mere 
cover  for  usury,  merely  because  the  usage  might  seem  arbi- 
trary, or  the  reasons  which  induced  it  should  not  be  fully 
apparent 

In  13  How.  172,  Btickingham  v.  McLean^  the  principles  I 
have  above  advanced  seem  to  be  fully  sustained.  That  was 
a  case  of  a  bill,  or  bills,  of  exchange,  drawn  in  Cincinnati 
upon  iN'ew  Orleans,  payable  on  time,  discounted  by  a  bank  in 
Cincinnati,  for  the  benefit  of  the  drawee,  at  interest  oi^  and 
from  one  to  one  and  a  half  per  cent  exchange,  which  was 
admitted  to  be  the  customaiy  rate  on  time-bills,  although 
sight-exchange  was  at  par,  or,  perhaps,  at  a  premium.  The 
court  says :  ^'  It  is  no  proof  of  usury  that  the  bank  did  not  take 
the  market  rates  on  sight-bills  which  they  did  not  discount, 
if  they  took  only  the  market  rates  on  those  they  did  discount 
It  WBA  also  insisted  that  the  bank  did  not  buy  these  bills,  but 
were  the  first  takers  for  loans  of  money  made  to  the  drawers ; 
but  we  are  unable  to  perceive  how  the  fact  that  the  banks 
were  the  first  takers,  can  be  of  any  importance  in  the  case, 
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nor  do  we  deem  it  material  that  these  bills  were  discounted 
for  the  drawers.  The  reason  why  the  addition  of  the  current 
rate  of  exchange  to  the  legal  rate  of  interest  does  not  con- 
stitute usury  is,  that  the  former  is  a  just  and  lawftil  compen- 
Bation  for  receiving  payment  at  a  place  where  the  money  is 
expected  to  be  less  valuable  than  at  the  place  where  it  is  ad- 
vanced and  lent;  and  this  reason  exists  when  the  lender 
diflcounts  the  drawer's  bill,  as  well  as  when  he  buys  a 
bill  in  the  market  of  the  payee.  In  neither  case  is  it 
usury  to  take  the  regular  and  customaiy  compensation  for 
the  loss  in  value  by  change  of  place  of  payment  The  con- 
tract is  not  unlawful,  unless  more  than  six  per  cent  has  been 
taken,  or  reserved  for  interest — ^not  if  taken  for  a  change  in 
the  place  of  payment;  and  in  determining  whether  the  excess 
over  six  per  cent  has  been  reserved  for  interest,  or  as  a  just 
compensation  for  changing  the  place  of  payment,  the  custom- 
ary, or  the  market  value  of  this  change,  is  evidence  of  the 
real  intent  of  the  parties,  and  so  evidence  of  the  validity  of 
.the  contract" 

Bo  here,  though  this  bill  be  accepted  for  the  accommoda- 
tion of  the  drawer,  the  purchaser  has  a  right  to  suppose  it 
will  be  paid,  if  need  be,  at  maturity,  for  his  accommodation, 
at  the  place  named  for  payment;  if  such  be  his  reasonable 
expectation,  the  charge  for  difference  in  the  place  of  payment 
is  not  less  reasonable  and  proper  than  if  the  bill  had  been  a 
business  transaction.  To  this  effect  is  7  B.  Mon.  551,  Flicker 
V.  The  BankSj  where  the  court  says:  "If  the  bank  were  to 
-purchase  a  fictitious  bill,  knowing  that  such  was  its  character; 
that  it  was  made  merely  for  the  purpose  of  borrowing  money, 
and  would  be  returned  unpaid,  discounting  interest,  as  well  as 
exchange  thereon,  then  the  purchase  would  not  be  regarded 
as  in  good  faith,  but  would  be  considered  usurious."  But 
why  usurious?  Because  a  charge  is  made  for  difference  in 
the  place  of  payment,  when  no  such  payment  is  expected ; 
but  in  the  case  under  consideration,  all  the  parties  to  the  bill 
lived  at  or  near  the  place  of  payment,  and  there  could  be, 
and  was,  no  reasonable  expectation  of  payment  anywhere 
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else.    Aleoy  would  not  payment,  in  all  i»x)babilil7,  be  aekedy 
and  enforced  here  ? 

But  suppose  I  err  in  this  view  of  the  subject,  is  it  clearly 
apparent  that  the  plaintiff  knew  the  real  character  of  thia 
transaction;  L  e.,  that  the  bill  was  created  for  the  purpose  of 
raising  money  ? 

1.  There  is  nothing  in  the  form  of  the  bill  itself,  which 
furnishes  any  indication  that  it  is  not  what  it  purports  to 
be,  a  debt  from  the  acceptor  to  the  drawer.  The  fact  that 
it  is  drawn  in  Cincinnati,  and  payable  there,  does  not  deprive 
it  of  the  character  of  a  bill  of  exchange.  It  is  the  form  of 
the  instrument  which  gives  it  character,  and  not  the  inten- 
tion to  transmit  funds  from  one  place  to  another ;  althongh 
such  is  one  of  its  most  useful  offices.  So  it  was  held  in  8 
Cro.  Mees.  k  Bos.  468,  Amner  v.  Clark^  that  a  bill  of  exr 
change,  drawn  in  London  upon  a  merchant  in  Bmssela,  pay- 
able in  London,  and  accepted,  so  payable,  was  an  inland  bill 
of  exchange,  and  yet  it  purported  to  transfer  no  funds  from 
one  place  to  another,  being  payable  in  the  place  where  drawn. 

2.  It  is  in  evidence  that  it  is  not  unusual  for  mercantile 
operations  here  to  assume  the  form  of  a  bill  of  ezchange» 
when  the  paper  is  intended  to  be  offered  for  sale  or  discoimt 
in  any  of  the  Kentucky  banks,  and  we  have  pretty  signifir 
cant  evidence  of  the  fact  in  the  drawing  of  the  very  bill 
now  in  suit. 

3.  It  is  stated  by  Crawford,  cashier  of  the  bank,  that 
when  the  bill  was  presented  for  discount,  it  was  represented 
as  a  business  transaction,  and  that  the  bill  was,  in  fact,  dis- 
counted under  the  supposition  that  such  was  its  character. 

In  opposition  to  this,  the  only  evidence  is  that  of  Judge 
Hall  and  Mr.  Langdon,  who  express  their  opinion,  as  ex- 
perts, that  the  bill  is  a  kite,  made  for  the  purpose  of  raising 
money ;  while  Gilmore,  and  Ernst,  and  Messick,  who  are 
probably  equally  familiar  with  such  paper,  pronounce  it 
genuine,  or  real,  that  is,  judging  from  its  appearance  only. 

Giving  all  due  weight  to  the  opinion  of  such  men  as  Hall 
and  Langdon,  it  proves  notiung  more  than  that  the  bill  may 
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or  may  not  have  been  a  kiie.  If  donbtftil  whether  it  were 
flo,  the  legal  effect  of  the  transaction  ought  to  prevail,  if  for 
no  other  reaaon,  on  grounds  of  public  policy.  It  would 
materially  impair  the  usefulness  of  such  paper,  and  expose 
it  to  unnecessary  burdens,  if  every  purchaser  were  bound  to 
inquire  into  the  bciB  upon  which  it  was  founded.  Upon 
tins  subject  it  is  well  said,  by  the  learned  judge,  in  the  case 
above  referred  to,  of  PUcher  v.  The  Banks^  p.  551 :  ^^  With  a 
view  t6  the  advancement  of  commercial  intercourse,  a  bill 
of  exchange  should  be  taken  according  to  its  natural  tenor 
and  effect,  as  appearing  on  the  face  of  it^  without  requiring 
the  purchaser  to  institute  an  inquiiy  into  the  true  nature  of 
its  origin,  or  the  object  of  the  parties  in  making  it,"  etc. 

But  the  inquiry  still  remains,  whatever  the  character  of 
this  bill  may  have  been,  or  may  have  seemed  to  be :  was  it 
purchased  in  good  fidth,  by  the  plaintiff  as  a  bill  of  ex<* 
change,  and  was  the  extra  charge  of  one  per  cent,  made 
upon  it  as  a  difference  of  exchange,  or  was  it  a  mere  cover 
to  unlawful  interest? 

1.  It  may  be  remarked  that  the  transaction  purports,  on 
its  face,  to  be  the  purchase  of  a  bill  of  exchange,  and  not  a 
mere  loan  of  money.  Interest  is  charged  upon  it,  at  the 
rate  of  six  per  cent.,  and  a  charge  for  exchange  is  separately 
madev  It  is  not  in  form  of  a  loan,  because  the  money  is  not 
to  be  repaid  by  the  drawer,  but  by  a  third  party. 

2.  The  charge  for  exchange  was  a  usual  and  reasonable 
charge  in  like  cases,  and  is  therefore  consistent  with  the 
outward  appearance  of  the  transaction.  All  the  witnesses, 
except  Langdon,  testify  that,  on  time  bills,  having  from  sixty 
to  one  hundred  and  twenty  days  to  run,  drawn  within  the 
space  of  one  hundred  miles,  one  per  cent,  exchange  is  a 
usual  and  customary,  if  not  invariable,  charge.  In  Ken- 
tucky it  is  a  uniform  charge,  between  whatever  points 
drawn,  whether  from  a  country  town  upon  this  city,  or  vice 
versttj  and  more  was  not  taken  in  the  present  case. 

8.  However  it  may  be  elsewhere,  it  is  in  proof  that  the  rate 
of  exchange  on  such  bills,  at  CarroUton  or  Cincinnati,  is  one 
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per  cent.  Crawford  swears  to  this,  and  he  is  the  only  one 
of  all  the  witnesses  who  does  or  can  testify  to  the  actual 
rate  hetween  those  two  points.  Now,  it  may  be  true,  as  a 
general  thing,  that  sight  exchange  is  in  &vor  of  Cincinnati, 
as  between  it  and  the  adjacent  towns ;  but,  unless  there  be 
a  demand  for  it  at  the  maturity  of  a  bill,  it  is  manifest  that 
the  bank  owning  the  bill  may  have  to  keep  it  a  considerable 
time  on  deposit,  at  the  risk  of  both  principal  and  interest, 
or  call  for  its  return,  at  an  expense  of  a  premium  equal, 
according  to  the  testimony  of  Bishop,  in  some  cases,  to  the 
amount  of  the  exchange  charged.  No  bank,  therefore, 
which  had  not  a  constant  and  steady  demand  for  sight 
exchange  on  Cincinnati,  could  afford  to  buy  time  bills  on 
Cincinnati,  without  charge  for  exchange. 

Lastly,  the  application  was  not  in  form  for  a  loan  of 
money,  to  be  repaid  by  the  borrower,  but  to  dispose  of  a 
bill  for  the  benefit  of  the  drawer ;  and  there  was  no  pre- 
vious or  subsequent  conversation  between  the  parties,  going 
to  show,  in  anywise,  that  the  parties  contemplated  any  act 
difierent  from  the  apparent  nature  of  the  transaction.  Un- 
der these  circumstances,  I  feel  it  would  be  wholly  unsafe  to 
hold  this  a  corrupt  agreement  between  the  parties,  when 
neither  of  them  seems  to  have  so  regarded  it,  and  when  it 
is  perfectly  consistent  with  commercial  usage,  or  the  fedr 
transfer  of  commercial  paper. 

Having  decided  this  transaction  to  be  dealing  in  exchange, 
within  section  2  of  the  charter  of  the  bank,  and  not  a 
mere  loan  of  money  within  section  28,  I  do  not  deem  it 
necessary  to  consider  whether  the  contract  is  to  be  construed 
by  the  laws  of  Kentucky  or  by  those  of  Ohio,  since,  in 
either  case,  it  would  be  held  equally  valid. 

The  law  of  March  19, 1850,  2  Curwen,  1524,  which  pro- 
hibits banking  institutions  from  charging  more  than  one- 
fourth  of  one  per  cent,  for  exchange,  in  addition  to  interest 
upon  the  purchase  of  bills  payable  at  any  place  within  this 
State,  is  confined,  in  its  terms,  to  banking  institutions  within 
this  State,  and,  of  course,  does  not  apply  to  the  plaintiff 
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whose  business  is  conducted  without  this  State,  and  who, 
without  the  State,  made  the  purchase  in  the  present  case. 

As  the  plaintiff,  then,  had,  in  my  opinion,  a  just  right  to 
enforce  payment  of  the  ori^nal  bill,  they  are  clearly  entitled 
to  enforce  payment  6f  its  substitute. 

Judgment,  therefore,  will  be  entered  in  favor  of  the  plain- 
tiff, for  the  amount  of  the  bill  in  suit,  with  interest,  from 
its  maturity  to  the  first  day  of  the  present  term. 

Judgment  for  plaintiff 


The  Madison  Insurance  Company  v.  William  C.  Pbllowbs, 

AND  Othbrs. 

1.  In  a  policy  of  iiiBiirance,  containing  a  condition  that  "  no  insurance  shaU 
be  oonsidered  binding  until  the  payment  of  the  premium,"  an  acknowl* 
edgment  of  its  receipt  ia  conclusive,  for  the  purpose  of  giving  effect  to 
the  policy,  as  binding,  Arom  the  time  of  delivery;  the  subsequent  non* 
payment  of  the  premium  will  not  avoid  it,  unless  it  is  expressly  so  pro- 
vided. 

3.  When  the  policy  contains  a  condition  that  "all  claims  under  this  policy 
are  barred  unless  prosecuted  within  one  year  from  the  date  of  loss,"  that 
condition  is  performed,  if,  within  the  year,  a  suit  is  brought,  in  good 
faith,  for  the  purpose  of  enforcing  the  claim ;  and  if  the  assured,  for  good 
cause,  abandon  that  suit,  and  promptly  bring  another,  although  after  the 
year  has  elapsed,  he  is  not  barred  of  his  right  to  recover. 

3.  Where  the  policy  contains  a  clause,  "  that  in  case  of  any  other  insurance 
upon  the  said  property,  not  notified  to  said  company  and  mentioned  in 
or  indorsed  upon  this  instrument,"  then  the  policy  shall  be  void,  which 
is  relied  on  as  a  defense,  it  is  error  to  admit  parol  evidence  of  conversa^ 
tions  between  the  parties,  prior  to,  or  cotemporaneous  with,  the  delivery 
of  the  policy,  to  prove  that  the  defendant,  by  the  delivery  of  the  policy, 
without  indorsement  of  the  prior  insurance,  having  verbal  notice  thereof, 
has  waived  the  contract  requiring  the  indorsement.  In  a  case  framed  to 
correct  an  omission  in  the  policy,  on  the  ground  of  mistake,  or  fraud,  such 
evidence  is  admissible. 

4.  Distinction,  in  the  application  of  this  rule,  between  conditions  jpreeecfen^ 
and  9ub8eguent  In  the  latter,  it  is  enough,  if  the  assured  give  notice  in 
fact  of  the  subsequent  insurance,  and  was  ready  and  wiUing  to  have  the 
indorsement  made. 
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6.  Where  the  pretnisee  iniured  consist  of  two  distinct  buildings,  separately 
covered  by  prior  insurance,  and  the  subsequent  policy  covers  both,  it 
constitutes  a  case  of  double  insurance,  within  the  meaning  of  the  con- 
dition. 

Genebal  Term. — ^Proceeding  in  error  to  reverse  a  judg- 
ment rendered  for  the  defendant  in  error,  at  special  term  of 
April,  A.  D.1856. 

Lincoln^  Smith  ^  Wamoek^  for  plaintiff  in  error. 

Kingj  Anderson  ^  Sage^  for  defendants  in  error. 

Spencer,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  petition  in  error  to  reverse  a  judgment  rendered 
at  special  term.  The  original  action  was  brought  by  Fel- 
lowes,  Johnston  k  Co.,  upon  a  policy  of  insurance  issued  by 
the  plaintiff  in  error,  on  the  13th  day  of  January,  1851, 
whereby  they  caused  to  be  insured,  for  t^e  period  of  one  year 
next  ensuing,  Sanderson  Robert,  for  account  of  whom  it 
might  concern,  in  the  sum  of  $8,500,  ^  upon  a  certdn  frame 
building  in  Cincinnati,  commonly  known  as  E.  Wilson's 
pork-house." 

The  petition  contained  the  usual  averments  of  payment 
of  premium,  the  loss  by  fire  within  the  term  insur^,  due 
proof  and  notice  thereof,  and  refusal  of  payment  by  de- 
fendant. Among  other  provisions  of  the  policy  were  the 
following :« In  case  of  any  other  inauranoe  upon  the  aaid 
property,  not  notified  to  said  company,  and  mentioned  in^ 
or  indorsed  upon  this  instrument,  then  this  policy  shall  be 
void  and  of  no  effect;  and  if  any  subsequent  insurance  shall 
be  made  upon  ^e  property  herein  insured,  which,  with  the 
sum^or  sums  ah'eady  insured,  shall,  in  the  opinion' of  said 
company  amount  to  an  over4nsurance,  the  said  company 
reserve  to  themselves  the  right  of  canceling  this  policy  by 
paying  to  the  insured  the  premium,  pro  raiay  for  the  unex- 
pired portion  of  the  term  of  this  insurance,  and  in  case  of 
loss  or  damage,  the  insured  shall  not  be  entitled  to  recover 
of  said  company  any  greater  proportion  thereof  than  the 
amount  hereby  insured  shall  bear  to  the  whole  amount 
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insured  on  said  property/'  Also,  the  following:  '^All 
claimfl  under  this  policy  are  barred  unless  prosecuted  within 
one  year  from  the  date  of  loss.^  Also,  the  following:  ^  No 
insurance  shall  be  considered  as  binding  until  the  payment 
of  the  premium.'' 

The  matters  of  defense  relied  upon  in  the  answer,  and 
controverted  at  the  trial,  were  three-fold:  First,  that  the 
premium  for  insurance  had  not  been  paid  at  the  time  of  the 
loss.  Second,  that  the  present  action  had  not  been  prose- 
cuted within  a  year  from  the  time  of  the  loss.  Third,  that 
at  the  time  of  the  issuing  of  the  policy  sued  on,  Bobert 
had  two  other  policies  of  insurance  upon  the  same  premises, 
then  in  full  force,  one  issued  by  the  New  York  Protection 
Insurance  Company,  in  his  favor,  for  the  sum  of  $1,5009 
and  the  other  by  the  Orleans  Insurance  Company,  for  tht 
sum  of  $2,000,  of  which  ^^  he  had  given  the  defendant  no 
notice ;  and  had  not  caused  notice  of  the  same  to  be  indorsed 
upon  the  policy  issued  by  the  defendant;  and  that  the  de« 
fendant  had  no  other  notieei  thereof." 

The  case  was  submitted  to  the  court,  who  found  for  the 
plaintiffs,  assessing  their  damages  at  $4,268.88.  The  defend* 
ant  thereupon  moved  for  a  new  trial,  on  two  grounds :  First, 
that  the  court  erred  in  receiving  certain  testimony,  objected 
to  at  the  trial.  Second,  that  the  finding  of  the  court  was 
contrary  to  the  law  and  evidence.  The  motion  being  over* 
ruled,  a  judgment  was  entered  up  for  the  plaintiflb,  to 
reverse  which  is  the  object  of  the  present  petition.  A  bill 
of  exceptions,  embodying  all  the  evidence  received  on  the 
trial  of  the  cause,  and  the  exceptions  of  counsel  thereto, 
accompanies  the  record ;  the  particulars  of  which  need  not 
be  set  forth,  except  so  far  as  necessarily  applicable  to  the 
points  now  decided  and  involved  in  the  defense  set  up. 

L  With  regard  to  the  first  branch  of  the  defense  set  up, 
the  non-payment  of  the  premium,  the  evidence  on  the  part 
of  the  plaintifb  was,  that  no  demand  of  premium  was 
ever  made  by  the  defendant,  or  its  agent,  upon  Bobert,  but 
that  Kobert  had  a  claim  against  the  defendant,  for  another 
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I068,  and  passed  the  premium  to  their  credit  on  that  account, 
and  that  the  agent  of  the  company  accounted  with  them 
for  the  amount  of  the  premium.  The  evidence  on  the  part 
of  the  defendant  was,  that  the  premium  was  charged  to 
Bohert  on  the  hooks  of  the  company,  and,  as  appears  by 
them,  was  not  in  &ct  paid  up  to  the  time  of  the  loss,  and 
that  Robert,  after  the  loss,  acknowledged  its  non-payment. 

We  deem  it  unnecessary  to  determine  whether  upon  the 
weight  of  evidence  the  premium  appears  to  have  been  paid 
in  £Etct,  or  not.  It  was  treated  and  considered  by  the  parties, 
as  paid  at  the  time  of  the  delivery  of  the  policy,  and  an 
acknowledgment  of  its  receipt  is  expressed  in  the  policy. 
This  acknowledgment  is  made  for  the  purpose  of  giving 
eflect  to  the  policy,  as  binding,  from  the  time  of  delivery, 
and  must  be  held  conclusive  for  that  purpose.  20  Barb. 
476,  New  York  Central  Ins.  Co.  v.  National  Protection  Ins. 
Co.y  and  cases  cited;  1  Oampb.  582;  8  Taunt.  498;  1  Sandf. 
8.  C.  58;  1  Phil,  on  Insurance,  §§514,  515;  2  Ibid,  2116, 
1849, 1998. 

If  the  policy  be  binding  at  the  time  of  the  delivery,  the 
subsequent  non-payment  of  the  premium  will  not  avoid  it,  un- 
less expressly  provided  for.  The  decision  of  the  court,  there- 
fore, upon  this  point  of  the  defense,  was  clearly  right. 

n.  With  regard  to  the  second  branch  of  the  defense,  viz : 
that  the  present  action  was  not  brought  agreeably  to  the  re- 
quirement of  the  policy,  within  one  year  from  the  date  of  the 
loss.  The  language  of  the  policy  in  this  respect,  as  already 
quoted,  is  ^  all  claims,  under  this  policy,  are  barred,  unless 
prosecuted  within  one  year  from  the  date  of  loss."  The  facts, 
as  applicable  to  this  defense,  are,  that  the  insurance  was  taken 
out  by  Robert  for  the  benefit  of  the  present  plaintifi,  and  the 
policy  assigned  to  them,  with  the  assent  of  the  company  in- 
dorsed upon  it,  before  the  loss  happened.  Within  the  year, 
after  the  loss,  the  plaintifis  instituted  an  action,  in  the  name 
of  Robert,  for  their  use,  in  the  (former)  Superior  Court  of 
Cincinnati,  to  recover  the  amount  of  their  loss,  in  pursuance 
of  the  terms  of  the  policy.    This  action  was  subsequently 
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transferrody  at  the  instance  of  the  defendant,  nnder  the  act  of 
Congress,  to  the  Circuit  Court  of  the  United  States  for  the 
district  of  Ohio,  where  it  remained  pending  until,  and  at  the 
time  of,  the  institution  of  the  present  action,  when  it  was  vol* 
untarily  discontinued.  Although  the  present  action  is,  in  form, 
between  different  parties  from  the  former,  yet  for  all  substan* 
tial  purposes  it  must  be  regarded  as  being  between  the  same, 
the  real  party  prosecuting,  and  the  real  plaintiff  in  interest, 
in  both  cases  being  identical.  Without  undertaking  to  de- 
cide the  question  whether  the  condition  of  the  policy,  which 
makes  it  necessary  to  prosecute  a  claim,  arising  under  it, 
within  a  year  from  the  date  of  a  given  loss,  is  vaHd  and  bind- 
mg  upon  the  parties,  or  whether  it  be  void,  as  opposed  to  pub- 
lic policy,  a  question  upon  which  there  is  certainly  a  conflict 
of  authority,  we  are  all  perfectly  satisfied  that  this  provision 
of  the  policy  is  reasonably  complied  with  by  the  bona  fide  institu- 
tion of  a  suit,  within  the  time  limited,  for  tlie  purpose  of  enforc- 
ing the  claim;  and  if  the  party  should  afterward  discover 
that  he  has  brought  his  suit  before  the  wrong  forum,  or  in 
an  improper  mode,  he  may  abandon  the  same,  instituting,  at 
once,  a  new  action,  and  thereby  making  a  continuous  claim, 
or  prosecution,  of  his  right,  without  abandoning  or  forfeiting 
such  right  altogether.  The  terms  of  this  condition,  being  re- 
strictive of  common  right,  must  be  construed  strictiy.  They 
do  not  require  that  the  same  prosecution,  that  is,  the  same  ac- 
tion, once  begun,  shall  be  continued  to  its  completion,  and 
when  once  determined,  whether  by  non-suit  or  otherwise,  the 
light  shall  be  wholly  barred,  but  that  the  right  itself,  or  claim, 
shall  be  prosecuted  within  the  year,  and  continuously  made ; 
whether  in  the  same,  or  a  different  action,  is  not  material* 
The  prosecution  of  the  claim,  under  the  policy,  was  the  follow- 
ing of  it  up  by  action.  This  construction  saves  to  the  company 
all  the  advantage  intended  to  be  secured  to  them,  by  the 
Inquisition  of  a  prompt  suit  on  the  part  of  the  insured ;  that 
is,  notice  to  prepare  their  defense  before  the  evidence  of  it 
may  be  lost,  while,  at  the  same  time,  it  saves  the  insured 
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from  the  casafthies  which  mtist  frequently  arifle  from  being 
compelled  to  bring  a  hasty  snit 

The  proeecntion  of  the  claim,  in  the  present  action,  was 
propeAj  commenced,  within  the  time  limited ;  it  was  contin- 
w>asly  made,  though  not  in  the  same  action,  yet  without  in- 
templion  of  the  same  demand.  The  defendant  has  been 
in  no  wise  prejudiced  by  the  change  of  action ;  and  we  are 
satisfied,  that  in  this  respect,  the  condition  of  the  policy  has 
been  substantially  complied  with,  and  that  the  decifflon  of  the 
court,  at  special  term,  upon  this  branch  of  the  defense,  was 
right 

UL  The  third  and  chief  error  alleged  to  exist,  in  this 
record,  is  that  which  relates  to  the  third  ground  of  defense, 
viz :  that  at  the  lime  of  the  issuing  of  the  policy  sued  on, 
Robert  had  other  insurances  upon  the  same  premises,  not 
notified  to  the  defendant,  at  the  time  of  issuing  the  policy, 
and  as  required  by  one  of  its  conditions,  which  declares  ^  that 
in  case  of  any  other  insurance  upon  the  said  property,  not 
notified  to  said  company,  and  mentioned  in  or  indorsed  upon 
this  instrument,  then  this  policy  shall  be  void  and  of  no 
effect''  The  facts  upon  this  point,  as  we  gather  them  from 
the  evidence  in  the  bill  of  exceptions,  are  these :  The  prem- 
ises described  in  the  plaindfib'  policy,  and  insured  as  ^  Wil- 
son's pork-house,"  consisted  of  two  buildings ;  one  of  frame, 
used  as  a  rendering-house,  and  the  other  of  brick,  used  for  a 
smoke-house,  both  under  the  same  roof-— when  spoken  of 
entire,  called  Wilson's  pork-house;  when  spoken  of  separately, 
called  Wilson's  ^ smoke"  and  ^rendering"  houses.  At  the 
time  of  making  the  application  for  this  insurance,  Robert 
held,  for  the  benefit  of  the  plaintifb,  an  unexpired  policy  of 
insurance,  issued  to  him  by  the  Orleans  Insurance  Company, 
for  the  sum  of  two  thousand  dollars,  covering  the  frame 
building,  above  described,  and  known  as  Wilson's  ^  render- 
ing "-house,  and  another  unexpired  policy  of  insurance,  issued 
to  him  by  the  New  York  Protection  Insurance  Company,  for 
the  sum  of  fifteen  hundred  di^lars,  covering  the  brick  build- 
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ing,  above  deacribed,  and  known  as  Wilson's  ^'smoked-house. 
Keither  of  these  msurances  was  notified,  by  him,  to  the  de* 
fendant,  at  the  time  of  his  making  his  application ;  nor  are 
they  in  anywise  mentioned  in,  or  indorsed  upon,  the  policy 
issued  to  him  by  the  defendant.    At  the  trial,  it  was  proven 
on  the  part  of  the  plaintidb,  that  when  Robert  called  upon  Hall, 
the  agent  of  the  defendant,  to  effect  this  insurance.  Hall  was 
just  about  leaving  his  office.    Eobert  then  sfud  to  him  that  he 
had  effected  other  insurances  upon  the  premises,  to  the 
amount  of  f8,600,  but  did  not  state  where  nor  how ;  that  is, 
neither  the  offices  nor  the  amounts  insured  in  each,  nor  the 
premises  covered  by  each.    That  Hall  requested  Mr.  Chew^ 
an  employee  in  the  office,  to  make  out  a  policy,  which  was 
accordingly  done,  making  no  allusion  to  these  prior  policies; 
and  in  this  mode,  a  day  or  two  afterward,  the  policy  waer 
delivered  to  Robert  This  evidence  as  to  notice,  was  objected 
to  by  the  defendant  as  incompetent  to  prove  fact  of  notice,  but 
tiie  objection  was  overruled  and  the  testimony  received,  to 
which  an  exception  was  taken.    The  evidence  was  received, 
not  on  the  ground  of  mistake,  or  of  correcting  the  policy,  for 
there  was  no  averment  in  the  pleadings,  nor  any  pretense  in 
liie  case,  of  any  agreement  between  the  parties  for  the  indorse* 
ment  of  these  prior  insurances  upon  the  policy,  or  that  the 
some  was  omitted  by  mistake  or  fraud,  so  as  to  require  the 
policy  to  be  corrected,  but  upon  the  ground  that  the  defend- 
ant, by  the  delivery  of  the   policy,  without  indorsement, 
having  verbal  notice  of  the  prior  insurances,  had  waived  the 
ooTitract  requiring  such  indorsement    In  this,  it  seems  to  us, 
after  a  careful  examination  of  tiie  subject,  that  an  error  has 
been  committed.    Had  the  plaintiffs'  case  been  framed  with 
a  view  to  correct  a  mistake,  or  omission,  in  the  policy,  the 
testimony  would  eertainly  have  been  competent;  but  as  it 
was,  it  simply  went  ta  set  up  a  parol  agreement,  in  contra* 
dtetion  to  an  agreement  in  writing.    By  the  terms  of  the 
policy,  made  and  accepted  as  the  contract  between  the  par* 
ties,  it  was  ezpresdy  declared  to  be  the  agreement  of  the  par^ 
ties  that  it  should  not  have  effect,  in  caee-th^re  was  any  other 
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insurance  upon  the  premises,  not  mentioned  in  or  indorsed 
upon  the  policy  itself.    By  the  proof  ofiered  it  was  sought  to 
establish  that  such  was  not  the  agreement  of  the  parties,  but 
that,  at  the  time  of  making  the  policy,  the  agreement  was 
that  it  should  have  effect  notwithstanding  the  indorsement 
was  not  made.    Kow  it  will  not  be  denied  that  the  notifica- 
tion of  the  fact  itself,  that  is,  the  existence  of  the  previous 
insurance,  may  be  made,  and  is  a  material  part  of  the  con- 
tract, not  only  as  limiting  the  liability  of  the  company,  in 
case  of  loss,  but  as  furnishing  a  safeguard  against  over-insur- 
ance.   If  so,  the  manner  in  which  such  notification  shall  be 
given,  or  the  evidence  of  it  preserved,  may  be  made  equally 
material.    The  object  of  the  latter  requisition  is  that  the  evi- 
dence may  be  permanent  and  certain ;  not  liable  to  loss  or  to 
misapprehension ;  not  liable  to  fraud  or  to  perjuiy.    It  must 
be  borne  in  mind,  that,  in  all  cases,  insurances  are  effected  by 
corporations,  through  agents,  who  are  constantly  changed. 
Fire  policies  are  renewed  from  year  .to  year,  by  a  simple  in- 
dorsement of  the  receipt  of  the  annual  premium,  and  are  thus 
continued  for  several  years.    Evidence  resting  within  th& 
knowedge  of  agents  only,  is  transitory  and  liable  to  be  lost,  and 
it  is,  therefore,  of  great  importance  that  it  should  be  preserved 
by  an  indorsement  on  the  policy  itself.    In  16  Pet,  610,  Car* 
pmter  v.   The  Providence    Washington  Insurance  Company^ 
Judge  Story,  apeakiiig  of  the  importance  of  such  clauaes  in 
policies,  says :  ^  The  public  have  an  interest  in  maintaining 
their  validity,  and  giving  them  full  effect  and  operation;"  and 
adds  that  they  should  not  be  ^  construed  with  a  close  and 
scrutinizing  jealousy,  when  they  may  be  complied  with,  in  all 
cases,  by  ordinary  good  faith,  and  ordinary  diligence  on  the 
part  of  the  insured." 

The  question  made  in  this  case,  arose,  and  was  decided,  in 
7  Gushing,  175,  BarreU  v.  The  Union  Mutual  Fire  Insurance 
Company.  There  a  by-law  of  the  company,  annexed  to,  and 
made  part  of,  the  policy,  provided,  that  ^'  all  policies  which 
may  issue  from  this  company,  to  cover  property  previously 
insured,  shall  be  void,  unless  such  previous  insurance  be 
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expressed  in  the  policy  at  the  time  it  is  insured."  On  the  trial^ 
proof  having  been  given  of  a  prior  insurance,  in  favor  of  the 
plaintiffi,  not  expressed  in  the  policy,  the  plaintijE&,  in  reply, 
offered  to  show,  by  parol,  that  the  fact  of  such  insurance  was 
communicated  to  the  defendant,  prior  to  making  the  policy; 
that  it  was  understood  the  same  should  remain,  and  stand 
upon  the  property,  and  with  that  understanding  the  policy 
was  delivered ;  that  the  policy  was  prepared  by  the  defend- 
ant's agent,  and  deUvered  to  the  insured,  as  the  latter  sup- 
posed, according  to  such  understanding;  that  he  did  not 
read  it  then,  nor  afterward ;  that  nothing  was  said  to  him 
about  the  prior  insurance  not  being  mentioned  therein,  and 
he  did  not  know  it  was  omitted  until  after  the  loss.  The  evi- 
dence was  rejected  as  inadmissible,  upon  the  express  ground 
^  that  its  manifest  effect  would  be  to  substitute  an  oral  con-^ 
tract  for  that  contained  in  the  written  instrument."  A  portion 
of  the  remarks,  in  that  case,  may  be  profitably  read,  as  par- 
ticularly germwi  to  the  present  case : 

^  It  was  said  in  the  argument,  that  there  was  a  mistake,  or 
firalt,  on  the  part  of  the  defendant ;  that  the  policy  was  pre- 
pared by  the  defendant;  and  that  they  should  have  expressed 
in  it  the  prior  policy,  and  omitted  to  do  so  by  design,  or  by 
willful  negligence ;  and  that  the  assured  did  not  read  it,  but 
supposed  the  prior  policy  was  expressed.  The  assured  cer<- 
tainly  had  abundant  o'pportuuity  to  read  the  policy,  and  need 
not  have  accepted  it,  if  it  was  not  satisfactory  to  him,  accord- 
ing to  the  agreement  of  the  parties.  If  the  assured  accepted 
the  policy  without  looking  at  it,  or  knowing  what  it  was,  he 
would  seem  himself  to  be  liable  to  the  charge  of  culpable 
negligence,  made  against  the  defendants.  But  if  from  mis- 
take, or  fraud,  an  agreement  is  so  defective,  that  instead  c^ 
conveying  the  meaning  of  the  parties,  it  expresses  a  different 
or  opposite  intent,  if  relief  can  be  given  at  all,  it  must  be 
flonght  exclusively  in  a  court  of  equity.  A  court  of  law  must 
jict  on  the  agreement  as  it  is ;  it  can  not  strike  out  or  change 
any  part,  or  add  anything  to  it,  so  as  to  contradict  or  vary  the 
jigreement  oontained  in  the  written  instrument    The  parol 

16 
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evidence,  offered  in  this  case,  was  therefore  deaiiy  not  admissi* 
ble ;  and  taking  the  potior  as  it  is,  the  plaintiff  can  not  recover/' 

But  to  authorize  a  relief  in  equity,  a  case  of  fraud,  or  vcnsh 
take,  must  be  made  by  the  bill,  or  appear  from  the  pleadings 
in  die  cause,  otherwise  the  evidence  can  not  be  received. 

So  in  16  Peters,  510,  Carpenter  v.  The  Prov.  Wash.  Ins.  Co. 
(above  cited),  although  the  question  did  not  directly  arise 
upon  the  admissibiUty  of  the  evidence,  yet  it  was  necessarily 
disposed  of  by  the  charge  of  the  court,  holding  ^that  actual 
notice  of  prior  insurance,  not  indorsed  upon  the  policy,  waa 
not  sufficient  to  charge  the  defendants,"  notwithstanding  the 
payment  of  premium,  because  the  policy  in  such  case  waa^ 
by  its  own  terms,  declared  absolutely  void. 

There  are  many  other  cases  in  the  books  illustrative  of  tha 
principle,  that  parol  evidence  of  facts  occurring  at  the  time 
of  making  the  policy,  is  not  admisrible  to  explain  its  terma^ 
or  to  show  a  waiver  of  its  conditions.  Of  these,  reference 
may  be  had  to  10  Barb.  285,  Kennedy  v«  7%e  St.  Latorence 
Co.  Mutual  Ins.  Co. ;  4  Hill,  840,  Alston  v.  Hie  Mech.  Mutual 
Ins.  Co. ;  22  Conn.  285,  Sheldon  ^  Co.  v.  Tlie  Hartford  Fire 
Ins.  Co.;  and  21  Conn.  19,  The  Glendale  Wool.  Co.  v.  The 
Protection  Ins.  Co.  In  the  first  of  these,  a  condition  of  the 
policy  required  the  insured  to  state  the  number  of  buildings 
witiiin  ten  rods  of  the  premises  insured.  The  application 
was,  in  fact,  drawn  up  by  the  agent  of  the  company,  on  a 
personal  inspection  of  the  premises,  who  knew  of  the  ezisb- 
ence  of  a  certain  building  within  the  space  limited,  not 
mentioned  in  the  application.  It  was  held  that  this  circum*- 
stance  did  not  affect  the  defense  to  the  action. 

In  Sheldon  ^  Co.  v.  The  Haiiford  Ins.  Co^  parol  evidence 
was  held  inadmisdble  to  prove  that,  at  the  time  of  making 
the  application,  the  agent  of  the  company  had  knowledge  of 
A  fact  required  to  be  stated  therein  by  one  of  the  conditions 
of  the  policy,  but  omitted  to  be  set  forth.  And  in  the 
kindred  case  of  The  Olendale  Wool.  Co.  v.  The  Protection  Inm. 
Co.,  where  the  evidence  was  rejected,  tiie  court  take  occaeioii. 
to  express  the  importance  of  maintaining  those  conditions  im 
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thdr  int^iity,  in  tiie  following  tenoa,  p.  81 :  ^  The  contract 
of  insurance,  as  all  know,  is  one  of  indemnity^  upon  ih% 
terms  and  conditions  specified  in  the  policy.  It  is  a  pecu- 
liar  contracts—one  of  hazard  purely.  The  insurer  under- 
takes, for  a  small  sumi  to  guaranty  the  insured  against  loss, 
or  damage,  upon  the  exact  terms  and  conditions  agreed  on, 
and  upon  no  other.  The  party  called  upon  to  pay,  in  casa 
of  loss,  may  therefore  justly  insist  upon  the  fulfillment  of 
those  terms,  and,  if  the  plaintifi  can  bring  themselves  &ir\y 
within  the  conditions  of  the  policy,  they  are  entitled  to  r^ 
cover;  otherwise  not,  however  well  meaning  and  upright 
they  may  have  been."  And  again,  with  regard  to  the 
admissibility  of  the  evidence,  p.  87:  ^^The  rule  is  well 
established,  that  where  parties  have  put  their  engagements 
in  writing,  in  such  terms  as  import  a  legal  obligation,  it  i« 
conclusively  presumed  that  the  whole  engagement  was 
reduced  to  writing.  After  this,  to  permit  parol  evidence  of 
prior  or  contemporaneous  conversation,  or  circumstances, 
or  usage,  etc,  in  order  to  learn  what  was  intended,  or  to 
contradict  what  Ib  written,  would  be  dangerous  and  unjust 
in  the  extreme." 

The  only  case  we  have  found  seemingly  in  opposition  to 
these  is,  that  in  5  Bawle,  842,  Moliere  v.  The  Pennau 
Fire  Jna.  Co.  There,  one  of  the  conditions  of  the  policy 
provided:  ^^That  a  misdescription  of  the  premises,  in  a 
matter  material  to  the  risk,  should  avoid  the  policy."  The. 
plaintifi^  in  &ct,  furnished  a  particular  and  correct  descrip* 
tion  of  tiie  premises  to  the  secretary  of  the  company,  to  be 
ijuserted  in  the  policy;  but  the  secretary,  by  mistake,, 
omitted  a  material  part.  It  was  held  in  Pennsylvania, 
(where  there  is  no  court  of  equity  for  the  correcting  of 
mistakes),  that  the  mistake  might  be  corrected  in  an  action 
at  law,  founded  upon  the  policy.  Whether  the  fiekcts  ap- 
peared in  the  pleading,  or  not,  does  not  appear.  But  the 
preof  offered  there  was  to  show  a  mistake,  and  correct  tho: 
policy — ^not  to  show  a  different  agreement  from  that  con- 
tained in  the  policy.    And  the  court  add:  ^^That  the  evi* 
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dence  to  snpport  such  an  allegation  ought  to  be  clear  and 
•atisfactory/' 

We  have  been  referred  by  the  defendants'  counsel,  with 
great  confidence,  to  the  cases  of  Harris  v.  The  Ohio  and  Tht 
Protection  Insurance  Companies^  reported  in  5  Ohio,  466, 
and  Wright,  544,  548,  as  settling  a  different  rule.  The 
result  of  those  cases,  however,  was  simply  to  establish  the 
proposition  that,  in  the  case  of  subsequent  insurance,  it  was 
not  absolutely  necessary  for  the  insured  to  cause  an  indorse- 
ment of  it  to  be  made  on  the  policy ;  that  it  was  enough  if 
the  insured  gave  notice  in  fact  of  such  insurance,  and  was 
ready  and  willing  to  have  the  indorsement  made.  Here, 
the  insurance  being  binding  at  the  beginning,  the  company 
oould  not  avail  themselves  of  the  breach  of  condition  sub- 
sequent, occasioned  by  their  own  omission,  to  avoid  the 
oontract  But  of  conditions  precedent,  the  rule  is  uniform 
that  they  must  be  complied  with,  or  the  contract  does  not 
take  effect. 

But  it  is  claimed,  on  the  part  of  the  defendants  in  error, 
that  the  case  presented  was  not  one  of  double  insurance, 
and  therefore  did  not  fall  within  the  provisions  of  the  policy 
requiring  notice  to  be  given  of  such  prior  insurance.  The 
ground  of  this  claim  assumes  that  the  object  of  the  pro- 
vision is  to  enforce  contribution  from  the  parties  to  other 
policies ;  and  there  can  be  no  contribution  unless  the  same 
subject-matter  is  at  risk  in  the  different  policies.  Here,  it 
is  said,  the  policies  do  not  cover  the  same  subject — that  of 
the  defendants  embracing  the  whole  building  destroyed, 
and  those  of  the  other  companies  embracing  only  the  sev- 
eral parts.  This  position  is  certainly  taken  and  maintained 
in  5  Hill,  298,  The  Howard  Ins.  Co.  v.  Scribner;  and  upon 
Hie  same  ground,  that  contribution  can  not  be  enforced. 
But  this  is  far  from  furnishing  the  only  or  chief  reason  for 
tiie  adopti(m  of  this  provision  in  the  policy.  Another,  and 
a  strong  motive  for  its  adoption,  is  to  prevent  the  tempta- 
tion to  carelessness,  or  fraud,  which  might  arise  in  cases  of 
over-insurance,  W  temptation  equally  strong,  whethw  the 
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whole  property  is  insnred  alike  in  different  offices,  or 
whether  it  is  only  doubly  covered  in  its  different  parts. 

In  opposition  to  the  case  of  The  Howard  Ins.  Co.  v. 
Seribner  (above  cited),  stands  that  of  5  Maryland,  165,  The 
Associated  Firemen^s  Ins.  Co.  v.  Assum^  where  tiie  policy 
sued  on  covered  an  entire  stock  of  goods,  and  there  were 
two  other  policies,  covering  each  distinct  parts.'  It  was 
held  to  be  a  case  of  double  insurance,  which  vitiated  the 
entire  policy  on  notice  not  being  given. 

But,  in  our  judgment,  the  matter  must  be  considered  as 
settled  by  6  Ohio,  461,  Sarris  v.  The  Ohio  Ins.  Co.  There, 
one  policy  covered  a  store  and  stock  of  goods  therein — ^the 
other  covered  the  stock  of  goods  only.  And  it  was  held  a 
ease  of  double  insurance,  which  avoided  the  policy — ^the 
question  being,  as  the  court  say,  whether  the  same  risks  are 
covered  by  both  policies. 

Upon  the  whole  case,  we  are  of  opinion  that  error  has 
intervened  in  the  record  of  this  judgment,  for  the  reasons 
given,  and  that  the  judgment  shall  be  reversed,  with  costs. 

Judgment  of  special  term  reversed,  and  cause  remanded 
for  a  new  trial. 


Jahbs  Wdtslow,  Tkustbb,  etc.  v.  The  Teot  Iron  and  Nail 
Factory,  Malcolm  McDowell,  and  The  Covinoton  and 
Lexington  Railroad  Compant. 

I.  The  remedy,  by  injunction,  ezifts  under  special  circumstances,  to  enforce 
the  execution  of  a  trust  with  regard  to  chattel  property,  and  to  preserve 
the  same  ftrom  waste ;  or,  when  the  ordinary  remedies  in  law  would  be 
inadequate  to  correct  the  mischief. 

%.  It  will  be  exercised  in  favor  of  a  trustee  acting  under  a  mortgage,  grfven 
by  a  railroad  company,  upon  all  its  property,  for  the  security  of  bond- 
holders, in  case  it  is  desired  by  such  trustee,  to  prevent  the  sale  of  the 

'  driving  toheeU  of  a  locomotive,  temporarily  detached  for  the  purpose  of 
repair,  and  afterward  levied  on  by  other  creditors  of  the  corporation. 

9«  Wl&ere  the  mortgage  is  made  in  Kentucky  upon  property  situated  ther^ 
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and  Tftlid  by  tbe  lawB  of  thai  State,  It  will  be  roeognlsed  and  eafofce^ 
as  to  property  brought  into  this  State,  in  good  Ikith,  although  there  haa 
been  no  compliance  with  the  laws  of  thia  State  requiriiig  chattel  mori* 
gages  to  be  filed  in  this  State. 

Spbcial  Tbrm. — On  motion  for  a  restraining  order  pen- 
dente lUe. 

The  £EkctB  BofficienUy  appear  in  the  decudim. 

Coffin  ff  MUcheU  and  Lord  ^  Wright^  for  plaintiff 
Mallon  ^  McDowell  J  for  defendants. 

SpsNoiBy  J.  A  motion  has  been  made,  in  this  case,  for  an 
injunction,  to  protect  property  pendente  Utey  on  a  petition 
filed  by  the  plaintiff  to  enjoin  the  defendants  from  proceed* 
ing  to  subject  certain  mortgaged  property  to  the  payment 
of  a  claim  held  by  the  defendants,  the  Troy  Iron  and  Kail 
Factory,  against  the  Covington  and  Lexington  Railroad 
Company.  It  appears  from  the  petition,  and  affidavits  in 
its  support,  that  the  Covington  and  Lexington  Railroad 
Company,  organized  under  a  law  of  Kentucky,  are  empow- 
ered to  construct  and  maintain  a  railway,  with  its  append- 
ages, from  Covington  to  Lexington,  in  said  State,  and 
appropriate  the  exclusive  use  thereof,  with  suitable  ma- 
chinery, for  the  transportation  of  freight  and  passengers, 
receiving  tolls  therefor. 

Having  partially  constructed  the  road,  and  put  it  in  use, 
and  being  in  want  of  funds  to  finish  and  equip  it  entire,  on 
the  8th  day  of  April,  1853,  they  made  and  issued  one 
thousand  bonds  of  $1,000  each,  with  coupons  attached  for 
payment  of  interest  semi-annually,  the  principal  payable  in 
thirty  years;  and  to  secure  the  payment  thereof,  executed 
and  delivered  to  the  plaintiff  a  deed  of  trust,  conveying  the 
road,  with  all  its  frimiture  and  equipments,  with  covenants 
of  further  assurance.  The  bonds  were  sold  by  the  plaintiff 
and  proceeds  applied  to  the  purpose  of  completing  the  road. 
Oil  the  6th  of  June,  1855,  being  in  want  of  farther  ftindi 
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for  the  same  object,  and  having,  meanwhile,  been  exprewly 
authorized  by  an  amendment  to  their  charter,  to  issue  and 
dispose  of  their  bonds,  as  in  manner  above  stated,  and 
secure  the  same  by  pledging  the  property,  franchises,  rights 
and  credits  of  the  company,  they  caused  another  issue  of 
bonds  to  be  made,  of  the  like  sort,  to  the  amount  of 
8600,000,  which  were  sold  for  their  benefit;  and  to  secure 
the  same,  executed  another  deed  of  trust  to  said  Winslow^ 
which,  after  reciting  the  obligations  of  the  former  deed, 
conveyed  and  transferred  to  him,  as  follows:  ^^AU  theif 
present  and  future-to-be-acquired  property ;  that  is  to  say, 
the  road  of  said  company,  made  and  to  be  completed,  etc.^ 
buildings,  ground,  etc.,  engines,  tenders,  locomotives,  cart^ 
machinery,  and  all  other  property  now  owned,  or  hereafter 
acquired,  etc.,  with  all  franchises,  rights  and  privileges  of 
said  company,  to  use  the  road  and  property,  to  charge  and 
collect  tolls,  freights,  etc.,  and  receive  any  and  all  incomes 
and  emoluments  arising  from,  or  growing  out  of,  said  prop* 
erty,  or  the  use  thereof,"  upon  the  trust  that,  in  case  said 
company  should  fidl  to  pay  the  principal  or  interest  due,  or 
to  become  due,  on  any  of  said  bonds,  within  sixty  days 
after  maturity  thereof,  the  said  grantee  should  enter  upon 
and  take  possession  of  said  property,  rights,  etc.,  and,  as 
the  attorney  in  &ct,  or  agent  of  said  company,  should  use 
ud  employ  the  same,  for  the  protection  of  the  interests 
and  rights  of  the  holders  of  said  bonds,  and,  upon  certain 
contingencies,  sell  the  same ;  provided  that,  upon  the  dis* 
charge  of  said  obligations,  said  cpnveyance  was  to  become 
void.  This  deed  also  contained  covenants  for  further  as* 
aurance.  It  was  duly  recorded  in  Kentucky,  but  has  not 
been  recorded  in  Ohio,  nor  has  a  copy  of  it  been  filed  in 
the  recorder's  ofiice  in  Hamilton  county. 

At  the  time  of  its  execution,  the  company  was  possessed  of 
a  locomotive  called  the  ^  Paris,"  constructed  for,  and  used  in 
connection  with  the  road,  and  so  continued  in  use  until  the 
£Oth  February,  1856,  when  the  master  machinist  of  the  com«» 
pany,  having  it  in  charge,  took  ofif  its  driving  wheels  at  Cov<* 
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^ington,  and^brought  them  to  this  city^  for  the  sole  purpose  of 
being  repaired  and  refitted  for  the  use  of  said  road.  While 
undergoing  repairs^  they  were  attached  aa  the  property  of  the 
ndboad  company,  at  the  suit  of  the  Troy  Iron  and  Nail  Fac- 
tory, in  an  action  brought  in  this  court,  to  enforce  a  demand 
of  said  iron  and  nail  company  against  said  railroad  com* 
pany,  and  will  be  sold  for  that  purpose,  unless  prevented  by 
jigunction. 

.  It  further  appears  that  this  locomotiye  is  necessary  to  the 
proper  enjoyment  of  the  road,  and  to  the  bueiness  of  the  com- 
pany ;  that  it  can  not  be  used  without  the  driving-wheels, 
^nd  in  consequence  of  its  peculiar  guage,  is  not  suitable  for 
jise  elsewhere ;  and  it  is  also  averred  in  the  petition,  that  an 
interference  with  its  use  will  embarrass  the  business  of  the 
Toad,  diminish  its  income,  and  thereby  put  at  hazard  the 
plaintiff's  security. 

For  these  reasons,  averring  that  the  mischief  will  be  iire* 
parable,  the  petition  asks,  as  final  relief,  that  an  injunction 
inay  be  granted,  perpetually  restraining  the  defendants  from 
interfering  with  said  property,  and  that  the  same  may  be 
ordered  to  be  given  up  to  the  plaintiff  to  the  uses  of  said  road, 
according  to  the  purposes  of  said  deed;  and,  until  a  final 
hearing  can  be  had,  asks  a  restraining  order,  or  temporary 
injunction  to  protect  the  property  ftora  injuiy  or  sale. 

When  this  case  was  first  presented  for  consideration,  I  was 
inelined  to  doubt  the  propriety  of  affording  the  specific  relief 
asked,  for  the  reason  that  the  pltdntifi'  might  have  adequate 
redress  in  an  action  for  damages;  or,  by  an  order  of  replevin^ 
might  obtain  immediate  possession  of  the  property,  without 
the  necessity  of  an  injunction,  or  of  a  possessory  ordert 
Upon  further  examination  of  the  matter,  all  doubts  have 
been  removed,  and  I  have  no  difficulty  remaining  upon  the 
question  of  jurisdiction;  and  that  upon  eith^  of  two 
groundft- 

1.  Because  of  the  power  of  the  court,  under  special  eir* 
cumstances,  to  enforce  the  execution  of  a  trust  with  regard  to 
ehattel  property,  and  preserve  the  same  fix)m  waste. 
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2.    BecaoBe  the  ordinary  remedies  in  law  wonld  be  in* 
adequate  to  correct  the  mischief. 

By  the  terms  of  the  deeds  of  trust,  referred  to  in  the 
petition,  all  the  property  embraced  therein  is  to  be  left  in 
the  possession  of  the  railroad  company,  nntU  default  shaQ 
be  made  in  the  paymtot  of  either  the  principal,  or  interest, 
as  it  may  become  due  on  the  bonds  secured  by  them.  Not 
only  is  all  the  property  of  the  company  thereby  pledged  for 
the  security  of  these  debts,  but  the  income  also,  and  profit 
arising  from  the  management  of  the  road ;  all  of  which  is 
directly  authori2ed  by  the  charter  of  the  company.  There 
is,  therefore,  a  trust  clearly  implied  in  law,  if  not  expressed 
in  deed,  that  the  property  shall  be  so  applied  and  managed 
as  to  promote  Aid  advance  the  security  intended  for  the 
prompt  payment  of  the  obligations  as  they  matured.  Any 
attempt  to  violate  the  trust,  on  the  part  of  the  company, 
or  with  its  connivance,  by  the  destruction  or  misapplication 
of  the  property,  should  be  prevented  by  injunction  upon 
the  every-day  principle  and  practice  of  preserving  trusts  in 
their  integrity,  and  saving  trust  property  from  waste.  If 
the  company  itself  may  not  apply  the  properly  to  other 
uses,  without  a  breadi  of  trust  (as  to  the  payment  of  its 
debts),  so  neither  can  a  creditor,  by  process  of  law,  take 
the  property  for  the  same  purposes,  without  a  violation  of 
the  rights  of  the  cestui  que  trusts ;  and  this  at  once  disposes 
of  the  proposition  made  on  the  part  of  the  defendants,  that, 
by  the  laws  of  Kentucky,  the  interest  of  the  mortgagor  in 
chattel  property  may  be  seized  and  sold  on  execution  for  the 
payment  of  debts.  In  the  cases  to  which  that  law  applies,  the 
mortgagor  has  a  beneficial  use  in  the  property,  for  himself 
alone,  until  default  made,  which  he  may  dispose  of  without 
complaint  on  the  part  of  the  mortgagees,  and  which,  there* 
fore,  a  creditor  may  take  on  execution.  But  when  the 
mortgagor  is  left  in  possession  of  the  property  mortgaged, 
as  trustee  merely,  to  manage  the  same,  so  as  that  the  use 
and  profit  thereof,  either  in  whole,  or  in  part,  shall  go  to 
the  mortgagee,  such  property  can  not  be  put  out  of  his 


S84        SUPEBIOB  OOUBT  OP  CINCINNATL 


Wimkm,  VtmIm,  «iD.  v.  TIm  Troy  Ina  Md  Vail  Vtetary,  et  •!. 

hftnds  voluntarily,  ^thont  a  breach  of  the  trnst,  nor  taken 
in  execution  without  a  destruction  of  it.  In  the  latter  in<^ 
stance,  a  creditor,  suing  in  equity,  might,  in  a  proper  case^ 
have  a  receiver  appointed  to  obtain  the  just  portion  of  the 
profits  belon^ng  to  the  mortgagor  to  be  applied  to  the 
payment  of  his  debt,  but  could  not  have  the  property  itself 
sold,  to  the  destruction  of  the  security.    But — 

2d.  There  is  no  adequate  relief  for  the  plaintiff  in  the 
present  case,  xmless  by  injunction,  and  an  order  for  the  re> 
delivery  of  the  property  taken.  It  will  be  remembered  that 
the  present  right  of  possession  is  in  the  railroad  company, 
no  default  having  yet  occurred  on  their  part  The  plain* 
tifi^  therefore,  could  not  lawfully  obtain  possession  by  re- 
plevin;  his  only  remedy  would  be  in  damajbs,  for  the  injury 
to  his  interest  in  the  property.  But  damages,  in  such  a 
case,  would  be  wholly  inadequate  to  recomponse  the  injuiy. 
The  intrinsic  value  of  the  property  here  seized  may  be 
small,  indeed,  easily  estimated,  and  as  easily  paid;  but, 
taken  in  connection  with  the  machinery  to  which  it  belongs, 
and  the  whole  in  connection  with  the  .necessities  of  the  rQad, 
ud  it  is  impossible  to  estimate  the  amount  of  the  damage 
which  may  arise  to  the  plaintiff,  or  those  whom  he  repre- 
sents, from  the  unlawful  appropriation. 

Without  these  driving-wheels,  the  locomotive  to  which 
they  belong  is  rendered  useless ;  and  without  the  locomo- 
tive, even  for  a  limited  space  of  time,  the  usefulness  of  the 
road  itself  may  be  seriously  impaired.  Nor  should  it  be 
forgotten,  that  machines  of  this  description  are  not  matters 
of  ordinary  merchandise,  the  loss  of  which  can  be  supplied 
in  a  day  or  two.  It  requires  time  for  their  construction—- 
and  time,  itself,  in  the  management  of  a  railroad,  is  of  great 
consequence  to  its  interests.  It  needs  not  authority  to  war- 
rant the  interference  of  equity  in  a  case  Uke  this.  Instances 
are  by  no  means  rare  where  such  interference  has  taken 
place,  to  protect  and  preserve  specific  chattels  firom  injury; 
indeed,  it  has  never  been  refhsed  where  the  extent  of  the 
ii\)ury  Is  difficult  to  be  estimated  in  an  action  at  law.    1 
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Vera.  278,  JFVwcy  v.  Posey;  8  Atk.  884,  Buxion  v.  Lister; 
8  P.  Wms.  889,  i>wA;«  o/  iSit)»ier««<  v.  Cookson;  8  Ves.  70, 
Fells  V.  iJeaef;  6  lb.  774,  lAoyd  r.  Loaring;  10  ib.  148,  Z^d^ 
Arunddl  v.  Phipps;  18  Ib.  96,  Lowtker  v.  Lowther;  Eden  on 
Injunction,  867-^;  2  Story  Eq.  §709;  10  Vesey,  160,  -Wm^ 
ftroiim  V.  Thamion. 

In  the  case  of  Letdy  ArundeU  v.  PhippSj  an  injnnotioii 
was  granted  to  restrain  the  disposition  of  chattels  taken  in 
execution,  by  x^reditors,  against  Lord  Amndell,  from  whom 
she  had  purchased  them,  out  of  her  separate  property. 
The  chattels  consisted  of  pictures,  plate,  linen,  articles  of 
ornament  and  fbrniture,  and  implements  of  household  and 
husbandry,  purchased  by  her  for  particular  use.  Lord 
Eldon  granted  relief,  upon  the  ground  that,  ^^from  the 
nature  of  the  property  in  question,  the  purport  and  object 
of  the  purchase,  it  was  impossible  for  her  to  have  the  benefit 
of  it,  unless  she  could  specially  enjoy  it." 

But  the  case  of  Nvibrown  v.  Thornton  is  particulariy 
analagous  to  that  under  consideration.  It  was  between 
a  landlord  and  tenant,  the  former  having  entered  and 
seized  the  cattle,  crops,  and  other  personal  property  upon 
the  farm,  which  had  been  purchased  with  advances-  made 
by  him  to  the  tenant,  under  an  agreement  between  ihem» 
that  in  case  the  rent  should  be  in  arrear,  he  might  so  enter 
and  sell  the  property.  It  appearing  to  the  court  that  the 
entry  was  not  justified  by  the  facts,  an  injunction  waft 
granted,  not  only  restraining  the  sale,  but  ordering  a  resto* 
ration  of  the  property  to  the  plaintiff,  on  the  principle  of 
irreparable  mischief.  Lord  Eldon,  in  answer  to  the  suggest 
tion  that  the  plaintiff  might  have  damages,  asked,  *^How 
are  damages  to  be  estimated  in  such  a  case?  The  direcdon 
to  a  jury  must  be  to  give,  not  the  value  of  those  chattels 
merely,  but  the  value  to  the  tenant  having  this  farm^ 
enabling  him  to  use  them  for  the  purposes  of  cultivation ; 
and  the  very  terms  of  the  contract  show,  the  landlord  deal- 
ing with  him  thought  him  not  able  to  stock  the  farm  with* 
out  a  very  lai^e  indulgence.'^    The  taking  away  the  stocky 
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in  that  case,  rendered  the  &nn  nseleea  to  the  tenant;  as  the 
taking  away  the  machinery  in  this,  mnst  necessarily  impairi 
if  not  destroy,  the  nsefohiess  of  the  road. 

So  far  then,  as  the  right  to  interfere  by  injunction  is 
concerned,  it  is  sufficiently  clear;  and  the  only  question 
concerning  it  to  be  considered,  is,  whether  the  title  of  the 
plaintiff^  under  his  mortgages,  can  be  maintained? 

It  is  not  denied  that,  by  the  law  of  Kentucky,  these  in* 
itruments  are,  in  all  respects,  valid,  to  clothe  the  plaintiff 
with  the  title  to  the  property,  and  that  such  title  is  not 
invalidated  by  leaving  the  property  in  the  hands  of  the 
railroad  company.  But,  it  is  claimed,  that  when  this  prop- 
erty was  brought  by  the  company  into  Ohio,  even  for  a 
temporary  purpose,  and  without  the  consent  of  the  plaintiff^ 
it  became  subject  to  the  laws  of  Ohio,  which  declare  ^<  that 
eveiy  mortgage  or  conveyance  intended  to  operate  as  a 
mortgage  of  goods  and  chattels,  hereafter  made,  which 
•hall  not  be  accompanied  by  an  immediate  delivery,  and  be 
followed  by  an  actual  and  continued  change  of  possession 
of  the  things  mortgaged,  shall  be  absolutely  void,  as  against 
the  creditors  of  the  mortgagor,  unless  the  same,  or  a  true 
oopy  thereof,  shall  be  forthwith  deposited  with  the  clerk  of 
the  township  in  this  State,  where'  the  mortgagor,  if  a  resi* 
dent,  shall  reside  at  the  time  of  the  execution  thereof;  and, 
if  not  a  resident,  then  with  the  clerk  of  the  township 
where  the  property  so  mortgaged  shall  be  at  the  time  of  the 
execution  of  such  mortgage."    Curwen  Bev.  St.  1240. 

Now,  it  is  perfectly  plain  that  this  provision  of  the  law  of 
Ohio  was  not  intended  to  apply  to  an  instrument  made, 
banajidej  between  parties  residing  in  another  State,  affecting 
property  situated  within  such  State,  and  wholly  beyond  the 
jurisdiction  of  Ohio  at  the  time  of  making  the  contract, 
and  subsequently  brought  within  our  jurisdiction,  in  good 
faith,  and  held  there  only  for  a  temporary  purpose  of  neces- 
sity, and,  especially,  without  the  knowledge  of  the  mort- 
gagee. As  to  all  such  cases,  the  requirements  of  the  law, 
from  the  very  nature  of  the  thing,  are  impossible  to  be  per* 


JUNE  TERM,  18W.  287 

*_  _  _  ■ „• 

Jftaei  Wlwlow,  Traitee«  etc.  v.  The  Troy  Imb  and  Hall  Wmotmrf,  et  al. 

formed,  and  are  not,  therefore,  intended  to  be  applied.  The 
law  refers,  in  terms,  only  to  instruments  executed  in  Ohio^ 
or  where  the  mortgagor  is  a  resident  of  Ohio,  or  when  the 
property  is  situated  in  Ohio  at  the  time  of  executing  the 
instrument,  and  its  spirit  and  object  extend  no  further; 
certainly  not  where  good  faith  is  observed  on  the  part  of 
the  mortgagor,  and  he  is  not  in  any  fault 

In  10  N.  H.  46,  Cfffut  v.  Flaggy  a  question  arose  as 
to  the  construction  of  a  similar  law  in  New  Hampshire, 
the  language  of  which  was  as  follows :  ^^  No  mortgage  of 
personal  property  shall  be  valid,  except  as  between  the  par* 
ties  to  it,  unless  possession  shall  be  taken  and  retained  by 
the  mortgagee,  or  the  mortgage  shall  be  recorded  in  the 
office  of  the  town  in  which  the  mortgagor  may  reside/'  It 
was  held  that  the  act  did  not  apply  to  personal  property 
mortgaged  in  Massachusetts,  by  an  instrument  there  re* 
corded,  left  in  possession  of  the  mortgagor,  and  by  him 
taken  into  New  Hampshire,  and  held  for  a  period  of  several 
months.  The  court  say,  p.  50 :  ^^  The  general  rule,  as  t6 
conveyances  is,  that  property  passes  under  any  instrument 
legally  executed.  To  this  there  is  this  exception,  that  such 
conveyances,  to  operate  as  to  third  persons,  must,  in  certain 
cases,  be  recorded.  This  is  a  limitation  to  the  general  rule, 
and  can  only  exist  by  express  contract.''  The  court  place 
great  stress  on  the  inconvenience  and  hardship  that  would 
follow  if  a  mortgagor  could,  at  any  moment,  dispute  the 
title  of  the  mortgagee,  by  removing  the  property  from  one 
State  to  another,  without  his  consent ;  and  say  that,  in  the 
absence  of  any  express  provision  for  such  case,  it  would  be 
their  duty  to  infer  that  they  were  not  intended  to  be  pro- 
vided for  by  the  legislature;  better  let  the  rule  of  ^^  caveat 
emptor^*  apply* 

The  same  course  of  decision  was  adopted  by  the  Supreme 
Court  of  the  United  States,  18  Pet.  107,  Bank  of  U.  S.  v. 
Xee,  et  aLj  affirmed  in  14  How.  266,  De  Lane  v.  Moarey  et  al. 
There,  a  deed  of  trust  of  some  slaves  in  Virginia,  executed 
between  parties  residing  there,  and  valid  by  the  laws  of 
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Virginia^  although  poiBesflion  of  the  dlaves  was  allowed  to 
remain  in  the  grantor,  was  held  to  be  valid  in  the  District 
of  Columbia,  to  which  place  the  elaves  had  been  removed 
by  the  grantor,  poaeession  remaining  with  him,  and  the 
deed  not  recorded  in  the  District ;  although,  by  a  statute  of 
Maryland,  in  force  in  the  District,  it  was  provided  ^^  that  no 
goods  or  chattels,  whereof  the  owner  shall  remain  in 
possession,  shall  pass,  alter,  or  change,  or  any  property 
thereof  be  transferred  to  any  purchaser,  etc.,  unless  the 
same  be  by  writing,  and  acknowledged  before  one  provin- 
oial  justice,  or  one  justice  of  the  county  where  such  seller 
shall  reside,  and  be  within  twenty  days  recorded  in  the 
reoords  of  the  same  county."  The  oourt  says :  ^'  The  statute 
has  no  reference  to  a  case  where  the  title  has  been  vested 
by  the  laws  of  another  State,  but  operates  only  on  sales, 
mortgages,  etc.,  noade  in  Maryland.  The  writing  is  to  be 
recorded  in  the  same  county  where  the  seller  shall  reside 
when  it  is  executed.  The  grantor  residing  in  Virginia,  it 
was  impossible  for  the  grantee  to  comply  with  the  act" 
The  same  rule  prevails  in  Maryland,  8  Harris  &  Johns.  499, 
Bmce  V.  StnMh ;  in  Tennessee,  Martin  &  Yerger,  110,  Oen- 
$haw  V.  Anthony;  in  Louisiana,  7  Martin,  707,  JViee  v. 
Morgan;  lb.  818,  Thuret  v.  Jenkins;  in  Kew  York,  12  Bar- 
boar,  681,  Martin  v.  HUL  See  also  2  Wallace  C.  C.  131, 
ChMe  V.  WAster;  6  Monthly  Law  Reporter,  K.  8.  410, 
Langworihy  v.  UjUU. 

The  only  case  in  opposition  to  them  is  in  28  Yt  279,  Skiff 
V.  Sotaocy  where  it  was  held  that  a  mortgage  made  in  Kew 
York,  leaving  possession  of  the  property  in  the  mortgagor, 
though  valid  by  the  laws  of  that  State,  was  void  as  against 
an  attaching  creditor  in  Vermont,  to  which  place  the  property 
had  been  taken  by  the  mortgagor  for  a  temporary  purpose, 
inasmuch  as,  by  the  laws  of  Vermont,  possession  of  the 
mortgaged  property  must  accompany  the  title.  The  principle 
upon  which  this  decision  is  noade  to  rest  ig,  that  the  law  of 
tOBoiiy  did  not  require  the  courts  of  Vermont  to  respect  the 
law  of  If  ew  York,  in  opposition  to  the  interests  of  the  citi- 
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lens  of  Vermont,  ckuning  a  right  under  tiie  lawB  of  Y ermont 
If  this  decision  can  be  properly  regarded  as  opposed,  in  piin*- 
dple,  to  the  cases  above  cited,  I  should  feel  no  hesitation  in 
entirely  disregarding  it,  and  must  express  myself  much  sur- 
prised when  it  was  said  that  such  a  case  existed.  But,  in 
any  event,  giving  it  full  effect,  it  does  not  apply  to  the  case 
under  consideration.  If,  by  the  law  of  Ohio,  it  has  been 
declared  that,  in  all  cases  whatsoever,  when  possession  is 
allowed  to  remain  with  the  mortgagor,  the  titie  of  the  mort- 
gagee  shall  be  void,  the  case  in  Yennont  would  be  applicable 
to  the  point  But  the  law  of  Ohio  makes  no  such  provision. 
It  declares  that  a  certain  class  of  mortgages  shall  be  void,  in 
a  certain  event,  and  those  only,  leaving  all  others  to  the 
operation  of  the  common  rule. 

On  the  whole  case,  I  am  of  opinion  that  there  is  nothing 
in  the  defense  set  up  here  to  defeat  the  plaintiff's  claim  to 
this  property,  and  that  the  injunction  applied  for  should  be 
allowed. 

Injunction  allowed. 


Smbad,  Collasd  ft  HuoHBS  V.  W.  B.  Laobt,  Assignee,  etc* 

1.  Equity  requires  that  each  partner  shall  he  entitled  to  have  the  entire 
partnership  property  appropriated  to  the  satiflfaction  of  the  partnership 
debts,  and  for  that  reason  partnership  creditors  are  preferred  to  individual 
creditors. 

X  Under  a  general  assignment  for  the  benefit  of  creditors,  made  by  A,  B, 
and  C,  as  partners,  where  a  firm  debt  had  been  contracted  by  A  and  B  as 
partners,  before  the  admission  of  0,  and  the  new  contract  of  partnership 
fftirly  evidences  that  the  6I§.  stock,  and  the  increase  thereof,  should  be 
suljeot  to  the  debts  of  the  old,  as  well  as  the  new,  firm,  equity  requires, 
fix>m  this  relation  of  the  partners,  that  the  debts  of  the  old  and  new  firm 
shall  have  the  equal  benefit  of  the  assets  in  the  hands  of  the  assignee ;  and 
an  action  will  lie  against  such  assignee  to  enforce  the.  payment  thereof. 

Special  Teem.*— Action  against  the.  general  assignee  of  a 
finn  to  compel  the  pi^yment  of  a  debt  inouired  by  a  fonaer 
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firm,  which  was  oompoeed  of  two  members  of  the  latter 
firm* 

The  facts  are  sufficiently  stated  in  the  decision. 
King^  Anderson  ^  Sage^  for  plaintifis. 
MUls  ^  Hoadh/j  for  defendant. 

SPBKGBRy  J.  The  petition  in  this  case  sets  forth  that,  at 
the  May  term,  1851,  of  the  commercial  court  of  Cincinnati^ 
the  plaintifis  obtained  a  judgment  against  the  firm  of  Butler 
ft  Brother,  for  $4,057.58,  which  is  unsatisfied,  except  the  sum 
of  $1,254.20  paid  by  the  estate  of  George  H.  Bates,  deceased, 
on  the  20th  of  October,  1852.  That  on  the  10th  of  Feb^ 
ruary,  1854,  the  firm  of  Butler  ft  Brother,  being  insolvent^ 
made  an  assignment  of  all  its  property  and  effects  to  the 
defendant,  in  trust,  for  the  payment  and  distribution  thereof 
among  all  the  creditors  of  said  firm,  pro  rata;  that  defendant 
accepted  the  assignment,  and  has  disposed  of  most"  of  the 
effects,  and  paid  a  dividend  to  other  creditors  of  the  firm  to 
the  amount  of  fifty  per  cent.,  and  has  enough  in  his  pos- 
session to  pay  the  plaintiffs  a  similar  dividend ;  that  plain- 
tiffs have  demanded  payment  of  their  just  proportion  of  the 
moneys,  etc.,  in  the  hands  of  defendant,  but  that  the  latter 
refuses  payment,  or  to  recognize  the  validity  of  plaintiff 
claim ;  wherefore,  they  pray  judgment,  etc. 

The  answer  of  the  defendant  sets  forth  that  on  the  10th 
of  February,  1854,  James  J.  Butler,  Thomas  S.  Butler,  and 
John  Pollock,  then,  and  previously,  partners  under  the  firm 
name  of  Butler  &  Brother,  executed  the  assignment  referred 
to  in  the  petition,  to  Samuel  B.  Fjfidlay,  for  the  benefit  of 
the  creditors  of  said  firm,  pro  rata;  which  trust  was  accepted 
by  Findlay,  and  afterward  surrendered  and  devolved  upon 
this  defendant,  who  accepted  the  same.  That  the  judgment 
of  the  plaintifb  was  rendered  against  Thomas  S.  Butler  and 
James  J.  Butler  alone,  as  partners  under  the  firm  name  of 
Butler  ft  Brother,  upon  a  promissory  uote  indorsed  by  them 
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in  1850,  the  said  Pollock  not  being  a  member  of  said  firm 
when  said  indorsement  was  made ;  admits,  the  payment  of  a 
dividend  to  other  creditors  of  forty  per  cent.^  and  that  there 
is  enough  in  hand  to  pay  plaintiffs  that  much,  if  plaintifis 
are  entitled  to  receive  it. 

Avers  that  plaintiffi'  judgment  is  a  lien  upon  certain  real 
estate  in  Cincinnati,  which  is  incumbered  by  a  mortgage 
lien  in  favor  of  Mary  Patterson.  It  does  not  aver  who  is 
the  owner  of  said  property,  but  it  would  seem  to  belong  to 
Thomas  8,  Butler  individually,  since  it  is  said  to  have  been 
conveyed  to  him  by  Clark  Williams  in  1846.  The  answer 
therefore  prays  that  plaintiffs  may  be  required  to  subject 
such  real  estate,  before  calling  upon  him  for  any  proportion 
of  the  fund  assigned. 

It  is  admitted  that  the  plaintiffs'  claim  against  Butler  & 
Brother  accrued  prior  to  the  Ist  of  August,  1850,  when  the 
firm  was  composed  of  the  two  Butlers  alone,  James  and 
Thomas.  For  a  year  before  that  time.  Pollock  was  a  sales- 
man in  the  house,  at  a  stipulated  salary.  On  that  day,  the 
two  Butlers  entered  into  an  article  with  Pollock,  in  these 
words: 

"  The  undersigned,  Thomas  S.  Butler  and  James  J.  But- 
ler, under  the  firm  of  Butler  t  Brother,  have  agreed  to  and 
with  John  Pollock,  to  give  him  an  interest  in  the  business 
by  them  conducted.  Said  interest  to  continue  for  three 
years  from  the  first  day  of  August,  1850,  and  ending  the 
first  day  of  August,  1853. 

^  It  is  agreed  that  said  John  Pollock  shall  receive,  as  his 
share  of  the  profits  of  the  business,  ten  per  cent,  of  the  net 
annual  profits,  after  all  the  expenses  incident  to  the  business 
shall  have  been  deducted,  which  shall  be  in  lieu  of  all  other 
compensation,  and  shall  be  in  consideration  of  the  services 
to  be  rendered  by  him  in  the  business. 

^It  is  also  understood,  that  notwithstanding  the  profits 
are  annually  made  up,  yet,  so  &r  as  losses  subsequently  ac- 
crae  on  debts,  at  each  annual  period,  deemed  good,  said 

16 
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John  Pollock  shall  be  chargeable  with  hie  rateable  propor- 
tion of  said  losseB. 

<<  It  is  also  agreed  that  the  financial  and  general  manage- 
ment of  the  bosineas  shall  still  continue  under  the  direoti<m 
of  the  senior  partner,  Thomas  8.  Butler,  and  that  the  name 
and  style  of  the  firm  shall  continue  the  same  as  heretofore. 
Signed,  THOS.  8.  BUTLER, 

JA8.  J.  BUTLER, 
JOHN  POLLOCK/' 

It  appears  from  the  evidence  in  the  cause,  that,  for  some 
time  prior  to  this,  Butler  &  Brother  had  beeu  doing  a  large 
business  in  the  city,  to  the  amount  of  some  $300,000  an- 
nually, chiefly  on  credit,  involving  the  necessity  of  contract- 
ing large  debts,  and  making  heavy  payments;  that  the 
business  relation  of  Pollock,  to  the  firm,  continued  as  before, 
except  that  he  occasionally  used  the  name  of  the  firm  in  its 
business;  that  he  put  his  name  on  a  small  sign  and  posted 
it  upon  the  side  of  the  door  of  their  place  of  business ;  that 
an  advertisement  was  published  in  the  newspapers  of  the 
city,  setting  forth  that  Pollock  had  been  taken  into  the 
concern  of  Butler  &  Brother ;  that  after  the  1st  of  August, 
1858,  when  the  time  limited  in  the  article  had  e^ired,  Pol- 
lock still  continued  in  the  establishment,  without  any  new 
arrangement  being  made,  occasionally  acting,  if  need  be,  in 
the  name  of  the  firm.  Notice  of  the  dissolution  of  the  firm 
was  not  published.  Nothing  was  said  by  the  parties  on  the 
subject,  or  as  to  how  the  business,  in  future,  was  to  be  con- 
ducted. No  change  was  ever  made  in  the  books  of  the 
ooncem ;  new  ones  were  not  opened  after  Pollock  went  in, 
but  the  business  was,  in  all  respects,  conducted  as  before. 
All  of  the  debts  of  Butler  &  Brother,  as  well  those  which 
had  been  contracted  prior  to  Pollock's  coming  in  as  those 
contracted  since,  were  indiscriminately  paid  out  of  the  con- 
cern, without  being  separately  charged  up  to  the  old  oo&'» 
cem.  They  had  all,  in  fact,  been  paid  off  except  this  of, 
the  plaintifis,  which  would,  no  doubt,  have  been  paid  if  it 
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had  not  bectei  oontested  whether  Batier  ft  Brother  ^ere 
liable  for  it» 

No  account  of  trtock  was  taken  when  the  new  conoem 
went  into  operation^  and  nothing  said  between  the  parties 
on  the  subject 

The  assignment  is  made  in  the  names  of  all  three  parties ; 
it  bears  date  the  24th  of  February,  1854,  and  begins  thus :/ 

^*  This  indenture,  made,  etc.,  by  and  between  Thomas  S« 
Butler,  James  J.  Butler,  and  John  Pollock,  partners,  doing 
business  under  the  name  of  Butler  &  Brother,  of  the  first 
part,  etc.,  witnesseth  that  the  isaid  parties,  etc.,  being  desi« 
Yous  that  all  their  creditors  shall  be  paid,  etc." 

Itthen  goeson  to  convey  all  their  estate,  real  and  personal, 
etc.  It  appears,  also,  that  part  of  the  stock  of  the  old  firm 
was  on  hand  at  the  time  of  the  assignment— -how  much  is 
not  known.  An  account  was  taken  about  two  years  after 
the  formation  of  the  new  concern,  and  the  profits  ascer^ 
tained.  But  they  were  not  separated  so  as  to  credit  the 
share  belonging  to  Pollock,  specially  to  him ;  Thomas  S. 
Butler  testifying  that  Pollock  received  his  proportion  of 
profits  nearly  in  fulL  These  are  all  the  material  facts  ap* 
parent  in  the  case. 

It  is  difficult  to  say,  precisely,  what  relation  these  parties 
intended  to  sustain  to  each  other.  Kor  does  it  seem  to  me 
▼ery  material  to  inquire.  They  certainly  intended,  in  some 
respects,  to  form  the  relation  of  partners.  In  their  original 
articles,  they  stipulated  that  Pollock  shall  have  an  interest 
in  the  business  conducted  by  Butler  Sc  Brother.  That  he  is 
to  receive,  as  his  share  of  the  profits  of  the  business,  ten  per 
cent  net.  That  the  financial  and  general  management  of 
the  business  shall  continue  under  the  direction  of  the  senior 
partner,  Thomas  8.  Butler,  thus  acknowledging  the  relation 
of  partnership ;  and  that  the  name  and  style  of  the  firm  shall 
continue  as  before.  They  gave  a  practical  construction  to 
tiie  articles,  by  allowing  Pollock  to  use  the  name  of  the  firm 
and  transact  business  on  its  account,  and  by  holding  him 
out  to  the  world  as  connected  with  them  as  a  partoer;  and, 
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finally,  in  the  assignment  itself,  tbej  all  unite  in  the  transfer 
of  the  property,  and  speak  of  themselves  as  partners  in 
business. 

And  yet  it  is  equally  apparent  that  they  did  not  contem* 
plate  a  change  in  the  ownership  of  the  stock  or  property, 
liowever  the  law  may  so  regard  it ;  and  it  is  very  certain 
that  they  all  contemplated  that  all  the  old  stock,  as  well  as 
the  new  purchase^  should  be  applied  indiscriminately  to 
the  payment  of  the  debts  of  the  old  as  ct  the  new  firm.  In 
fiKst,  it  would  seem  as  if  they  did  not  distingaish  that  there 
had  been  more  than  the  one  firm.  Butler  &  Brother  owed^ 
at  the  time  of  taking  Pollock  in,  a  large  amount  of  debts^ 
contracted  solely  in  their  business — debts  due  for  the  very 
Block  in  hand.  It  would  be  monstrous  to  suppose  that  they 
did  not  contemplate  using  the  stock  of  the  house  for  the 
payment  of  all  those  debts.  On  the  contrary,  the  evidence 
is,  that  they  did  use  the  stock,  new  and  old,  indiscriminately, 
for  the  payment  of  all  their  debts,  new  and  old,  and  the 
present  is  the  only  one  remaining  unpaid.  The  inference 
to  my  mind  is  irresistible,  that  they  mutually  pledged  the 
stock,  with  its  increase,  to  the  payment  of  all  the  debts  of 
the  concern ;  and  that,  as  between  themselves,  the  Messrs* 
Butler  had  not  only  a  right  to  appropriate  this  stock  to  the 
payment  of  this  or  any  other  debt  of  the  firm,  but  it  was  as 
much  their  duty  to  do  so,  as  to  pay  any  other  debt.  It  is 
claimed,  however,  on  the  part  of  the  defendant,  that  this 
was  the  individual  debt  of  Thomas  S.  and  James  J.  Butler, 
not  jointly  with  Pollock,  and  therefore  the  plaintifis  having 
BO  cause  of  action  against  the  three  partners,  could  not 
seize  the  property  of  all  three,  but  must  look  to  the  property 
of  the  two  only.  Suppose  this  property  had  not  been 
assigned,  and  an  execution  had  been  issued  on  this  judg* 
ment,  Thomas  S.  and  James  J.  Butler  would  have  been 
justified  in  making  payment  out  of  the  firm  property,  as 
the  fund  appropriated  for  that  purpose.  Or,  had  the  eze- 
eution  been  levied  upon  the  firm  property,  Pollock  would 
not  have  been  at  liberty  to  resist  its  appropriation.    Good 
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&ith,  as  between  him  and  his  copartners,  required  that  it 
ahould  be  thus  appropriated,  and  not  that  their  private 
property  should  be  taken,  tf,  in  such  a  case,  the  two  But* 
lers  might,  without  the  assent  of  Pollock,  apply  the  prop- 
erty, so,  when  they  come  to  make  an  assignment,  they 
might  require  the  same  disposition  to  be  made.  The  quech 
tion  then  is  this,  as  between  the  parties  themselves,  did  they 
consent  together,  that  the  property  of  the  firm  should  be 
applied  to  the  payment  of  this,  with  other  debts?  If  they 
did,  then,  as  between  themselves,  it  must  be  treated  as  a 
joint  debt,  and  the  assignment  must  be  intended  to  be  as 
well  for  that  as  for  other  joint  debts. 

Why  is  it  that  in  case  of  an  assignment  by  a  firm,  under 
oar  statute,  the  creditors  of  the  individual  partners  are  post* 
poned  to  the  joint  creditors,  and  can  only  participate  in  the 
surplus?  It  is  because  such  a  course  is  necessary  to  do 
equity  between  the  partners  themselves ;  not  that  the  parb- 
nership  creditors,  as  such,  have  any  claim,  either  at  law  or 
in  equity,  upon  the  fund  superior  to  the  individual  creditors. 
Indeed,  if  the  latter  were  the  case,  it  is  hard  to  perceive 
why  those  who  trusted  the  firm  in  the  first  instance,  are  not 
as  much  entitled  to  follow  their  stock  into  the  hands  of  the 
new  firm,  as  those  who  trusted  the  new  firm  for  stock  ad- 
vanced by  them  to  it.  But  as  we  have  said,  it  is  the  equity 
of  the  partners  that  determines  the  right.  This  proposition 
is  well  stated  by  Lord  Eldon,  in  the  two  cases  decided  by 
him  in  6  and  11  Vesey,  cited  by  defendant's  counsel.  They 
were  both  cases  in  bankruptcy.  In  6  Ves.  119,  Ex  Parte 
Buffiny  one  partner  having  bought  out  another,  assumed  the 
payment  of  the  partnership  debts,  and  gave  an  indemnity 
bond  against  them.  A  year  and  a  half  afterward,  he  became 
a  bankrupt,  and  Hie  joint  creditors  filed  their  petition  to 
have  the  property  sold  as  joint  property,  but  were  refused. 
Lord  Eldon  put  the  case  upon  the  ground  that  the  partneiw 
ship  interest  ceased  on  the  sale,  and  the  partner  selling  had 
no  right  to  require  the  other  to  appropriate  the  specific  prop* 
erty  in  payment  of  partnership  debts.    That  the  creditor^ 
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B8  Bnohy  had  no  claim  upon  the  property,  although  it  had 
once  been  partnership  property.  Thmr  right  most  be  worked 
ont  through  the  partners;  and  if  the  partners  conid  not 
both  call  for  the  property,  so  neither  eonld  the  credit<»ra» 
But  it  was  admitted  that  the  case  would  have  been  different 
had  the  conveyance  been  made,  ^^  subject  to  the  payment  of 
debts,"  which  is  more  analagous  to  the  case  before  the  court, 
and  not  '*  in  consideration  of  a  covenant  to  pay,  leaving  no 
duty  upon  the  property,  but  establishing  only  a  personal 
obligation  upon  the  assignee  to  pay/' 

In  11  Ves.  5,  Ex  Parte  WUliaTiiSy  Lord  Eldon,  commenting 
upon  JEz  Parte  BuffiUj  and  the  ground  upon  which  it  rests, 
says :  *^  Among  partners,  clear  equities  subsist  amounting  to 
something  like  lien.  The  property  is  joint,  the  debts  and 
credits  are  jointly  due.  They  have  equities  to  discharge 
each  of  them  from  liability,  and  then  to  divide  the  surplus, 
according  to  their  proportion ;  or,  if  there  is  a  deficiency, 
to  call  upon  each  other  to  make  it  up.  But  the  creditor  has 
no  equity  against  the  effects  of  the  partnerehip.  He  may 
bring  an  action,  get  judgment,  and  execute  it  upon  partner- 
ship effects ;  but  when  he  gets  them,  he  holds  by  the  execu- 
tion, and  not  in  respect  of  any  interest  he  has  in  the  prop- 
erty while  a  mere  creditor,  not  seeking  an  interest  by  suit/' 
And,  again,  p.  7,  he  says :  <<  It  is  the  equity  of  the  partners 
among  each  other,  that  requires  the  application  of  partner* 
ship  property  to  partnership  debts,  not  that  of  the  creditors, 
for  whom,  however,  a  provision  is  thereby  necessarily  oper- 
ated, which  they  could  not  operate  for  themselves,  unless 
by  action  and  execution/' 

In  the  case  before  the  court,  it  seems  to  me,  there  was  not 
only  a  duty  upon  the  property  to  pay  this,  as  well  as  other 
debts,  so  contemplated  by  the  parties,  but  there  was  also 
jm  equity  in  the  Butlers  to  call  upon  the  partnership  effects 
to  pay  this  as  an  assumed  firm  debt,  and  that  it  would  be 
inequitable  to  call  upon  the  private  property  of  the  Butlers 
to  pay  this  debt  for  the  purpose,  it  might  have  been,  of 
fwelling  the  profits  of  Pollock.    If  such  was  the  ri^t  of 
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ihe  Butlers,  then  the  plaintiffi,  as  their  creditors^  and 
through  their  equity,  may  work  out  their  own  claim. 

This  view  of  the  case  answers  the  proposition  made  by 
the  defendant,  that  the  real  estate  seized  upon  should  be 
first  subjected  to  the  payment  of  this  claim ;  or  exhausted 
before  the  plaintifis  can  claim  a  dividend  from  the  assignee. 
If  this  be  the  individual  property  of  either  or  both  of  the 
Butlers,  and  not  of  the  firm,  it  ought  not  to  be  subjected  to  a 
debt  of  the  firm,  until  the  firm  property  is  exhausted.  For 
such  is  the  equity  between  the  parties. 

Judgment  may  be  entered  accordingly  for  the  plaintifiBi. 


Bob't  McGrboob,  Assignbb,  bto.  v.  M.  D.  W.  Loomis,  et  al. 

1.  When  a  banker  opens  an  account  with  his  customer,  and  receives  his 
deposit,  he  is  not  regarded  as  a  simple  bailee,  but  the  relation  of  debtor 
and  creditor  is  immediately  created,  with  the  implied  agreement,  on  the 
part  of  the  banker,  that  he  will  hold  the  fVmd,  left'  in  his  care,  subject  to 
the  order  of  the  depositor,  at  such  time  and  for  such  sums,  to  the  extent 
of  the  deposit,  as  the  depositor  may  direct  to  be  paid. 

3.  The  drawer  of  a  check  is  not  allowed  the  defense  permitted  the  drawer 
of  a  bill,  who  may  excuse  himself  by  the  want  of  presentment  and  of 
notice  of  non-payment.  Unless  the  deposit  Is  lost  by  the  delay  to  pre* 
sent  the  check,  or  the  depositor,  in  the  meanwhile,  has  become  insolvent, 
the  drawer  can  not  complain. 

3.  For  all  practical  purposes,  the  relation  of  banker  and  depositor  assimi- 
lates itself  to  a  parol  promise,  on  the  part  of  the  banker,  to  accept  any 
cheek  that  the  depositor  may  draw  against  his  deposits ;  and  thus  the 
rule,  which  binds  the  drawee  of  a  bill  of  exchange,  as  an  acceptor, 
when  he  has  promised,  in  advance,  to  honor  it,  furnishes  a  strong 
analogy. 

4.  A  check  is  an  absolute  appropriation  of  so  much  money,  in  the  hands  of 
the  banker,  to  the  holder  of  the  check,  and  there  it  ought  to  remain  till 
called  for,  as,  after  notice  to  the  drawee,  it  binds  the  Aind  in  his  hands. 

5.  The  authority  to  receive  the  amount  represented  by  a  check,  can  not 
be  lost  to  the  holder,  by  the  death  of  the  drawer,  before  it  is  presented 
nor  by  his  insolvency ;  and  should  the  neglect  of  the  holder  have  dis- 
charged the  drawer,  yet  the  right  to  the  fund  stiU  remains :  else  the 
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depositary  would  not  o>ly  be  freed  &om  all  obligation  to  pay  the  check, 
but  would  also  retain  the  deposit  upon  which  it  was  drawn. 
6.  A  bona  fide  holder  of  a  check  has  his  right  of  action  against  the  drawee, 
in  case  payment  is  reAised  when  the  drawer  has  sufficient  funds  to  his 
credit,  on  deposit  with  the  drawee. 

General  Term. — On  error,  to  reverse  a  judgment  rendered 
in  favor  of  the  defendant  in  error,  at  the  special  term  of  Feb- 
ruaiy,  a.  d.  1855,  by  Spencer,  J, 

George  Mihie  k  Co.,  bankers,  etc.,  made  a  general  assign* 
ment  to  the  plaintifi*  in  error  for  the  benefit  of  creditors,  and 
he,  as  such  assignee,  brought  his  action  against  M.  D.  W, 
Loomis,  as  maker,  and  Henry  H.  Southgate,  as  payee  and 
indorser  of  a  promissory  note,  drawn  August  16,  a.  d.  1854, 
for  $262.62,  and  payable  ninety  days  after  date,  which  had 
been  discounted  by  Geo.  Milne  &  Co.,  and  after  maturity  passed 
to  the  plaintiff' in  error  under  the  general  assignment  for  ben- 
efit of  creditors. 

To  this  action,  on  the  note,  the  defendants  answered  that 
on  the  15th  day  of  November,  a.  d.  1854,  the  defendant 
Loomis,  being  the  owner  and  holder  of  a  check,  drawn  the 
day  previous,  by  Richard  Southgate,  on  George  Milne  & 
Co.,  bankers,  etc.,  for  $525.24,  presented  the  check  at  the  bank 
for  payment,  and  requested  that  his  note,  now  sued  on,  and 
another  in  a  similar  amount,  due  on  that  day,  be  paid  from 
the  proceeds  of  the  check ;  that  payment  of  the  check  was 
refused,  and  the  delivery  and  cancelation  of  the  note  was  also 
refused ;  that  the  drawer  of  the  cheek  had  at  that  time  money 
to  his  credit,  with  George  Milne  &  Co.,  more  than  sufficient 
to  pay  the  check ;  that  shortly  thereafter,  the  general  asdgn- 
ment  was  made  to  the  plaintifi*  in  error,  and  there  was  due  to 
said  Loomis  from  said  George  Milne  &  Co.,  the  amount  of 
said  check  and  interest  The  statements  of  the  petition  and 
answer  were  admitted  to  be  true,  and  the  cause  below  was 
submitted  on  the  pleadings* 

Corwiney  Hayes  ^  BogerSy  for  plaintiff  in  error. 

CcUins  ^  Herron^  for  defendants  in  error. 


JUNE  TEBM,  1856.  249 

• £ 

Mtbut  MoQffVgor,  AaslfOM,  Ho,  v.  IL  D.  W.  Looais,  at «!. 

Storbe,  J.  The  plaintiff  in  error  is  fhe  aasignee  of  an  inaol- 
vent  banker.  The  defendant,  Loomisyia  the  maker  <^  a  prom* 
iflsory  note,  payable  to  his  eo^efendant,  and  discounted  by 
Milne,  2  V^tiTs  assignor.  When  Ihe  note  matnJ, 
Loomis  hdd,  for  value  paid,  the  check  of  one  of  MUne's  de« 
poeitoiB  for  an  amount  exceeding  the  face  of  the  note,  the 
drawee  having,  at  the  time,  a  much  larger  sum  to  his  crodit 
with  his  banker.  This  check  was  presented,  and  tendered  in 
payment  of  the  note,  and  was  refused  by  Milne,  who  shortly 
afterward  made  a  general  assignment  for  the  benefit  of  hia 
creditors,  to  the  plaintiff  who  aLao  refused  to  accept  the  check 
in  payment  of  the  note. 

It  is  now  sought  to  recover  the  amount  of  the  note  fix>m 
Loomis,  and  compel  him  to  look  to  the  assignment  for  the 
satisfaction  of  his  claim.  In  brief  language,  Loomis  is  le. 
quired  to  contribute  to  the  fund  to  discharge  his  own  debt 
against  Milne. 

This  is  not  the  rule  of  equity  as  usually  administered  by  the 
courts,  and  does  not  very  iully  recognize  the  ancient,  and  as 
we  suppose,  not  yet  obsolete  maxim,  that  he  who  '^asks  equily 
must  first  do  it,"  nor  is  yet  in  harmony  with  section  98  of  the 
code,  which  secures  to  every  defendant  the  right  to  set  up  in 
his  answer,  ^  as  many  ground  of  defense,  counter-claim  and 
set-off  as  he  may  have,  whether  they  be  such  as  have,  hereto* 
fore  been  denominated  legal,  or  equitable,  or  both.'' 

The  plaintiff  is  the  voluntary  assignee  of  Milne;  he  re« 
ceived  the  note  after  it  became  due,  and  is  subject  to  all  the 
equities  of  the  debtor  against  the  assignor.  These  equities  are 
not  confined  to  the  usual  defense,  allowed  when  a  bill  or  note 
has  been  negotiated  when  overdue,  but  embrace  the  different 
clauses  of  section  99  of  the  code,  ^  when  cross-demands  have 
existed  between  persons,  under  such  circumstances  that  if  one 
had  brought  an  action  against  the  other,  a  counter-claim  or  set- 
off, could  have  been  set  up,  neither  can  be  deprived  of  the 
benefit  thereof  by  the  assignment  or  death  of  the  other;  but 
the  two  demands  must  be  deemed  compensated  so  &r  as  they 
equal  each  other.'' 
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If  upon  an  examination  of  the  law,  we  can  not  sustain  the 
light  of  Loomis  to  hia  set-off,  or  counter-claim,  we  must  yield 
io  the  power  of  precedent  Still  although,  and  the  remark  has 
been  gravely  uttered,  that "  haid  cases  make  shipwreck  of  prin* 
ciples,"  it  is  our  duty  to  ascertain  what  the  true  principle  is, 
and  not  blindly  follow,  nor  yet  regard  as  infallible,  any  adju* 
dication  that  is  founded  on  the  sole  idea,  ^^lexita  scripta  est" 
We  have  long  since  been  told  by  Lord  Coke,  who  was  cer« 
tainly  not  wanting  in  reverence  for  the  past,  ^  that  the  reason 
of  the  law  is  the  life  of  law,  for  though  a  man  can  tell  the 
law,  yet  if  he  know  not  the  reason  thereof^  he  shall  soon  for* 
get  his  superficial  knowledge." 

What,  then,  was  the  relation  the  parties  sustained  to  each 
other  at  the  time  the  check  was  drawn,  the  depodtor,  the  de- 
positary, and  the  holder  of  the  check  ? 

When  a  banker  opens  an  account  with  his  customer,  and 
receives  his  deposit,  he  Lb  not  regarded  as  a  ample  bailee,  but 
the  relation  of  debtor  and  creditor  is  immediately  created, 
and  the  implied  agreement,  on  the  part  of  the  banker,  that 
he  will  hold  the  fund,  left  in  his  care,  subject  to  the  order  of 
the  depositor,  at  such  times  and  for  such  sums,  to  the  extent 
of  the  deposit,  as  he  may  direct  to  be  paid*  This  is  the  gen- 
eral rule  obligatory  upon  all  who  sustain  the  character,  and 
pursue  the  business  of  bankers :  so  inflexible  is  it,  that  if  the 
depositary  neglects,  or  refuses  to  honor  the  check  of  the  de- 
positor, when  in  funds,  he  not  only  loses  the  public  confidence, 
but  is  liable  at  once  to  his  creditor  for  any  ixyury  he  may 
have  sustained.  Byles  on  Bills,  13 ;  1  Bam.  and  Ad.  415, 
Marzetti  v.  WiUiams^  et  al. 

Payment  by  checks  has  almost  entirely  superseded,  in  com- 
mercial cities,  other  modes  of  payment.  They  are  taken  and 
given  in  mutual  confidence,  with  the  distinct  understanding 
that  they  not  only  represent  cash,  but  practically  are  cash ; 
hence  they  pass,  by  delivery  through  various  hands,  perform- 
ing the  purpose  of  as  many  payments  as  there  are  persona 
who  receive  them,  or  transactions  in  which  they  are  used ;  and 
when,  by  the  usages  of  trade,  they  are  thus  regarded,  the 
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liabilities  of  all  the  partiee  should  be  deaily  defined^  as  well  as 
ligidly  enforced* 

The  drawer  of  a  check  is  not  allowed  the  defense  permitted 
to  the  drawer  of  a  bill,  who  may  excuse  himself  for  the  want 
of  presentment  and  notice  of  a  refusal  to  pay.  Unless  the 
deposit  is  lost  by  the  delay  to  present  the  check,  or  the  depoe* 
itary,  in  the  mean  while  has  become  insolvent,  the  drawer  can 
not  complwi.  If  the  money  remains  in  the  hands  of  the 
banker  unappropriated,  no  injury  is  sustained.  1  Man.  and 
Granger,  757,  KemUe  v.  Mills;  2  Hill,  425,  LiUle  v.  Phoenix 
Bank ;  Story  on  Prom.  Notes,  §493. 

A  banker  transacting  publicly  the  ordinary  business  of  his 
calling,  receiving  daily  deposits,  and  bound  to  meet  with 
promptness  the  drafts  of  his  customers,  gives  the  community 
to  understand  that  those  who  have  funds  in  his  hands,  have 
not  only  the  right  to  draw  upon  the  depoedt,  but  that  all 
drafts  will  be  paid  on  presentation :  he  opens  virtually  a  letter 
of  credit  to  his  depositor,  which  is  a  guaranty  to  him,  as  well 
as  to  all  who  make  advances  upon  the  faitii  of  it  For  all 
practical  purposes  it  asrimilates  itself  to  a  parol  promise  to 
accept  any  check  that  the  owner  of  the  deposit  may  draw ; 
and  thus  the  rule  which  binds  the  drawee  of  a  bill  of  ex* 
phange  as  an  acceptor,  when  he  has  promised  in  advance  to 
honor  it,  furnishes  a  strong  analogy.  9  Mass.  55,  58,  Storer  v, 
Logan;  2  Metcalf,  53,  Ward  v.  AUeji;  18  Ohio,  126,  Lone* 
dale  V.  La  Fayette  Bank. 

Assuming  that  we  have  properly  indicated  the  duties  and 
liabilities  of  the  parties  to  a  check,  let  us  inquire  what  inter* 
est  in  the  specific  fund  is  vested  in  the  holder. 

It  is  said  by  Chancellor  E!ent,  in  3  Com.  104,  ^^  that  a  check 
is  an  absolute  appropriation  of  so  much  money,  in  the  hands 
of  the  banker,  to  the  holder  of  the  check,  and  there  it  ought 
to  remain  till  called  for."  The  same  principle  is  affirmed  by 
Judge  Story,  in  Brown's  case,  2  Story,  518,  who  quotes  the 
whole  passage  from  Keiit,  as  the  foundation  of  his  judgment. 
This  we  believe  to  be  the  true  rule.  We  have  found  no  au^ 
thority  expressly  denying  it,  or  even  doubting  its  soundness, 
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that  should  outweigh  the  opinions  of  these  eminent  j  urists 
whose  expodtion  of  the  law  is  sustuned  by  the  oomm<»i 
sense  and  true  morality  of  the  case. 

The  authority  to  recover  the  amount  represented  by  a 
check  can  not  be  lost  to  the  holder  by  the  death  of  the 
drawer  before  it  is  presented,  or  even  his  insolvency ;  and 
should  the  neglect  of  the  holder  have  discharged  the  drawer 
from  his  liability,  the  right  to  the  fund  still  remains,  else 
the  depositary  would  not  only  be  freed  from  all  obligation  to 
pay  his  check,  but  would  retain  also  the  deposit  upon  which 
it  was  drawn.  We  can  not  permit  such  a  result  to  follow, 
nor  yet  reproach  the  law  with  sanctioning  the  gross  injus- 
tice that  would  necessarily  be  involved. 

We  need  not  define  a  bill  of  exchange,  or  describe  the 
points  of  difference  which  distinguish  it  from  a  check. 
'Not  would  we  attempt  to  reconcile  the  conflicting  opinions, 
which  have  so  thoroughly  mystified  some  of  the  prominent 
distinctions  heretofore  considered  to  exist  between  these 
classes  of  commercial  paper.  If  we  were  bound  to  follow 
each  successive  adjudication,  the  ^^  glorious  uncertainty  of 
the  law,"  now  a  vulgar  apothegm,  would  no  longer  be  a 
paradox. 

We  allude  to  bills  of  exchange  only  to  justify  the  opinion, 
to  which  we  have  arrived  from  a  full  examination  of  the 
cases  referred  to  by  counsel,  as  well  as  the  many  we  have 
found  in  our  own  researches. 

^<  It  has  been  held,"  observes  Mr.  Spence,  2  Eq.  Jur.  860, 
^Hhat  a  bill,  drawn  in  respect  to  a  particular  demand,  in 
fevor  of  a  creditor,  is  an  assignment  in  equity  of  that  de- 
mand,  pro  tantOy  to  the  legal  holder  of  the  bill."  See  also 
4  Simons,  607,  Lett  v.  Morris. 

The  same  principle  is  stated  in  5  Wheaton,  286,  Mande* 
tiUe  V.  Welch.  "  In  cases,"  say  the  court,  "  where  an  order  is 
drawn  for  the  whole  of  a  particular  fund,  it  amounts  to  an 
equitable  assignment  of  that  fund,  tod  after  notice  to  the 
drawee,  it  binds  the  fiind  in  his  hands." 

Thisis  but  the  recognition  of  the  rule,  ^that  when  an  order 
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is  given  by  a  debtor  to  bis  credit6r,  directed  to  a  third  person 
having  in  his  hands  Ainds  of  the  debtor,  in  specie,  or  in  the 
way  of  a  debt  due,  deedring  him  to  pay  the  creditor  out  of 
that  specific  fand,  is  a  binding,  equitable  asdgnment  of  so 
much  of  the  fund,  or  credit,  not  only  against  the  party  giving 
the  order,  but  his  assignees  in  banlkruptcy,  or  in  insolvency. 
1  Madd.  89,  Mc  Parte  Alderson;  afibmed  on  appeal,  3  Swans- 
ton,  892. 

^If  he  could  transfer,"  said  Lord  Thurlow,  in  a  case  of 
this  description,  '^he  has  done  it,  and  it  being  his  own  money 
he  could  transfer ;  the  order  being  shown  to  the  debtor,  he  is 
bound,  and  the  transaction  is  complete,  even  as  against  as- 
signees." 1  Ves.  Jr.  280,  YeaJtes  v.  Ghroves;  4  Myl.  &  Cr.  702, 
Bum  V.  Carvalho;  1  Hare,  73,  Meux  v.  Bdl.  See  also  2 
Spenee's  Eq.  Jur.  860,  861 ;  8  Barbour,  262,  Hoyt  v.  Story. 

The  assignee  claims,  however,  that  though  it  is  compe* 
tent  for  the  owner  of  a  fund  to  assign  the  entire  amount,  and 
the  fund  will  then  pass,  he  can  not  compel  his  debtor  to  dis* 
charge  the  debt  by  installments ;  in  other  words,  he  can  not 
divide  the  fund  into  several  parts,  and  require  that  each  shall 
be  paid.  Unless  the  debtor  says  he  consents  to  the  arrange- 
ment, or  accepts  the  order  to  pay,  he  is  not  bound  to  dis* 
charge  his  obfigation,  except  by  the  liquidation  of  the  entire 
sum.  ^^  The  debtor  has  the  right  to  stand  upon  the  single- 
ness of  his  original  contract,  and  decline  any  legal  or  equita- 
ble assignments  by  which  it  may  be  broken  into  fragments. 
When  he  undertakes  to  pay  an  integral  sum  to  his  creditor, 
it  is  no  part  of  his  contract  that  he  shall  be  obliged  to  pay 
in  fractions  to  other  persons."  MandeviUe  v.  Wdchj  ah^ady 
cited ;  6  Gushing,  287,  Palmer  v.  Merrill ;  8  Qreenleaf,  346, 
Bobbins  v.  Bacon. 

The  principles  thus  asserted,  we  are  asked  to  apply  to 
checks  upon  a  banker,  as  controlling  the  relation  that  legally 
subsists  between  the  depositary  and  the  depositor. 

We  find  no  English  case  where  the  question  is  directiy 
determined.  In  New  York,  there  are  reported  the  following 
cases:  11  Paige,  607,  Dykers  ,y.  Leather  Man.  Bank;  8 
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Oomstock,  247,  Cappertkwaite  v.  Sheffield;  2  Belden,  412, 
Chapman  v.  TFAi^6.  In  MaasachnaettB,  there  is  but  one  re* 
ported  case :  1  Gray,  605,  Btdlard  v.  BandalL 

Chancellor  Wadsworth  decided  in  the  first  case,  that  there 
was  nothing  in  the  case  showing  where  checks  were  first 
demanded,  or  who,  of  the  first  drawers,  was  entitled  to  the 
preference  when  the  bankers  had  paid  a  subsequent  check, 
without  notice  of  the  drawing  of  the  former  one ;  and  thd 
mere  priority  would  give  no  preference.  It  would  be  utterly 
impossible  for  the  bankers  in  New  York  to  do  business,  if 
they  were  obliged  to  settle  conflicting  claims  of  the  holders 
of  check& 

Gardner,  J.,  in  Chapman  v.  WhUCy  held  that  the  right  of 
the  depositor  was  a  chose  in  action ;  and  it  was  immaterial 
whether  the  implied  engagements  upon  the  part  of  the 
banker  was  to  pay  the  sum  in  gross,  or  in  parcels,  as  the 
depositor  might  require.  In  either  case,  the  draft  or  check 
ef  the  latter  would  not  transfer  the  debt,  or  the  lien  upon  it, 
to  a  third  person,  without  the  assent  of  the  depositaiy. 

In  3  Comstock,  the  question  decided  was  that  the  opera- 
tion of  a  bill  of  exchange  was  to  draw  after  it  the  fund  upon 
which  it  was  drawn. 

Shaw,  C.  J.,  in  1  Gray,  takes  the  ground  that  the  whole  fimd 
only  can  be  assigned,  and  refers  to'  20  Pick.  15,  to  which  we 
have  above  alluded.  It  was  there  held,  ^  that  a  draft  by  the 
creditor  on  his  debtor,  in  the  form  of  a  bill  of  exchange,  to 
the  amount  of  the  debt,  or  the  whole  fimd  in  his  haiids^  is  a 
good  and  valid  assignment  of  the  debt,  or  ftind." 

The  result  of  these  decisions  is  but  the  application  of  the 
rale  where  the  debtor  is  not  bound  to  pay  in  parcels ;  and  the 
other  afELrmation,  that  a  contrary  decision  would  |»t>dttce 
complexity  in  business,  and  disarrange  the  hitherto  settled 
mode  of  keeping  the  accounts  between  bankers  and  thdr 
customers. 

There  is  no  distinction  made  between  tiie  banker  and  tiie 
general  debtor ;  both  are  placed  in  the  same  category. 

And  yet^the  opinion  in  Selden  was  doubted  by  Judgie 
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Edwards,  one  of  the  members  of  the  court,  who  decided  the 
case ;  and  Judge  Ruggles,  iu  8  Comstock,  120,  Harris  v.  Clark^ 
in  deciding  the  case,  says :  ^  The  customer  deposits  his  money 
in  a  bank  for  safe  keeping,  with  the  understanding  that  he  may 
draw  by  checks,  in  such  sums,  and  at  such  times,  as  may  suit 
his  convenience.  The  bank,  or  banker,  receives  it  on  that 
condition,  and  imdeliakes  to  keep  the  amount,  and  pay  the 
money  accordingly.  Checks  are  used,  and  treated  as  casl^ 
and  by  the  course  of  bunness,  they  are  paid  by  the  bank,  or 
banker,  on  whom  they  are  drawn,  with  the  same  punctualily 
and  certainty  as  if  the  deposits  were  specificaUy  the  money 
of  the  custcnners.  Checks  are,  therefore,  practically  equiva* 
lent  to  a  transfer  of  so  much  of  the  fund  deposited."  See 
also  Bylee  on  Bills,  79,  Sharswood's  Notes. 

The  court,  even  in  MandeviUe  v.  Wdchy  qualify  the  general 
principle,  and  very  clearly,  we  think,  indicate  what  their 
opinion  would  be  in  a  case  like  the  present  They  say: 
^  Where  the  order  is  drawn,  either  on  a  general  or  a  particu<* 
lar  fund,  for  a  part  only,  it  does  not  amount  to  an  asfflgnment 
of  that  part,  or  ^ve  a  lien  as  against  the  drawee,  except  he 
consent  to  the  appropriation  by  the  acceptance  of  the  drafts 
or  an  obligation  to  accept  may  be  &irly  implied  from  the 
custom  of  trade,  or  the  course  of  business  between  Hie  pap<* 
ties  as  a  pert  of  their  contract''  The  same  doctrine  is  re*^ 
affirmed  in  5  Peters,  600,  Tiemarij  et  oLy.  Jackson. 

There  could  be  no  doubt  of  the  liability  of  the  debtor  to 
pay,  should  he  accept,  or  agree  to  accept,  an  order  for  a  part 
of  a  larger  sum  due  to  his  creditor,  and  the  agreement  need 
not  be  established  in  any  other  mode  than  would  be  required 
to  prove  an  ordinary  fetct  in  the  transacticm  of  commercial 
business,  where  usage  so  often  determines  the  nature  of  the 
contract,  and  controls  the  liability  of*  the  parties.  An  agree- 
ment  to  do  an  act,  may  or  will  be  infeired  from  the  situation 
of  the  parties,  and  the  nature  of  their  employment,  as  if  they 
have  expressly  undertaken  to  perform  it 

We  can  see  no  just  reascm,  therefore,  why  the  holder  of  a 
check  for  value,  who  has  taken  it  in  the  faith  that  the  drawee 
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was  not  only  able,  but  willing  to  honor  it,  should  not,  when 
he  has  notified  the  banker,  be  permitted  to  hold  the  specific 
fund  appropriated  by  the  terms  of  the  check.  He  would,  in 
all  analagous  cases,  be  entitled  to  all  the  security  the  order 
properly  represented,  among  which,  not  the  least,  usually  is 
the  right  to  the  particular  deposit  upon  which  it  is  drawn. 
A  check  is  but  an  order  to  pay  the  holder  so  much  money 
out  of  a  fund  in  the  drawee's  hands,  deposited  for  the  express 
purpose  of  being  recalled  by  draft,  at  the  option  of  the  cus- 
tomer, and  there  is  the  same  justice  in  subjecting  the  amount 
thus  appropriated,  as  there  would  be  if  an  order  had  been 
drawn,  or  an  assignment  made  of  the  whole  deposit  If  the 
rule  is  of  any  value  in  the  latter  case,  it  is  equally  so  in  the 
former.  ^ 

In  the  present  case,  the  check  was  presented  to  the 
banker,  who  held  sufficient  funds  in  his  hands,  of  the 
drawer,  to  pay  it.  The  holder  pursued  the  same  course  he 
would  have  been  required  to  have  taken  had  his  check 
been  drawn  for  the  entire  fund ;  and,  we  think,  became 
thereby  invested  with  the  same  right  to  subject  the  particu- 
lar amount  named  in  his  check,  as  the  drawer  possessed  at 
the  time  he  drew  it.  The  assignment  of  the  deposit  carried 
with  it  all  the  remedies  to  recover  it  that  bdonged  to  the 
assignor,  and  under  the  code  it  is  immaterial  whether  the 
remedy  is  legal  or  equitable. 

In  thus  deciding  we  violate,  we  feel  satisfied,  no  legal 
principle,  overrule  no  reported  decision  of  our  Supreme 
Clourt,  and  establish  no  new  or  unreasonable  rule.  On  the 
contrary,  we  give  merely  the  full  benefit  of  the  contract  to 
the  party  who  is  alone  entitied  to  claim  the  fund  represented 
by  the  check.  We  thus  maintain  the  doctrine  of  equitable 
assignment  in  its  true  spirit,  without  refining  away,  by 
technical  niceties,  or  the  dread  of  supposed  innovation,  the 
rights  of  the  parties,  securing  the  substance  without  grasp- 
ing only  the  shadow. 

We  may  have  disregarded  the  adjudications  of  some  of 
the  State  courts,  but  we  are  not  bound  to  follow  them 
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unless  we  can  so  understand  the  law»  or,  at  least,  clearly 
appreciate  the  reasons  upon  which  the  decisions  have  been 
made ;  and  when  we  find  they  are  to  be  defended  on  the 
technical  grounds  asserted  by  the  judges  who  have  delivered 
them,  we  may  well  adopt  the  language  of  our  Supreme 
Court,  in  8  Ohio,  82,  Boe^for  the  use  of  Jonas j  v.  Bank  U.  S.: 
^The  doctrine  appears  to  have  originated,  and  indeed  to 
continue,  in  mere  dida :  we  do  not  know  that  it  has  before 
been  agitated  in  this  State,  and  we  feel  at  liberty  to  estab- 
lish the  principle  as  to  us  appears  consonant  with  justice." 

We  hold,  therefore,  that  the  defendant,  Loomis,  was  in- 
vested with  the  right  of  the  drawer,  and  entitled  to  the  full 
benefit  of  the  check  he  held  upon  the  depositary.  He  will 
be  permitted,  therefore,  to  set  up  his  ckirn  in  this  action 
as  a  defense  to  the  plaintiiF's  claim. 

Judgment  for  defendant. 

Spencer,  J.,  concurred. 

Gholaon,  J.,  dissented. 
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1.  In  an  action  to  recover  compensation  for  cauning  4eath  by  wrongful 
act,  neglect,  or  default,  the  petition  by  the  personal  representative  must 
show  that  pecuniary  damage  has  been  sustained  by  some  particular  person 
or  persona,  related  to  the  deceased  as  widow,  child,  or  next  of  kin. 

2.  Upon  a  petition  for  the  benefit  of  the  wife  orchildrai,  inch  pecuniary 
damage  will  be  presumed,  and  in  no  other  case. 

3.  A  brother,  next  of  kin  to  the  intestate,  does  not  necessarily  suffer  such 
pecuniary  damage. 

4.  The  distribution  provided  for  in  such  actions,  by  the  act  of  Hareh  25, 
▲«  9. 1861,  if:  1.  To  the  widow  and  children,  in  the  proportions  pre- 
•eribed  for  the  descent  of  personalty ;  if  no  widow,  then  to  the  children 
entire;  if  no  children,  then  to  the  widow  entire.  2.  To  the  brothers 
and  sisters ;  and  so  on. 

5.  The  term  "widow  and  next  of  kin,"  does  not  oonilne  the  right  of  re- 
oovary  And  distribution  to  the  widow  or  children,  it  embiaoes  whom- 

17 
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soever  may  be  next  of  kin  to  tlie  deceaeed,  wlio  hM  suffered  peonniary 
damage  by  such  wrongful  act. 

Special  Tsrm^ — On  demurrer  to  amended  petition. 

The  allegations  of  the  amended  petition  are  snfficienjly 
stated  in  the  decision. 

M  A.  TkompsoUy  for  plaintifil 

Worthington  ^  Matthews^  for  defendant 

This  is  a  petition  filed  by  the  plaintiff  originally,  setting 
forth  that  she  was  the  mother  of  the  deceased,  aged  and 
infirm,  and  wbs  entirely  dependent  upon  her  son  in  his  life- 
time  for  her  support;  That  on  the  7tii  of  August  last,  her 
son,  while  in  the  lawful  pursuit  of  his  bueiness,  was  killed 
through  the  mere  carelessness  and  default  of  the  defendant 
and  her  agents;  for  which  cause  the  plaintiff  claimed  dam- 
ages in  the  sum  of  (5,000,  under  and  by  virtue  of  the  pro* 
visions  of  the  act  in  such  case  made  and  provided,  passed  on 
the  25th  day  of  March,  1851,  entitied  ^An  act  requiring 
compensation  for  causing  death  by  wrongful  act,  neglect,  or 
default'^    The  act  is  as  follows : 

Sec.  1.  "Whenever  the  death  of  any  person  shall  be 
caused  by  the  wrongfol  act,  neglect,  or  default,  and  the  act, 
etc.,  is  such  as  would  (if  death  had  not  ensued)  have  entitled 
the  party  injured  to  maintain  an  action,  and  recover  damages 
in  respect  thereof,  thei;L,  and  in  every  such  case,  the  person, 
etc.,  who  would  have  been  liable,  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  notwithstanding  Hie 
death  of  the  person  injured,"  etc. 

Sec.  2.  "  Every  such  action  shall  be  brought  by  and  in 
the  name  of  the  personal  representatives  of  such  deceased 
person ;  and  the  amount  recovered  in  every  such  action  ahall 
be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of 
such  deceased  person,  and  shall  be  distributed  to  such  widow 
and  next  of  kin  in  the  proportions  provided  by  law  in  relation 
to  the  distribution  of  personal  estates,  left  by  persona 
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intefltate;  and  in  every  such  action,  the  jury  may  give  such 
damages  as  they  shall  deem  Mr  and  just,  not  exceedmg 
|6,000,  with  reference  to  the  pecuniary  injury,  resulting  from 
sack  death,  to  the  wife  and  next  of  kin  to  such  deceased 
person,''  etc. 

To  this  petition  a  general  demurrer  was  filed,  and  sustained 
by  me  at  the  April  term  of  this  court,  for  the  reason  that 
sach  an  action  could  only  be  brought  for  the  benefit  of  the 
widow,  or  next  of  kin,  or  both,  as  the  case  might  be ;  in 
which  the  recovery  could  only  be  in  respect  of  the  pecuniary 
damage  resulting  to  such  widow,  and  next  of  kin,  or  either 
of  tiiem,  from  the  death  of  such  deceased  person.  It  must, 
therefore,  appear  in  the  petition  that  a  person  or  persons 
were  in  existence  of  the  class  named,  i  e.,  a  widow,  or  next 
of  kin ;  and  2d,  that  a  pecuniaiy  damage  had  been  sustained 
by  such  person  or  persons.  So,  also,  it  was  necessary  to  state 
who  the  next  of  kin  were ;  for  the  pecuniary  damage  sus- 
tained by  the  next  of  kin  would  depend  veiy  materially  upon 
the  relation  sustained  by  such  next  of  kin  to  the  deceased. 
In  the  case  of  a  widow,  or  children,  whom  a  husband,  or 
&ther,  in  his  lifetime,  was  bound  in  law  to  support,  the  law 
would  presume,  at  least,  some  pecuniary  damage  from  the 
withdrawal  of  that  support;  and,  therefore,  it  would  not  be 
necessary,  in  a  petition,  to  set  fortii  any  special  damage  re- 
sulting to  such  widow  or  children  from  the  death  of  such 
husband.  Wheire  no  such  obligation  to  support  existed,  it 
might  be  necessary  to  set  forth  the  special  damage  sustained 
by  such  next  of  kin.  In  the  present  case,  it  was  not  averred 
that  the  plaintifi:^  though  dependent  upon  her  son  for  support, 
was  his  next  of  kin,  or  who  his  next  of  kin  w4re,  and  so  we 
ooold  not  say  for  whose  benefit  the  money  was  to  be  paid, 
nor  what  the  pecuniary  damage  would  be. 

Since  then,  the  petition  has  been  amended  so  &r  forth 
86  to  state,  that  ^the  deceased  left  no  widow,  has  but  one 
brother,  who  is  a  minor,  and  no  sisters ;"  and  a  demurrer  has 
again  been  filed  against  it 

If  the  original  demurrer  was  properly  sustained,  it  is  plain 
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that  the  present  must  be  also.  The  petition  still  fcdls  to 
inform  ns  that  the  brother  has  claimB  to  distribution  as  next 
of  kin;  he  may,  or  he  may  not,  be  next  of  kin;  as  his  mother, 
in  the  original  petition,  might,  or  might  not,  have  been* 
The  deceased  may  have  left  children  as  next  of  kin ;  if  not, 
there  is  no  special  damage  shown  to  have  been  received  by 
the  brother. 

We  were  pressed  on  the  hearing  of  the  former,  as  of  the 
present  demurrer,  with  the  proposition,  that  the  statute  in 
question  was  not  intended  to  embrace  next  of  kin  more 
remote  than  children.  The  ground  of  this  proposition  is, 
that  the  statute  was  intended  for  the  benefit  of  those  only 
who  were  dependent  upon  the  deceased  for  support  while  in 
life.  If  the  liability  to  support  was  the  only  foundation  of 
pecuniary  interest  &en  the  latter  would  only  be  coextenfflve 
Zih  tiSonnen  and  it  would  foUow  that  whenever  the  lia- 
bility  to  support  ceased,  the  pecuniary  interest  would  also 
cease;  so,  that  if  one  should  die,  leaving  children  of  full 
age  only,  who,  while  living,  or  at  the  time  of  his  death,  he 
was  under  no  obligation  in  law  to  support,  an  action  could 
not  be  maintained  by  his  representatives  for  the  benefit  ci 
such  children.  Or,  if  some  of  his  children  were  of  fuU  age, 
and  others  not,  the  latter  only  would  be  entitled  to  the  benefit 
of  the  recovery.  And  yet  the  statute  expressly  requires,  that 
the  fund  when  received  shall  be  distributed  to  the  widow 
and  children,  if  these  be  next  of  kin,  in  the  proportions  pro- 
vided by  law  in  relation  to  the  distribution  of  personal  es- 
tates, etc. — ^L  e.,  to  the  children  equally,  whether  of  full  age 
or  not,  to  divide  with  the  widow  one-half  of  the  first  $400, 
and  two-thirds  of  the  remainder.  If  a  mother  should  die, 
leaving  children,  according  to  the  construction  of  the  statute 
asked,  they  would  fall  within  the  term  ^next  of  kin,"  and 
an  action  for  their  benefit  might  be  maintained  against  the 
wrong  doer;  and  yet  a  mother  is  under  no  legal  obligation  to 
support  her  children,  though  she  is  under  a  strong  natural 
and  moral  obligation  so  to  do.  On  the  other  hand,  if  a  wife 
should  be  destroyed,  leaving  no  children,  the  husband,  as 
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next  of  kin,  would  have  no  cause  of  action,  although  he 
nught  be  infinn  and  helpless,  wholly  dependent  upon  his 
wife's  exertions  for  his  sijpport  So  a  husband  might  be  de- 
pendent for  his  support  upon  an  annuity  granted  during  the 
life  of  his  wife,  and  therefore,  in  consequence  of  her  decease, 
sustain  a  great  pecuniary  loss,  and  yet  have  no  relief.  These, 
and  cases  of  a  like  sort,  show  that  next  of  kin,  other  than 
children,  may  have  a  pecuniary  interest  in  the  life  of  the 
person  deceased,  without  being  entitled  to  a  support  fix)m 
such  person ;  while,  on  the  other  hand,  it  has  been  shown 
that  children  may  have  no  such  pecuniaiy  interest  as  that 
dependent  upon  mere  support 

The  phrase  ^  next  of  kin,''  is  as  well  understood,  in  a  tech- 
nical sense,  as  the  word  ^  children."  It  comprehends  children, 
and  much  more.  It  means  those  who  are  entitled  to  come 
in,  in  the  order  of  inheritance ;  in  the  case  of  personalty,  1. 
Children;  2.  Husband,  or  wife;  3.  Brothers  and  sisters;  and 
so  on.  If  children  only  were  meant,  it  would  have  been 
much  more  simple  and  natural,  and  certainly  much  more  in- 
telligible,  to  so  speak.  That  would  have  been  a  word  sus- 
ceptible of  no  misunderstanding.  ^  To  be  distributed  to  the 
widow  and  children  in  the  proportions  provided  by  law  in 
relation  to  the  distribution  of  personal  estates,"  is  language 
so  much  more  intelligible  than  ^<  to  the  widow  and  next  of 
kin,"  if  children  only  were  meant,  that  it  seems  almost  like 
accusing  the  legislature  of  stupidity  not  to  have  used  it.  But 
why,  it  may  be  asked,  was  the  expression  used,  ^^to  be  dis- 
tributed to  the  widow  and  next  of  kin,  in  the  proportions 
provided  by  law,"  etc.,  since  there  is  no  apportionment  be- 
tween the  widow  and  next  of  kin,  other  than  children  ?  I 
answer,  that  the  more  comprehensive  phrase  was  used,  be- 
cause, in  the  event  of  their  being  children  left,  it  would  neces- 
sarily include  them,  and  the  law  was  intended  to  cover  any 
contingency  that  might  arise.  If  there  should  be  no  children, 
the  distribution  would  be  to  the  widow  entire ;  if  no  widow, 
to  the  children  entire;  if  both  widow  and  children,  in  certain 
proportions  fixed  by  law ;  if  neither,  to  whomsoever  might 
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be  next  of  kin.  All  these  cases  are  covered  by  the  language 
used ;  whereas,  if  next  of  kin,  as  sach,  were  intended  to  be 
excluded,  it  could  have  been  effectually  and  thoroughly  done 
by  using  the  word  ^  children  '^  instead. 

The  first  section  of  the  law  seems  consonant  with  this  inter* 
pretation  of  the  second.  It  provides  that  the  action  may  be 
brought  in  all  cases  where  the  party  injured,  had  not  death 
happened,  might  have  brought  an  action,  and  recovered 
damages  in  respect  of  the  iiyury.  Should  a  party  thus  in« 
jured  bring  an  action,  and  recover  damages,  such  damages 
would  go  into  the  estate,  and  be  distributed  to  the  widow 
and  next  of  kin  generally.  In  such  an  event,  it  would  hardly 
be  claimed,  I  think,  that  his  personal  representative  would 
institute  another  action  in  respect  of  his  death,  and  bring 
about  a  second  distribution.  Should  the  decedent  in  his  life- 
time fail  to  prosecute,  his  representatives  are  authorized  to 
bring  an  action  in  his  stead  to  reimburse  the  loss  which  the 
injury  may  have  occasioned ;  and  though  the  party  himself 
had  sued  for  it,  the  recovery,  when  had,  would  be  distributed 
in  the  same  mode;  the  only  difterence  being,  that  as  the 
recovery  in  the  latter  case  would  seem  to  be  the  price  of 
blood,  it  should  go' to  those  more  immediately  affected  by  the 
loss,  and  not  pass  as  merchandize  into  the  general  estate. 

Laws  similar  to  this  have  been  enacted  elsewhere,  as  in 
New  York,  and  in  Great  Britain;  yet  I  have  been  able  to 
find  no  construction  put  upon  them  to  assist  me  in  coming  to 
a  safe  conclusion.  That  construction  of  the  law  which  ia 
most  likely  to  remedy  the  evils  arising  from .  cai^lessness,  or 
wanton  wrong,  is  the  one  which  gives  compensation  to  all 
those  who  have  sustained  a  pecuniary  loss  thereby,  to  the 
extent  of  such  loss,  rather  than  the  one  which  restricts  it  to 
the  smallest  number ;  so  that,  if  an  individual  should  unhap- 
pily be  not  blessed  with  wife  or  child,  his  life,  however  val- 
uable to  others,  may  not  be  wholly  unrecompensed. 

Demurrer  sustained,  and  cause  dismissed. 
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S.  D.  AND  J.  H.  Handt  V.  Thi  Commissiok]SB8  01*  Hamiltoh 

COUNTT. 

1.  An  attorney,  assigned,  bytlie  criminal  court,  to  defend  an  indigent 
prisoner,  has  no  right  of  action  to  recover  the  yalue  of  his  services  from 
the  county  commissioners. 

3.  It  is  the  duty  of  the  court  to  assign  counsel  for  indigent  persons ;  and  it 
ia  the  duty  of  the  attorney,  as  an  officer  of  the  court,  to  perform  such  duty, 
and  the  county  commissioners  should  allow  him  a  reasonable  compensa- 
tion for  such  service ;  hut  the  amount  of  compensation  is  discretionary 
with  the  board  of  commissioners. 

Special  Tsrm. — ^On  demurrer  to  petition. 

The  allegations  of  the  petition  appear  in  the  decision. 

E.  P.  Nortorij  for  plaintijBBs.  • 

Ferguson^  Long  ^  Bradsireety  for  defendants. 

Gholson,  J.  The  plaintiff  were  assigned  as  counsel  to  d^ 
fend  two  prisoners,  indicted  for  burglaiy,  in  tiie  court  of  com* 
mon  pleas  of  Hamilton  county.  The  assignment  as  counsel 
was  made  on  the  ground  that  the  prisoners  were  unable  to  em* 
ploy  counsel,  and  in  pursuance  of  a  law  requiring  it  to  be 
done  in  such  a  case.  The  plidntii&  acted  as  the  counsel  of 
the  prisoners,  and  now  claim  to  recover  a  fee  of  (200  for  such 
services.  It  is  stated  that  the  bill  for  that  amount  was  pre- 
flented  to  the  county  commissioners,  and  payment  refused.  To 
the  petition  setting  forth  the  above  facts  tiiere  is  a  demurrer. 

The  action,  on  the  facts  as  presented,  can  only  be  sust^rined 
on  the  ground  of  an  obligation  or  duty,  imposed  either  by 
law  or  contract,  on  the  part  of  the  county,  to  pay  a  reasona- 
ble compensation  for  the  services.  If  the  action  can  be  sua* 
tained  it  would  devolve  upon  the  court,  or  a  jury  under  its 
direction,  to  assess  the  value  of  the  services  rendered  by  the 
plaintiffs. 

It  is  made  the  duty  of  the  court  to  assign  counsel  to  prieh 
oners  who  have  no  means  with  which  to  pay  for  such  aid  in 
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tiie  defense  of  a  criminal  charge.  It  is  the  duty  of  the 
counsel,  who  may  be  assigned,  to  act  For  that  purpose  they 
are  officers  of  the  court,  and  under  its  control,  and  while  en- 
joying the  rights  and  privileges  of  attorneys,  they  can  not 
properly  refuse  to  perform  the  duties  imposed  by  law.  Act- 
ing, in  this  respect,  as  public  officers,  in  analogy  to  all  other 
cases,  it  would  be  reasonable  to  expect  that  the  law  would 
regulate  the  mode  of  compensation. 

The  only  provision  found  in  the  law  on  the  subject,  appears 
to  have  had  its  origin  in  some  abuse  in  paying  such  claims, 
by  the  auditor,  and  to  have  been  intended  as  a  guard,  or  re- 
striction, as  to  any  future  payments.  The  auditor  is  prohib- 
ited from  auditing,  or  allowing,  any  account  or  bill  for  such 
services,  until  it  has  been  examined  and  allowed  by  the  county 
commissioners,  and  the  amount  allowed  for  the  services  certi- 
fied. But  can  it  be  supposed  that  the  mode  here  prescribed 
for  obtaining  an  allowance  of  compensation  for  a  service  in 
its  nature  public,  can  be  disregarded,  and  that  the  party  can 
resort  to  a  mode  of  fixing  a  compensation  as  in  the  case  of  a 
transaction  between  individuals?  It  rather  appears  to  me 
that  had  no  mode  been  prescribed,  had  no  one  been  author- 
ized by  law  to  make  the  allowance,  there  would  have  been 
no  remedy.  I  am  clearly  satisfied,  that  the  mode  prescribed 
must '  be  pursued,  and  the  only  compensation  which  can  be 
recovered  is  that  allowed  by  the  county  comjnissionerB. 

The  petition,  in  this  case,  only  states  that  the  bill,  for  the 
services,  was  presented  to  the  county  commissioners,  and  pay- 
ment refosed.  It  is  not  stated  that  they  were  required  or  re- 
fused to  make  an  allowance  for  the  services.  This  it  would 
appear  to  have  been  their  duty  to  do,  the  amount  to  be  deter- 
mined by  their  discretion,  depending  on  the  nature  and  char- 
acter of  the  case,  and^  the  amount  of  the  services ;  vrith  a 
view,  also,  to  the  benign  object  of  the  law,  the  securing  aid 
and  protection  to  the  poor  and  helpless,  against  what  might 
possibly  be  an  ui]gust  and  malicious  charge ;  it  being  better 
that  ninety-nine  guilty  should  escape  than  that  one  innocent 
man  should  be  unjustly  punished.    For  this  end,  competent 
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counsel  aihoiild  be  aflsigned  and  adequate  compensation 
allowed. 

But  had  the  comnusdoners  refused  to  make  the  allowance 
asked,  or  any  allowance,  it  would  not  follow  that  an  action 
would  be  the  proper  remedy.  In  no  view,  in  my  judgment, 
can  the  present  action  be  maintained,  and  the  demurrer  must 
be  sustained.  , 

Demurrer  sustained,  and  judgment  for  defendants. 


R.  S.  Nbwton  v.  D.  W.  Clark,  kt  al. 

Where  'money  is  raised  by  mortgage  npon  separate  property  of  the  wife, 
and  is  received  by  the  husband,  as  the  wife's  agent,  to  be  reinvested  for 
her  benefit,  and  is  so  reinvested,  the  fact  of  its  passing  through  the  hands 
'  of  the  husband,  is  not  such  a  change  of  its  character  as  entitles  his  credi- 
tors to  subject  it  to  the  payment  of  their  claims. 

Spbcial  Tsrm. — ^Action  to  subject  moneys  and  credits  of 
the  wife  to  the  satisfaction  of  a  judgment  obtained  against 
the  husband. 

The  facts  sufficiently  appear  in  the  decision. 

Mills  ^  Hoadbf,  Ketchum  ^  SeacUngton  and  X  JB*  Eaicny 
for  plaintiff. 

Ccrwin  ^  JProbaaco  and  StaUo  ^  LeakCj  for  defendants. 

Storbb,  J.  The  plaintiff  files  his  petition,  averring  that  he 
has  recovered  a  judgment  against  the  defendant,  Clark,  for 
$803,  in  the  court  of  common  pleas  of  Hamilton  county ; 
fhat  execution  has  issued  thereon,  and  no  property,  real  or 
personal,  can  be  found  to  satisfy  it.  He  further  charges 
that  Gregory,  one  of  the  defendants,  is  indebted  to  Clark, 
or  holds  in  trust  for  him,  a  large  sum  of  money  that 
ought  to  be  subjected  to  the  payment  of  the  plaintiff's 
judgment. 
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The  defendants  severally  answer,  denying  the  allegations 
of  the  petition ;  and  testimony  has  been  ofiered  to  establish 
them* 

It  appears  that  Clark,  several  years  prior  to  the  recovery 
of  the  judgment  against  him,  was  married  to  the  widow  of 
John  Taylor,  who  then  held,  in  her  own  right,  a  valuable 
real  estate;  that  during  her  coverture,  she  joined  her  has* 
band,  Clark,  in  mortgaging  her  estate,  the  money  raised 
npon  which,  by  her  consent,  was  invested  in  other  property 
for  her  benefit,  in  the  transfer  of  which  the  agency  of 
Gregory  appears  also  to  have  been  employed  for  the  benefit 
of  Mrs.  Clark.  The  money  loaned  upon  the  mortgage  was 
received  by  the  husband,  who  acted  throughout  the  trans- 
action as  the  agent  of  his  wife. 

It  is  claimed  by  the  plaintiff  that  the  possession  of  the 
money,  derived  from  the  loan,  having  been  in  the  defendant, 
Clark,  it  became  thereby  his  own  property;  that,  being  thi^s 
reduced  into  possession  by  him,  the  right  of  the  wife  was  eo 
instanti  divested,  and  the  funds  became  subject  to  the  pay- 
ment of  the  husband's  debts. 

At  common  law,  there  can  be  no  doubt  that  the  separate 
property  of  the  wife,  at  the  time  of  her  marriage,  if  after- 
ward reduced  to  the  husband's  possession,  vests  in  him,  and 
will  pass  to  his  heirs ;  and  the  rule  applicable  to  personal 
chattels  applies  to  the  proceeds  of  the  wife's  real  estate,  if 
they  come  to  the  husband's  hands  without  fraud  or  coercion 
on  his  part.  The  fact  that  the  husband  controls  the  fund, 
is  the  best  evidence  of  his  right  to  claim  it.  It  is  presumed 
that  he  then  holds  it  with  the  approbation  of  his  wife,  who  is 
regarded,  as  to  her  separate  estate,  as  a  feme  aoU^  and  may 
dispose  of  it  as  she  pleases. 

But  the  rule  referred  to  is  greatly  modified,  if  not  entirely 
changed,  in  Ohio  by  statute. 

By  the  law  of  1846,  Swan,  712,  it  is  enacted  that  thd 
interest  of  the  husband  in  his  wife's  real  estate,  whether 
owned  by  her  at  the  time  of  marriage,  or  subsequently 
acquired,  shall  not  be  taken  "  by  any  process  of  law,  or  in 
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ehancery,  for  the  payment  of  his  debts,  during  the  life  of 
the  wife,  or  the  life  or  lives  of  the  heirs  of  her  body."  It  is 
also  provided,  that  the  hnsband  shall  not  alien  his  interest 
in  his  wife's  real  estate  during  her  life,  or  that  of  the  heirs 
of  her  body ;  and  all  such  alienations,  if  made,  are  declared 
void.  It  is  Airther  provided,  that  the  husband's  interests 
in  the  personal  estate  of  the  wife,  of  every  kind,  ^^  shall  not 
be  liable  for  his  debts,  unless  he  shall  have  first  reduced  the 
same  to  his  possession,  so  as,  by  the  rules  of  law,  to  have 
become  the  owner  thereof,  in  his  marital  right/' 

The  le^slature  have  thus  very  clearly  indicated  that  it 
was  their  intention  to  save  the  estates  of  married  women, 
not  only  from  being  subjected  to  pay  the  debts  of  their 
husbands,  but  to  prevent,  altogether,  the  disposition  thereof 
by  the  husband,  to  the  extent,  even,  of  his  own  life-estate. 
Their  object,  undoubtedly,  was  to  keep  the  wife's  property 
where  the  husband  found  it;  and  though,  by  his  wife's  per- 
mission, he  may  enjoy  the  possession  of  her  estate  and  take 
the  profits,  he  is  her  trustee,  nevertheless,  and  in  a  proper 
case  she  may  compel  an  account  and  secure  the  fund,  if  his 
management  has  put  it  in  jeopardy,  or  impaired  its  value. 

We  suppose  that  the  mere  possession  of  the  fond  by  the 
husband,  however  it  might  formerly  have  conferred  title  to 
the  property,  can  not,  under  the  laws  we  have  referred  to, 
create  a  right  on  his  part,  to  control  the  ftind  for  his  own 
purposes ;  much  lees  to  subject  it  to  his  debts.  There  must 
be,  in  every  case,  the  assent  of  the  wife  to  the  disposition  of 
her  property  by  the  husband ;  and  this  may  be  either  ex- 
press or  implied. 

If  she  voluntarily  bestows  it,  she  may  impart,  as  well  to 
him  as  to  a  stranger,  what  was  only  hers  to  grant.  If 
she  permits  him  to  use  her  personal  property  with  the 
knowledge  of  the  purposes  to  which  it  is  applied,  and  third 
parties  are  defrauded,  or  their  interests  injuriously  afiected, 
she  will  be  stopped  from  setting  up  her  claim ;  2  Ohio,  506, 
610,  Smiley  and  mfe  v.  Wright ;  6  Ves.  174,  Evans  v,  Biek* 
neU;  1  Dm.  &  Warren,  167,  Jones  v.  Kearney;  in  which 
Lord  Chan.  Sugden,  states  the  principle  fully. 
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The  wife,  then,  must  be  regarded  as  holding  the  exclusive 
right  over  her  separate  property.  By  section  28  of  the  code, 
for  all  practical  purposes,  in  the  protection  of  her  estate,  she 
is  declared  to  be  a  feme  sole^  and  may  treat  her  husband 
accordingly,  by  suit  in  the  courts ;  and  by  section  39,  if  a 
feme  sole  marries  pendente  Ute^  the  action  does  not  abate, 
though  at  common  law,  such  an  event  would  destroy  the 
remedy  in  the  name  of  the  wife ;  and  upon  the  idea  of  a 
legal  merger,  give  the  right  to  the  husband,  not  only  to  sue 
in  his  own  name,  but  to  dismiss  any  suit  that  may  have 
been  brought  in  that  of  his  wife. 

If  such  is  the  present  condition  of  the  wife,  she  may  well 
direct  the  mode  in  which  her  property  may  be  invested; 
and  there  can  be  no  impropriety  in  deputing  to  her  husband 
the  power  to  place  her  funds  where  they  will  be  the  safest 
and  most  profitably  secured. 

On  general  principles,  the  husband,  as  well  as  the  wife, 
may  be  the  agents  of  each  other,  and  when  confidence  is 
required,  and  delicate  fiduciary  relations  necessarily  arise,  it 
is  but  just  that  those  who  are  most  deeply  interested,  should 
have  the  right  to  select  their  trustees.  The  strongest  secu- 
rity  for  the  faithful  performance  of  duty  may  well  be  the 
mutual  attachments  that  consecrate  the  marriage  tie,  a  more 
sacred  obligation  than  any  merely  formal  bond,  however 
large  the  penalty. 

The  whole  subject  of  the  wife's  right  to  appoint  her 
trustee,  his  duties,  and  her  privileges,  are  thoroughly  dis- 
cussed  in  the  late  cases,  8  Barb.  8.  C.  110,  Merritl  v.  Lyon; 
4  lb.  646,  Strong  v.  Skinner.  We  adopt  the  conclusion  of 
the  court  in  these  cases  as  our  idea  of  the  law. 

We  find,  in  the  evidence  before  us,  nothing  by  which  we 
can  charge  the  property  in  controversy  with  the  debts  of 
the  husband. 

The  petition  is  dismissed. 
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David  A.  Powell  v.  Thb  State  Bane  op  Ohio. 

1.  When  a  note  it  made  payable  at  ''The  Ohio  Life  and  Trust  Company, 
Kew  York,"  it  is  competent  to  prove  that  the  Ohio  Life  Insurance  and 
Trust  Company  is  meant,  and  presentment  and  demand  accordingly  is 
snfEicient  to  charge  the  indorsers. 

3.  An  inaccuracy  in  the  description  of  the  note,  contained  in  the  notice  of 
protest,  by  which  the  indorser  would  not  be  led  to  misunderstand  what 
note  was  intended,  is  immaterial. 

3.  When  a  note  is  payable  in  New  York,  the  party  to  whom  it  is  sent  for 
collection,  is  the  holder,  for  the  purpose  of  making  demand,  and  giving  no* 
tice  of  non-payment ;  and  notices  sent  by  him,  or  the  notary  employed 
by  him,  leaving  New  York  by  the  next  day's  mail,  directed  to  the  last 
indorser,  and  on  the  next  day  after  their  receipt,  the  one  intended  for 
the  plaintiff  in  error,  one  of  the  indorsers,  was  delivered  to  him  in  person 
by  an  agent  of  the  subsequent  indorser,  who  was  the  owner  of  the  note, 
it  is  sufficient  to  charge  him. 

General  Term. — ^Proceeding  in  error  to  reverse  a  judg- 
ment rendered  against  Powell  and  others,  at  the  special  term 
of  May,  A.  D.  1866, 

The  facts  sufficiently  appear  in  the  deddon. 

Fox  ^  French^  for  plaintiff  in  error. 

MiUs  ^  JSoadlyj  for  defendant  in  error. 

Btoreb,  J.,  delivered  the  opinion  of  the  conrt 
The  facts  disclosed  by  the  record,  in  this  case,  are  briefly 
these: 

On  the  14th  of  November,  1854,  the  Cincinnati  &  Chicago 
Bailroad  Company,  by  Caleb  B.  Smith,  then  president,  gave 
their  note  for  |6,404.09,  payable  in  sixty  days,  to  his  order,  at 
**the  Ohio  Life  and  Trust  Company,  New  Torf  It  was  dated 
at  Cincinnati,  indorsed,  among  other  parties,  by  the  plaintiff 
in  error,  and  discounted  by  the  Mechanics'  and  Traders'  Bank, 
a  branch  of  the  State  Bank  of  Ohio.  The  cashier  of  the 
branch,  Charles  Conahan,  indorsed  it  for  collection,  and  tetns- 
mitted  it  to  the  agent  of  the  bank,  in  New  York,  for  that 


270        SUPEBIOE  CJOUET  OF  dNCEHnirATL 

DftTid  A.  PoweU  v.  State  BMik  9t  Ohio. 

■ 

purpose.  On  the  8th  of  January,  1855,  when  the  note  became 
due,  a  notary  presented  it  at  the  counter  of  the  Ohio  Life 
Insurance  and  Trust  Company,  in  New  York,  for  payment, 
which  was  refused.  On  the  9th,  the  notary,  having  made 
out  his  usual  protest,  deposited  in  the  post-ofiicei  a  notice,  di- 
rected to  Conahan  as  cashier  at  Cincinnati,  in  which  notices 
for  the  other  indorsers  were  inclosed.  These  notices  were 
dated  on  the  8th.  The  notice  to  Conahan  was  post-marked 
January  the  9th,  and  was  received  in  Cincinnati  on  the  12th 
of  the  same  month*  On  the  next  day,  an  agent  of  the  bank 
handed  one  of  the  notes,  thus  transmitted,  to  Powell. 

On  these  facts,  the  judge  in  special  term,  rendered  judg- 
ment for  the  amount  of  the  note  and  interest,  against  the  de- 
fendant, and  at  the  request  of  his  counsel,  found  the  facts 
specially.  Exceptions  were  thereupon  taken  to  his  rulings, 
both  on  the  law  and  the  evidence,  and  the  judgment  is  now 
sought  to  be  reversed,  upon  the  following  grounds : 

Ist.  Because  the  demand  of  payment  was  not  made  at  the 
place  of  payment  The  notary  presented  the  note  at  the  Ohio 
Life  Insurance  and  Trust  Company,  when  it  appears  to  have 
been  made  payable,  by  its  terms,  at  the  Ohio  Life  and  Trust 
Company. 

2d.  The  notice  did  not  sufficiently  describe  the  note  sued 
upon. 

8d.  That  the  notice,  and  proof  ofiered  to  show  the  service 
upon  the  defendant,  was  not  made  in  due  time. 

4th.  That  the  notice  was  not  given,  in  Cincinnati,  by  the 
officers  of  the  Mechanics'  and  Traders'  Bank,  the  real  holder. 

The  judge  who  tried  the  cause  has  certified  to  us,  in  the 
record,  that  the  place  of  payment  intended  by  the  parties  to 
the  note,  though  described  as  the  Ohio  Life  and  Trust  Com- 
pany wafi,  in  reality,  the  Ohio  Life  Losurance  and  Trust  Com* 
pany,  and  that  the  presentment  was  properly  made  there.  Aa 
there  is  no  exception  to  the  evidence  upon  which  the  court 
relied  to  prove  the  fact,  we  can  not  now  inquire  as  to  its  rele- 
vancy or  sufficiency.  It  was  a  simple  question  of  identity, 
and  might  well  be  decided,  as  it  was,  upon  competent  proofl 
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Thus  it  has  been  held  that  where  the  name,  given  in  a  con- 
tract, sufficiently  de&dgnates  a  corporation,  there  can  be  no 
avoidance  of  the  obligation  for  the  apparent  misnomer.  An«- 
gell  and  Ames  on  Corporations,  §647 ;  10  Ohio,  111,  JU.  ^  G. 
T.  Co.  V.  Brush ;  18  Johns,  88,  N.  Y.  African  Society y  etc.  v 
Varick  and  otkers. 

And  where  a  note  or  deed  is  made  to  a  corporation,  by  a 
name  varying  from  the  true  name,  the  plaintiiK  may  sue  in 
their  true  name,  and  aver  that  the  contract  was  made  to  them 
by  the  name  mentioned  in  the  deed.  Angell  and  Ames,  §648 ; 
The  Mayor  of  Lynn  Regis,  10  Co.  125. 

There  was  then,  as  we  think,  no  error  in  the  finding  of  the 
judge,  on  this  point  The  parties  evidently  were  aware  of  the 
misdescription  in  the  note,  as  to  the  place  of  payment,  and 
understood  that  the  Ohio  Life  and  Trust  Company  was  in- 
tended for  the  Ohio  Life  Insurance  and  Trust  Company.  It 
is  clear  that  no  one  was  misled,  and  there  is  no  pretense  that 
there  was  any  other  banking  company,  of  a  similar  name  in 
New  York  at  the  time,  where  the  note  could  have  been  pre- 
sented. If  the  maker,  on  the  day  the  note  was  payable,  had 
tendered  the  amoimt  due  to  the  cashier  of  the  Ohio  Life  In- 
surance and  Trust  Company,  or  had  deposited  funds,  in  that 
institution,  to  meet  his  contract,  the  indorsers  would  have  been 
discharged,  and  the  whole  duty  of  the  debtor  performed. 

The  second  error  assigned,  refers  to  the  form  of  the  notice 
sent  by  the  notary  to  the  indorsers.    The  notice  is  as  follows : 

«  $5,400.09.  New  Tarky  Jan.  8, 1856. 

Please  take  notice  that  a  note  for  $5,400.09,  drawn  by 
Caleb  B.  Smith,  president,  and  indorsed  by  you,  is  protested 
for  non-payment,  and  that  the  holders  look  to  you  for  pay- 
ment, the  same  having  been  demanded  and  refused." 

This  was  signed  by  the  notary,  in  his  official  character, 
and  transmitted  to  the  Mechanics'  and  Traders'  Bank. 

Whatever  may  have  been  heretofore  the  ruling  oi  the  En- 
glish coortB  on  this  solgect^  the  doctEine  both  in  England  and 
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the  United  States,  now  is,  that  the  party  to  whom  the  notice 
is  sent,  should  be  apprised  of  the  dishonoring  of  the  bill,  and 
be  instructed  that  he  is  expected  to  pay  it  There  must  be 
a  sufficient  description  of  the  bill,  or  note,  to  indicate  the  par- 
ticular contract  upon  which  the  party  is  sought  to  be  held 
liable,  so  tiiat  he  may  identify  it,  and  not  be  misled  by  an 
ambiguous  or  uncertain  statement  on  the  part  of  the  notary. 
But  an  inaccuracy  in  the  description  of  the  instrument  by 
which  the  indorser  would  not  be  led  to  misunderstand  the  bill 
intended,  is  immaterial.  11  Mees.  &  Wels.  809,  Stockman 
V.  Parr ;  and  an  error,  even  as  to  the  place  where  the  bill 
is  lying,  is  equally  so.  14  Mees.  &  Wels,  Rowlands  v. 
SpringetL 

The  law  has  not  prescribed  any  fixed  form  of  notice.  K 
sufficient  appears  to  indicate  to  the  indorsers  the  instrument 
to  which  he  is  a  party,  it  is  all  that  he  can  require.  11 
Wheaton,  481,  MiUs  v.  Bank  of  the  United  States;  9  Peters, 
88,  Bank  of  Alexandria  v.  Thomas  Swann;  2  Ohio  St  852, 
AdmW  of  Townsend  v.  The  Lorain  Bank  of  Myria. 

If  we  apply  these  principles  to  the  notice  in  the  case  be- 
fore us,  we  must  regard  it  as  sufficient  for  all  the  purposes 
required  by  law. 

The  third  and  fourth  error  assigned  may  be  considered 
together.  We  must  regard  the  bank  in  New  York,  to 
whom  the  note  was  sent  for  collection,  as  the  holder  for  all 
the  purposes  of  demand  and  notice,  and  the  notary  who 
was  employed  to  perform  that  duty,  the  authorized  agent 
of  the  holder. 

Whenever  the  demand  was  made,  the  notary  fiilfilled  his 
duty,  by  depositing  in  the  New  York  post-office,  on  the 
same  day  the  note  was  presented,  and  payment  refused,  or 
on  the  day  subsequent,  notices  for  all  the  indorsers,  directed 
to  the  owner  of  the  note  in  Cincinnati ;  and  these  notices 
the  officers  of  the  bank  here  should  have  delivered  to  the 
appropriate  parties  on  the  same  day,  or  that  succeeding 
their  arrival.  These  notices,  we  find,  were  transmitted  at 
the  proper  time;  and  on  the  sam^  day  that  they  came  to 
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hand,  in  the  regolar  coarse  of  the  mail,  were  handed  to  the 
indorsers^ 

Although  the  rule  is  admitted  by  the  coansel  for  the 
plaintiff  in  error  to  be  well  settled,  that  a  notice  directed 
by  the  notary  to  the  indorser,  by  name,  would  be  valid, 
though  delivered  by  the  owner  of  the  bill,  when  sent  to 
him  by  the  notary,  yet  it  does  not  appear,  in  the  present 
case,  that  the  notice  was  thus  directed,  and  when  delivered 
by  the  officer  of  the  Merchants'  and  Traders'  Bank,  was^ut 
the  notice  of  that  bank,  and  should  have  been  handed  to 
the  indorsers  oh  the  same  day  it  was  received. 

It  is  not  very  clear  from  the  evidence  embodied  in  the 
bill  of  exceptions,  upon  what  day  the  notice  was  given ; 
but,  in  our  view  of  the  case,  it  was  immateriaL  We  do 
not  think  the  point  quoted  by  counsel,  from  6  East,  8, 
DarbishirCy  et  al.  v.  Parker^  is  applicable  to  this  case.  All 
that  was  decided  there  by  the  court  was,  that  where  a  notice 
was  sent  to  an  agent,  to  be  delivered  to  an  indorser,  he 
must  deliver  it  on  the  same  day  he  received  it.  Here,  it 
wilt  be  perceived,  the  Merchants'  and  Traders^  Bank  were 
the  real  owners  of  the  bill;  they  had  transmitted  it  for 
collection,  and  received  notice  by  mail  of' its  being  dis- 
honored. If  they  adopted  the  form  of  notice  sent  them  by 
the  notary,  and  delivered  it  to  the  indorser,  it  was  equally 
efficacious  as  if  the  original  notice  had  been  first  made  out 
by  the  officers  of  the  bank,  and  served  upon  the  proper 
parties. 

We  can  see  no  difference  in  the  result,  in  whatever  aspect 
the  point  is  to  be  considered,  whether  as  a  notice  sent  by 
the  notary  and  adopted  by  the  bank  in  Cincinnati,  or  as 
one  given  by  the  bank  in  the  usual  course.  When  the 
dishonor  of  a  bill  is  notified  to  the  last  indorser,  and  the 
usual  notices  to  the  former  indorsers  are  inclosed  to  him, 
we  hold  that  all  was  done  to  charge  the  mdorser  that  the 
law  required  to  be  done. 

The  Supreme  Court  have  decided  the  principle,  which  we 
thus  apply,  in  18  Ohio,  54,  Ohio  Lift  Ins.  and  Trust  Co.  v; 
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MeCagw.  And  it  is  also  fhll^  reoognimd  in  5  Meteal^ 
212,  Eagle  JBankj  etc.  v.  Hathaway.  Bee  also  1  Ohio  St  207^ 
Lawwfij  d  al.  t.  Farmers^  Bank  of  Salem, 

On  the  whole  case,  we  think  the  court  at  special  term 
oommittedno  error,  and  we  therefore  affirm  the  judgment. 

Judgment  affirmed. 


JOHK  MVBDOCK  V.  W.  A.  RSXI>,  XT  AL. 

In  Ohio,  by  virtae  of  section  17,  of  the  sUtate  of  descent  and  distributioni 
passed  March  14, 1863,  Swan's  St.  323,  surTiving  husbands  are  entitled  to 
the  estate  of  their  deceased  wives  by  the  curtesy,  whether  there  has  been 
issue  bom  during  the  coverture  or  not;  and  by  section  20,  this  estali 
•xists  in  permanent  leasehold  estates,  renewable  forever. 

Special  Tbrm. — ^Action  by  the  hnsband  of  Sarah  Mur- 
dock,  deceased,  to  recover  possession  of  real  estate,  from  her 
children  and  heirs  at  law. 

The  facts  sufficiently;  appear  in  the  decision. 
W.  B.  ProbascOy  fbr  plaintifi: 
Bryant  ^  Orawfordy  for  defendants. 

Storbb,  J.  The  plaintiff  asserts  title  as  tenant  by  curtesyi 
in  certain  real  property  of  which  his  wifio  died  seized,  as  an 
^tate  of  inheritance. 

It  is  objected  by  the  defendant  that  the  right  does  not 
exist,  as  there  was  no  issue  born  of  the  marriage.  The 
plaintiff  replies,  and  claims  that  section  17  of  the  law  of 
descent  and  distribution^  passed  March  14^  1868,  Swan's  St 
828,  confers  the  right.  Its  language  is  this :  ^^  That  sorviv* 
ing  husbands,  whether  there  has  been  issue  bom  during  the 
ooTerture  or  not^  shall  be  entitled  to  the  estates  of  their 
deceased  wives  by  the  curtesy." 


JAJSrUAKT  TEBM,  1867.  '  276 


J«kB  Ifwdook  9^  W.  ▲.  BMi,  •«  cl 


There  is  no  otber  statute  of  deaeent  in  foroe  in  Ohio  than 
that  which  contains  this  provision,  and  this,  it  would  seem^ 
•o  dearly  stated  its  ohject  that  no  discretion  is  left  to  the 
eourt  We  find  nothing,  also,  in  the  other  sections  incon* 
ftstent  with  the  plain  meaning  and  intent  of  the  clause 
referred  to. 

It  is  urged,  nevertheless,  hy  counsel,  that  as  the  hushand's 
enrtesy  is  so  well  defined  by  the  common  law,  and  all  its 
requisites,  for  centuries,  have  been  determined,  it  can  not 
be  supposed  the  legislature  intended  to  create  a  new  estate^ 
while  they  adopt  the  ancient  name,  when  one  of  its  essen# 
tial  elements  is  omitted*  We  find  an  answer  to  this  sug- 
gestion in  the  fiftct  that  all  estates  have  their  signification 
given  by  the  law,  though  created  by  the  act  of  the  parties 
having  the  power  to  grant ;  and  the  legislature  may  appro* 
priate  any  name  to  define  the  estate  they  may  be  disposed 
to  use,  limiting,  if  need  be,  the  quantity  of  a  legal  interest 
already  knowu,  or  adding  new  particulars,  as  essential  to  its 
eadstenoe. 

Thus,  we  find  it  to  have  been  necessary,  at  common  law, 
when  the  husband  claimed  his  curtesy,  that  the  wife  must 
have  had  actual  seisin  or  possession  of  the  land--^^  bare 
right  to  possess  not  being  sufficient,  Coke  Lit,  Thos.  Ed* 
▼oL  1,  656,  29,  a;  and,  although  the  rule  in  England  has 
been  so  far  modified  as  to  allow  the  husband's  right,  in 
trusts,  which  are  m^re  rights  at  law,  to  be  deemed  estates 
bk  equity,  still  the  rigor  of  the  ancient  rule  is  not  materially 
abated.  In  the  United  States,  it  is  not  generally,  if  at  all, 
adhered  to.  A  right  of  entry,  or  constructive  seizin,  is  held 
snfiicient  in  all  cases  where  there  is  no  actual  adverse  pos« 
aession.  8  Ohio,  40,  BowUmd  v.  Bowland;  4  Day,  298,  Bush 
▼.  Bradley;  8  Paige^  643,  MswoHh  v.  Cook;  6  Conn.  499^ 
Kline  v.  Beebe;  1  Peters,  607,  Davis  v.  Mason;  8  Seigeant 
M  Bawle,  175,  Stoolfoos  v.  Jenkins;  8  Humph.  267,  McCorry 
▼«•  Kinff;  1  Howard  U.  8.  64,  Mercer^ s  Lessee  v.  Selden^ 
So  far,  then,  as  a  radical  change  in  an  important  constituent 
of  the  tenancy  is  concerned,  it  has  abeady  been  made^  and 
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a  change,  too,  eqnallj  as  vital  to  the  existence  of  the  estate 
as  that  introduced  by  onr  statute. 

An  attempt  was  made  in  1831,  by  the  English  property 
commissioners,  to  obtain  from  parliament  a  modification  of 
the  old  law,  as  to  the  necessity  of  the  birth  of  a  child,  but 
it  was  unsuccessful.  It  indicates,  however,  that  the  minds 
of  the  profession  are  not  satisfied  with  the  rule  as  it  exists. 
In  Pennsylvania  there  has  been,  since  1883,  a  similar  enact- 
ment to  the  provision  introduced  into  our  law  of  descents, 
and  which  has  been  fully  vindicated  by  the  Supreme  Court 
of  that  State,  in  4  Watts  &  Sergt.  145,  Bees^  v.  Waters. 

It  has  been  said  the  estate  was  originally  created  to  pro* 
vide  a  support  for  the  issue  to  be  born ;  but,  it  would  seem, 
there  was  little  or  no  foundation  for  the  statement,  as  it  was 
only  necessary  the  child  should  be  bom  alive ;  and  the  evi* 
dence  of  life  might  be  the  infant's  cry,  or  its  bodily  motion 
for  an  instant,  either  would  fulfill  the  requisition  of  the  law, 
and  remit  the  husband  to  his  estate.  8  Co.  35,  Paints  case; 
and  so  subtle  was  the  reason  of  the  rule,  that  if  an  infiBtnt, 
though  alive  in  "  ventre  sa  mere"  was  removed  by  the  Cffisar- 
ian  operation,  it  did  not  thereby  constitute  a  birth  during 
coverture.  The  terms  used  to  describe  the  tenancy,  convey 
the  best  idea,  of  its  purpose :  **  It  is  so  called  from  the  favor 
or  curtesy  of  that  law,  which  made  a  provision  for  the 
husband,  to  which  he  had  no  natural  right."  2  Bac  Ab. 
218.  We  find  a  similar  estate,  under  a  diiferent  name,  ex- 
isting before  its  introduction  into  England,  in  the  reign  of 
Henry  I,  2  Blackst.  Com.  126 ;  yet  it  is  said  by  Littleton, 
**  the  husband  is  called  tenant  by  the  curtesy,  because  this 
is  used  in  no  other  realm."    Sec.  85,  29,  a. 

Whatever  curious  learning  may  have  been  employed  to 
ascertain  the  true  origin  of  this  estate,  the  most  satisfactoiy 
reason  for  its  creation,  is  that  which  is  given  by  Chancellor 
Kent,  from  Craig's  Jus  Feudak.  "  Curtesy  was  granted," 
be  says,  *'  out  of  respect  to  the  former  marriage,  and  to 
save  the  husband  from  falling  into  poverty."  4  Kent,  28* 
If,  as  we  are  told^  the  object  for  which  dower  is  given,  is  the 
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Bnpport  of  the  wife,  the  two  eetates  maj  thus  well  be  har- 
monized, as  tending  to  effect  the  same  purpose,  when  claimed 
by  the  party  surviving. 

Whether  we  regard  the  object  of  the  provision  to  the  hus- 
band, or  consider  the  many  modifications  made,  even  in 
England,  in  the  nature  of  the  estate  itself,  we  do  not  think 
there  is  anything  in  the  legislation  of  our  own  State  that  is 
inconsistent  with  itself,  or  anomalous  even  in  its  definition 
of  the  tenancy.  We  must  take  the  provision  of  the  statute 
to  mean  what  its  terms  naturally  import ;  and  when  it  is 
sustained  by  the  only  rational  account  of  the  origin  of  the 
rule,  there  can  be  no  doubt  of  the  propriety  of  enacting  the 
law. 

We  are  met  with  another  objection :  If  the  husband's 
right  exists,  it  is  claimed,  the  wife's  estate  is  not  one  of 
inheritance,  it  being  a  perpetual  leasehold  only.  At  *com- 
mon  law,  we  suppose  there  could  be  no  curtesy,  in  an  estate 
for  years,  however  large  the  term,  but  by  section  20  of  the 
statute  of  descents,  Swan,  824,  it  is  provided  that  ^^  perma- 
nent leasehold  estates,  renewable  forever,  shall  be  subject  to 
the  same  law  of  descent  and  distribution  as  estates  in  fee.'* 
The  former  rule  is  thus  abrogated,  and  the  objection  there- 
fore fails. 

On  the  whole  case,  the  plaintiff  is  entitled  to  his  estate, 
and  judgment  is  rendered  accordingly. 

Judgment  for  plaintifil 


John  Hun  v.  Bichard  Ashcraft. 

1.  In  case  of  the  death  of  the  maker  of  a  note,  at  the  time  of  iti  maturity, 
the  presentment  should  be  to  his  executor  or  administrator.  If  there  be 
ao  executor  or  administrator,  then  at  the  dweUing-house  of  the  deceased. 
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2.  No  exception  hM  ever  "been  made,  or  reeogoUed,  from  the  eircmnitanet 
of  the  death  of  the  maker  occurring  on  the  very  day  of  the  niaturitj  of 
the  note— -hit  body  lying  unburied  in  his  dwelling-houae. 

8.  Commercial  rules  should  be  uniform,  limple,  subject  to  few  exceptions, 
and  not  liable  to  be  Taried  to  meet  the  appar^it  inoonTenience  or  injus- 
tioe  of  partionlar  eases. 

Geheraj;  Term. — This  was  an  action  npon  a  promiflBoiy 
note,  made  by  William  Irwin  and  indorsed  by  the  defendant* 
The  defense  waa  that  there  had  been  no  sufficient  demand  of 
payment  to  charge  the  indorser.  The  fiskotBy  as  agreed  by  the 
parties,  were  as  follows :  A  notary  public,  on  the  day  c^  the 
maturity  of  the  note,  the  18th  December,  1854,  after  bank 
houiB,  on  said  day,  received  the  note  from  the  Central  Bank, 
and  was  told,  in  the  bank,  that  the  maker  was  dead,  and  was 
to  be  buried  that  day.  He  took  the  note,  and  inquired  about 
the  court-house  in  Cincinnati,  and,  hearijig  the  same  thing, 
that  the  maker  was  dead,  and  was  to  be  buried  that  day,  he 
then  proceeded  to  notify  the  indorser,  and  protest  the  note  for 
non-payment  The  residence  of  the  maker  was  in  the  vidn- 
Uy  of  the  city  of  Cincinnati,  and,  in  point  of  fact,  he  was 
dead  and  about  to  be  buried  on  that  day.  The  defendant 
was  an  accommodation  indorser.  No  executor  or  adminis- 
trator of  the  maker  had  been  appointed.  Notice  of  non* 
payment  and  protest  was  duly  given  to  the  defendant.  Ko 
demand  was  made  for  payment  at  the  residence  of  the  maker, 
the  notary  taking  no  further  steps  toward  a  demand  than 
stated  above.  The  note  was  not  payable  at  any  particular 
place,  but  generally. 

Upon  the  above  facts,  the  case  was  submitted  to  the  court 
at  special  term,  and  the  question  involved  reserved  to  the 
court  m  general  term. 

French  ^  Exrby^  for  plaintiff. 

Dodd  ^  HustoTij  for  defendant 

Gholson,  J.,  deUvered  the  opinion  of  the  court 

The  role  of  oommeroial  law,  applicable  in  such  a  case  as 
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18  YBty  deariy  riated  in  iihe  dementary  works  written  on 
tbe  Bubject.  ^In  caae  of  the  death  of  the  maker,  at  the  time 
of  the  maturity  of  the  note,  preaentmcBt  for  payment  Bhonld 
be  to  his  executor  or  admimstrator,  if  any  one  be  appmated 
and  qualified  to  act,  and  the  place  of  residence  of  the  ex« 
ectttor  or  administrator  can,  upon  reasonable  inquiries,  be 
ascertained.  If  there  be  no  executor  or  administrator  ap^ 
pointed  and  qualified  to  act,  then  a  presentment  should  be 
made  and  payment  demanded  at  the  dwellii^-honse  of  the 
deceased."  Btory  on  Promissoiy  Notes,  ^63;  Chitty  on 
Bills,  817 ;  Parsons  on  Mercantile  Law,  106 ;  Malyne^s  Lex 
Mercatoria,  27S« 

This  rule,  prescribing  what  diligence  shall  be  used  in  mak* 
ing  a  presentment  for  payment  in  case  of  the  death  of  an 
acceptor  of  a  bill,  or  a  maker  of  a  jHromissory  note,  appeata 
rather  to  have  been  founded  upon  general  principles  of  com- 
mercial law,  or  a  recognized  practice,  than  upon  any  adjudi* 
cated  case,  binding  as  an  authority.  No  English  case  upon 
the  subject  appears  to  be  cited.  There  are  some  American, 
but  they  appear  to  have  been  decided  upon  the^dthority  of 
the  elementary  bodss.  The  conclusion,  however,  appears  to 
be  clear,  that  the  nile,  as  stated,  has  been  generally  received 
and  recognized  for  a  considerable  period,  both  in  England  and 
the  United  States. 

The  reason  upon  which  the  rule  may  be  sustidned  is  shown 
in  an  analogous  case.  25  Maine,  16, 18,  Gotoer  v.  Mocre.  ^  The 
holder  can  not  assume  the  right  to  decide  that  his  perform* 
ance  of  the  condition  will  be  of  no  service  to  the  indorser, 
and  thus  put  that  matter  in  issue,  to  relieve  himself  from  the 
performance  of  the  condition  imposed  upon  him  by  law. 
The  various  relations  which  the  parties,  whose  names  are 
iq)on  negotiable  paper,  sustain  toward  other  persons,  whose 
names  are  not  upon  it,  can  not  be  anticipated.  The  real  debt* 
ora,  who  may  feel  obliged  to  pay,  may  not  wish  to  exhibit 
themselves  as  such.  A  deceased  party  may  possibly  have 
held  a  contract  of  some  responnble  person  to  pay,  in  case  iiie 
note  should  be  duly  presented  for  payment     So  may  an 
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indoifier.  To  hold  an  indoner  liable,  and  yet  deprive  him  of 
the  benefit  of  sach  a  contract,  could  not  be  justified*  It  is  best 
for  a  commercial  community  that  the  rules  be  simple,  subject 
to  few  exceptions,  and  not  liable  to  be  varied,  to  meet  the 
i^parent  injustice  of  particular  cases.'' 

If,  however,  we  were  not  satisfied  with  the  reason  upon 
which  a  generally  recognused  rule  of  commercial  law  might 
be  sustained,  the  consideralion  that  it  had  been  so  recognized 
and  adopted,  as  shown  in  the  standard  works  on  this  subject^ 
which  have  been  the  guide  of  the  profesaon  and  of  the  mer- 
cantile community  for  a  number  of  years,  would  make  a  de^ 
parture  from  it  injudicious.  It  is  not  enough  to  justify  such 
a  course,  that  no  adjudicated  case,  binding  as  an  authority 
upon  the  question,  can  be  found.  ^  How  much  of  the  known 
and  admitted  law  of  this  country,  in  which  the  books  abound, 
and  by  which  the  courts  are  guided,  would  be  sttuck  out  and 
cease  to  rule  us,  were  all  struck  out  on  which  no  decision  has 
ever  been  formally  pronounced.  A  doctrine  may  be  without 
any  decision  to  support  it  expressly,  because  it  has  never  been 
denied ;  it  ^ay  rest  on  no  cases,  but  on  the  common  under- 
standing of  the  profession,  precisely  because  it  has  never  been 
brought  into  doubt."  11  01.  &  Fin.  155, 885,  Lord  Brougham, 
(yConndl  v.  The  Queen.  It  is  far  safer  to  be  governed  by  such 
evidence  of  the  rule  of  law,  as  we  have  in  the  present  case, 
than  to  attempt  to  deduce,  firom  general  principles,  a  new  rule; 
and  it  is  our  *'  duty  to  administer  the  law  according  to  the 
evidences  of  it  which  are  to  be  found  in  the  authorities,  and 
in  the  recognized  practice  of  the  profession.''  1  £een,  369, 
879,  BuUin  v.  Fletcher;  1  Bligh,  889,  455,  Queensbeny  Leases. 

There  is  another  consideration  upon  a  question  of  this  kind, 
entitled  to  great  weight  It  is  the  importance  of  uniformity 
in  the  rules  of  commercial  law.  It  was  this  consideration 
which  induced  our  Supreme  Oourt  to  overrule  its  own  decis- 
ion upon  an  important  question,  and  to  follow  a  rule  estab- 
lished by  the  Supreme  Court  of  the  United  States. 

^  It  is  not,"  our  Supreme  Court  said,  ^  a  question  of  local 
law,  springing  £rom  our  own  fountains  of  jurisprudence,  only. 


JASTJABY  TEBM,  £B57.  S81 

t 

^»^— ■■         ^^^— ■  II  I  II  III  ■ .1       .1  ^^^— a 

but  A  general  eommercial  principle,  resting  on  broader  fonn- 
dations,  which  ought  to  be  uniform  among  all  civilized  na- 
tions.'* 11  Ohio^  147,171,  Perrin  v.  Proteciim  Ins.  Co.  "It  is 
of  the  utmost  importance,  that  all  rules  relating  to  commer- 
cial law  should  be  stable  and  uniform.  They  are  adopted  for 
practical  purposes,  to  regulate  the  course  of  business  in  com- 
mercial transactions."  18  Peters,  186, 150,  WaUace  y.McCan- 
neU.  "  A  rule  of  the  commercial  law,  when  once  settied, 
ought  not  to  be  disturbed,  even  though  the  reason  of  it  may 
be  jusdy  questioned.  Uniformity  of  decision  is  of  more  im- 
portance, in  such  cases,  than  accuracy  of  reasoning/'  8  Johns. 
212,276i HaUetv.  CoL  Ins.  Co.;  14  Johns.  188, 142,  SaUasv. 
Ocean  Ins.  Co. 

These  considerations,  we  think,  authorise,  and  indeed  re- 
quire us  to  follow  the  rule  which  makes  it  necessary  to  chai]ge 
fhe  indorser,  that  there  should  be  a  presentment  at  the  dweU- 
ing-house  of  a  deceased  maker  of  a  note,  where  no  executor 
or  administrator  has  been  appointed  or  qualified;  and  we  re- 
gard this  rule  so  far  settied  as  to  make  it  unnecessary  that  we 
should  offer  any  reasons  to  sustain  it,  and  that  any  reasons  wa 
might  point  out  as  showing  the  rule  not  to  be  a  good  one, 
would  not  justify  us  in  refusing  to  recognize  its  obligation* 
There  having  been,  therefore,  no  snfllcient  presentment  on 
the  maker,  in  this  case,  there  ought  to  be  a  judgment  for  the 
defendant;  and  the  case  will  be  remanded,  that  it  may  be  so 
entered. 

Bemanded  for  judgment  to  be  entered  for  defendant 

Bpencer,  J.,  concurred. 

Btorer,  J.,  dissented,  affirming  the  doctrine  maintained  b;f 
him  at  q)ecial  term,  as  reported  at  p.  60  ante. 
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When  a  testator,  who  died  in  1864,  deyised  real  estate  to  his  widow,  a  part 
of  which,  subsequent  to  the  date  of  the  will,  but  previous  to  his  decease, 
was  sold  on  execution  ai  bis  property,  and  the  widow,  in  conformity  with 
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..the  law,  aleoied  to  take  Wider  the  prorisioiift  «f  tb«  will,  iht  10  Karvedof 

,  dower  in  the  ktnds  lold  on  execution. 

Obnbral  Tsrm. — ^Proceeding  in  error  to  reverse  a  jndg- 
ment  rendered  in  fhvor  of  the  defendant  by  Oholson,  J.,  at 
the  special  term  of  December,  a.  n.  1855. 

-  The  £Eu$t8  an  sajSdently  stated  in  the  dedaion. 

Daniel  Van  Matre^  for  plaintiff  in  error. 
MaUon  f  McDoweUy  for  defendants  in  error. 

• 

Stobbr,  J.,  delivered  the  opinion  of  the  conrL 
The  plaintiff  claims  to  be  the  widow  of  Hngfa  Mooroy 
deceased,  who  was  seized,  in  fee,  daring  her  coverture,  of 
lots  five  and  six  in  a  subdivision  in  the  northern  part  of 
Cincinnati.  The  marriage,  seizin,  and  death  of  the  husband 
are  admitted,  and  the  plaintiff  is  entitled  to  judgment,  unless 
she  is  barred  by  the  provision  made  for  her  in  her  husband's 
will,  under  which  she  has  elected  to  take.  It  appears  that 
Hugh  Moore  died  in  July,  1854.  In  1846  he  made  his  will, 
devising  to  the  plaintiff  a  life-estate  in  certain  real  estate 
therein  named  by  him,  and  by  a  codicil  to  his  will,  dated  in 
1848,  he  farther  devised  to  her,  in  fee,  an  undivided  fifth 
part  of  a  tract  of  land  owned  by  him  and  swid  to  contain 
about  eleven  acres.  After  this,  the  whole  tract  was  subdi^ 
vided,  by  order  of  court,  and  partition  made  among  the 
several  owners.  In  the  portion  set  apart  to  Mo<H*e,  the  lots 
in  which  the  plaintiff  claims  her  dower,  were  undivided. 
Subsequently,  and  a  short  time  before  his  death,  the  same 
lots  were  sold  on  execution,  as  the  property  of  Moore,  and 
are  now  owned  by  the  defendants.  The  will  and  codicil 
were  admitted  to  probate  shortly  after  the  testator's  death, 
and  the  plaintiff,  in  due  form,  as  required  by  section  44  of 
the  statute  relating  to  wills,  Swan's  St  1029,  ch.  122,  elected 
to  take  under  the  provisions  of  the  will.  This  election  was 
made  before  the  judge  of  probate,  and  regularly  entered 
upon  the  minutes  of  the  court 
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On  thiB  state  of  feet,  it  is  contended  that  the  plaintiff  iff 
barred  of  her  dower.  By  section  48  of  the  statute  alreadj 
referred  to,  it  is  provided,  that  ^  if  any  provision  be  made 
for  a  widow  in  the  will  of  her  husband,  she  shall,  within 
one  year  after  the  probate  (^  the  will,  make  her  election 
whether  she  will  take  such  provinon,  or  be  endowed  of  his 
lands ;  but  she  shall  not  be  entitled  to  both,  unless  it 
plainly  appears  by  the  will,  to  have  been  the  intention  of 
the  testator  that  she  should  have  such  provision  in  addition 
to  her  dower."  By  a  clause  of  section  44,  it  is  further  de*  . 
clared :  *^  If  the  widow  elects  to  take  under  the  will,  she 
shall  be  barred  of  her  dower,  and  take  under  the  will 
alone.'' 

It  is  argued  that  these  sections  should  be  construed  to 
mean  that  it  must  clearly  appear,  by  the  language  of  the 
devise,  to  have  been  the  intention  of  the  testator  to  bar  the 
widow,  and  if  no  such  intention  is  named,  expressed,  or 
necessarily  implied,  the  wife  can  not  be  barred  by  accepting 
her  provision  under  the  will. 

The  language  of  the  statute,  without  any  other  construction 
than  that  which  its  terms  literally  import,  forbids  this  conclu* 
sion,  however  different  may  be  the  rule  of  the  common  law^ 
and  of  that  which  obtains  in  most  of  the  States  of  the  Union. 
That  rule  only  requires  that  it  should  manifestly  appear  that 
it  was  the  intention  of  the  testator  to  devise  an  estate  in  satis^t 
faction  of  dower,  before  the  widow  shall  be  put  to  her 
election.  His  intention  should  be  free  from  all  ambiguity^ 
and  the  provision  made  for  his  wife  be  inconsistent  with  her 
claim  at  law ;  1  Jarman  on  Wills,  897,  where  the  English 
and  American  cases  are  examined  at  length.  When  the 
statute  now  in  force  in  Ohio,  was  enacted,  we  suppose  the 
legislature  intended  to  establish  a  new  rule,  one  that  should 
be  the  reverse  of  that  already  established.  The  law  was 
passed  in  1852,  and  repealed  that  of  1840,  Swan,  992,  re« 
enacting  section  45  of  the  latter.  The  law  of  1840  repealed 
that  of  1881,  Vol.  29,  0.  L.  243,  by  section  4  of  which  it 
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was  provided :  '^  That  the  right  of  dower  of  the  widow  of 
any  testator  shall  not  be  prejudiced,  unless  any  legacy  or 
devise  to  such  widow,  in  the  will  contained,  shall  be  ex* 
pressly  specified  to  be  in  lieu  of  dower ;  and  in  case  of  a 
devise,  in  lieu  of  dower,  if  the  widow  shall,  within  six  months 
after  probate  of  the  will,  make  known  to  the  court  of  com* 
mon  pleas,  her  election  to  relinquish  her  dower  and  claim 
under  the  will,  then  her  election,  when  made  and  entered 
of  record,  shall  bar  her  dower  in  the  estate  of  the  testator. 
If  she  should  fail  to  make  her  election,  she  shall  retain  her 
dower  and  take  nothing  by  the  will/' 

It  is  apparent  that  the  law  now  in  force,  as  well  as  that 
of  1840,  materially  changed  the  provisions  of  the  statute  of 
1881,  which  followed  the  rule  of  the  common  law. 

The  statute  now  in  force  la  similar  to  that  which  has 
existed  for  many  years  in  Massachusetts  and  Maine.  It 
declares  that  the  widow,  when  a  provision  is  made  for  her 
by  her  husband's  will,  shall  not  receive  the  same  in  addition 
to  her  dower,  unless  it  plainly  appears  it  is  the  testator's 

intention  she  shall  so  receive  it    A  construction  has  been 

• 

given  by  the  courts  of  both  States  to  the  statute,  in  bar* 
mony  with  that  we  feel  bound  to  give  to  our  own.  In  12 
Pick.  148,  Beed  v.  Dickermarij  it  was  held  that  the  clause 
referred  to,  reversed  the  presumption  of  the  common  law> 
and  the  provision  in  the  will  is  deemed  to  be  in  lieu  of 
dower,  unless  it  plainly  appears  that  the  testator  intended 
it  should  be  in  addition  to  it.  The  same  view  is  taken  in 
8  Fairfield,  188, 142,  Alien  v.  Pray. 

If  there  had  been  no  such  provision  in  the  statute  of 
1852,  as  that  to  which  we  have  already  referred,  the  devises 
in  the  will  of  the  plaintifi''s  husband  were  inconsistent  with 
her  claim  to  dower,  and  would  require  her  to  elect.  The 
whole  estate,  amounting  to  a  very  large  sum  in  value,  of 
which  the  testator  died  seized,  appears  to  be  given  to  the 
wife,  either  for  life  or  in  fee,  and  a  clear  case,  we  think,  is 
presented  for  the  application  of  the  ordinary  rule,  where  the 
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widow  seeks  to  recover  her  dower  in  property  conveyed  by 
the  husband  in  his  lifetime,  or  the  title  to  which  was  aliened 
by  operation  of  law. 

The  election  of  the  plaintiff  has  determined  her  claim  to 
dower,  and  the  judgment  of  the  court  at  special  term  is 
affirmed. 


LooMis,  Campbell  &  Co.  v.  The  Eagle  Bank  of  Eochssteb, 

1.  A  hona  fUU  indorsee  of  commercial  paper,  without  notice  of  a  claim  of 
recoupment  against  the  payee,  can  not  be  affected  by  such  claim  in  hie 
action  against  the  maker. 

%.  "Where  the  payee  of  a  note  happens  to  be  a  director  of  the  bank  that 
discounts  the  note,  for  his  benefit,  without  notice  of  the  maker's  claim 
for  recoupment,  the  bank  can  recover  as  an  innocent  bona  fide  holder 
without  notice. 

8.  Neither  directors  nor  stockholders  can  create  a  corporate  liability  with« 
out  special  power  so  to  do;  the  confessions,  admissions,  or  knowledge  of 
either,  while  not  engaged  in  the  precise  business  intrusted  to  them,  can 
not  affect  the  corporation. 

Genebal  Terbi. — ^Proceeding  in  error  to  reverse  a  judg- 
ment of  Gholson,  3. J  rendered  against  the  plaintiffs  in  error 
at  the  April  special  term,  a.  n.  1856. 

Action  below  was  against  Loomis^  Campbell  k  Co.,  as 
makers  of  a  promissory  note,  payable  to  the  order  of  E. 
Gilbert  &  Co.,  of  Rochester,  N.  Y.  The  note  was  given  in 
payment  of  powder  furnished  and  to  be  furnished  to  the 
makers  by  the  payees;  and  the  makers  set  up  that  the 
payees  had  refused  to  deliver  certain  powder  in  accordance 
with  the  contract  existing  between  the  parties;  and  that  by 
reason  of  the  failure  to  deliver,  they  had  been  damaged, 
etc. ;  and  allege  that  the  plaintiff  was  advised  of  the  claim 
of  the  makers  at  the  time  of  discounting  the  note. 

The  other  material  facts  appear  in  the  decision. 
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CbSm  ^  HerroHf  lor  plaintiflb  in  error* 
Xordf  ^  Wrigktj  for  defendant  in  error, 

Btoreb,  J.,  delivered  the  opinion  of  the  court. 

The  determination  of  this  case  involves  a  single  question, 
and  as  it  is  resolved,  the  judgment  at  special  term  must  be 
reversed  or  affirmed. 

First,  How  far  is  the  defendant  in  error  affected,  as 
indorsee  of  the  promissory  note,  by  a  knowledge,  on  the 
part  of  one  of  its  directors,  that  the  makers,  at  the  time 
it  was  discounted,  set  up  a  claim  to  recoup  a  part  of  the 
amcSunt  for  an  alleged  breach  of  a  contract  between  the 
makers  and  payees  7 

The  case  shows  that  one  of  the  directors  of  the  bank  was 
the  payee  af  the  note,  and  that  it  was  transferred  by  him 
for  value  before  it  became  due,  without  any  knowledge,  on 
the  part  of  the  bank,  of  the  makers'  claim.  He  seems  to 
have  been  a  member  of  the  finance  committee,  but  whether 
he  was  present  when  the  note  was  discounted,  or  took  any 
part  in  their  action,  is  not  in  evidence. 

On  this  state  of  facts,  the  judge  in  special  term  held  that 
the  knowledge  of  the  indorser  of  ^he  defendants'  claim,  or 
his  intention  even  to  transfer  the  note,  to  prevent  a  recoup^ 
mmty  could  not  affect  the  indorsees,  unless  they  had  actual 
notice  of  the  counter-claim,  or  were  privy  to  the  purpose 
f6r  which  the  transfer  was  alleged  to  be  made. 

This  is  the  general  rule,  and  we  may  well  suppose,  that 
if  the  point  before  us  had  been  raised  by  the  maker  of  a 
note,  indorsed  before  due  to  a  third  person  in  good 
fiEtith)  whatever  may  have  been  the  conduct  of  the  payee 
toward  the  maker,  if  he  did  not  disclose  the  want  of  con«* 
ttderation  to  his  indorsee,  and  there  are  no  circumstancev 
connected  with  the  contract,  or  the  mode  of  ita  transfer,  to 
put  him  upon  inquiry,  his  titie  would  be  perfect. 

Is  the  fiftct  that  the  indorser  is  a  director  of  the  bank,  at 
the  time  of  discount,  an  exception  to  the  principle  ? 
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A  corpoMtion  may  to  diMged  whk  knowledge  af  ik 
tnmsactiony  through  its  agents,  iu  the  same  manner,  and  to 
the  same  extent,  as  private  persons ;  but  it  must  be  while 
the  director  is  engaged  in  the  bnsiness  of  the  oorporation^ 
and  is  authorized  to  transact  it  6  Hill  K.  Y.  101, 
MeEwen  v.  Montgomery  County  Mui.  Im.  Co.;  i  Bay,  491^ 
Sartford  Bank  v.  Heart;  2  Hill  TS.  Y.  4&1,  Bank  U.  &  v« 
J>avi8.    See  also  Dunlap's  Palej  on  Agenoy,  266,  note  h. 

And  even  when  ^^  an  act  is  to  be  done  by  a  board  of 
directors^  as,  for  example,  in  the  dkoonnting  of  notes,  th^ 
ought  to  have  official  notice  of  any  illegality,  or  infonnalily^ 
afiecting  the  notes*  Kolice  to  <Hie  director  only,  unknown 
to  the  others,  ou^t  not  to  bind  the  bank/'  Btory  on 
Agency,  §140^  Ik, 

In  22  Pick.  24,  82,  Washington  Bank  v.  L^oiSj  is  a  case 
nmilar  to  the  present.  There,  a  director  procured  a  note  to 
be  discounted,  which  was  afterward  disputed  by  the  makev 
for  fraud;  but  the  court  said:  ^Thompson,  the  indorseri 
was  the  only  party  applying  for  the  discount,  and  was  not 
acting  as  director,  and  could  not,  with  any  prc^riety,  so  act. 
He  was  the  party  with  whom  the  bank  c(Hitracted  in  difr> 
counting  the  note,  and  to  whom  the  money  was  paid ;  and 
it  is  perfectly  clear  that  the  defense  can  not  be  maintained.'' 
Bee  also  4  Paige,  186,  Fulton  Bank  v.  New  York  and  Sharon 
Canal  Co.;  10  Watts,  402,  Ba»k  of  PatOmrg  v.  Whitehead^ 
€lal. 

So  in  18  La.  625,  527,  Louisana  State  Bank  v.  Senecaly  n 
controversy  arose  in  relation  to  the  valicUty  of  a  note  trans- 
ferred to  the  bank  by  one  Peychard,  and  it  being  charged 
that  Peychard,  who  procured  its  discount,  was  a  director  at 
the  time,  and  his  knowledge  became  that  of  the  bank ;  but 
the  court  ruled  that  the  defense  could  not  be  sustained, 
though  the  indorser  was  present  at  the  board  when  the 
note  was  discounted,  yet  took  no  part  in  this  transaction. 

As  we  already  intimated,  the  general  principle  which 
controls  the  relation  of  makers,  indorsers,  and  indorsees, 
applies,  in  all  its  force,  to  corporations.     The  corporate 
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body  is  a  legal  entily,  representing  all  the  stockholders ;  its 
business  is,  by  its  very  constitntiony  deputed  to  others, 
whose  functions  are  defined,  and  who  act  solely  by  virtue 
of  the  power  delegated  them.  They  possess  no  right,  as 
stockholders,  merely  to  bind  the  other  members;  and  the 
same  disability  attaches  not  only  to  stockholders,  but  to 
directors  also.  As  neither  can  create  any  corporate  lia- 
bility, without  special  power  so  to  do,  so  the  confessions, 
admissions,  or  knowledge  of  either,  while  not  engaged  in 
tbe  precise  business  confided  to  them,  can  not  aifect  the 
oorporation. 

To  use  the  language  of  an  eminent  jurist :  ^^  If  it  is  once 
promulgated  that  the  private  knowledge  of  any  director  of 
a  bank,  or  of  any  member  of  an  ofiicial  board,  is  binding 
upon  the  bank,  although  unknown  to  the  other  members 
of  the  board,  it  will  be  found  difficult  to  circumscribe  the 
doctrine  practically,  within  any  bounds  short  of  binding  the 
C(»poration  in  all  cases  where  any  director  has  such  private 
knowledge.'' 

Such  an  assumption  would  prevent  the  purchase  of  notes 
and  bills  by  a  bank  of  its  directors  or  stockholders;  inter- 
rupt the  usual  course  of  commercial  exchange;  and  by 
modifying,  without  good  reason,  the  principle  which  pro- 
tects the  innocent  holder  of  any  negotiable  instruments 
(to  suit  a  certain  condition  of  parties),  might  very  easily  be 
extended  so  far  as  to  impair  the  value  of  the  principle  itself. 
This  we  are  not  inclined  to  do. 

Judgment  affirmed. 


HsNBT  Brachmann  V.  Adolph  Louis. 

Wben  two  chattel  mortgages. on  the  same  property,  of  different  dates,  are 
filed  with  the  county  recorder,  but  after  the  expiration  of  a  year  from 
their  dates  of  ezeoution,  the  Junior  mortgagee,  whose  mortgage  was  also 
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illed  after  the  other,  first  gets  possession  of  the  property  by  a  writ  of  re- 
pleyin :  both  being  executed  in  good  faith,  and  neither  mortgagee  haying 
notice  of  the  claims  of  the  other :  ffeld^  that  the  junior  mortgagee  is 
entitled  to  the  possession  as  against  the  prior  mortgagee. 

Gbnbral  Tbbm. — Proceeding  in  error  to  reverse  a  jadg* 
ment  of  Storer,  J.,  rendered  at  the  l^ovember  special  term, 
A.  D.  1856,  in  favor  of  the  defendant  in  error. 

The  facts  sufEiciently  appear  in  the  decision* 

CarwinBy  Hayes  f  Rogers,  for  plaintiff  in  error. 

Joseph  Abraham^  for  defendant  in  error. 

Spbnceb,  J.,  delivered  the  opinion  of  the  court 
The  facts,  as  disclosed  in  the  bill  of  exceptions,  upon 
which  arises  the  question  of  law  now  to  be  decided,  are 
these: 

On  the  7th  of  April,  1854,  Charles  P.  Schmidt  and  David 
Griffin,  jr.,  proprietors  of  the  German  Republican  printing 
office,  in  Cincinnati,  and  residents  thereof,  executed  a  mort- 
gage in  favor  of  Brachmann,  upon  all  the  materials  in,  and 
belonging  to,  said  office,  to  secure  him  in  the  sum  of  $4,000, 
money  loaned  by  him  to  them,  and  in  such  Airther  advances 
of  money  as  he  might  make  to  them.  The  mortgage  con- 
tained a  clause  allowing  the  mortgagors  to  keep  possession 
of  the  'property  until  de£&ult,  and  consequently  the  mort- 
gagors did  retain  such  possession,  and  so  continued  in  pos- 
session until  the  present  action  was  brought.  Brachmann 
neglected  to  file  his  mortgage,  or  a  copy  of  it,  with  the 
recorder  of  the  county,  for  a  period  of  more  than  two  years, 
say  until  the  80th  day  of  July,  1856,  on  which  day  he  did 
file  a  copy  of  it  with  the  recorder,  at  a  little  before  7  o'clock 
in  the  morning.  One  year  after  the  date  of  this  mortgage, 
Schmidt,  then  sole  owner  of  the  property,  executed  a  mort- 
gage of  it  in  favor  of  the  plaintifi'  below,  Adolph  Louis,  to 
secure  him  in  the  payment  of  |2,500,  money  loaned  and 
payable  in  three  years  from  date,  as  also  such  further 

19 
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advances  as  might  be  made.  This  mortgage  also  contained 
a  clause  permitting  Schmidt  to  keep  possession  of  the 
property  until  default,  or  until  some  adversary  right  should 
intervene.  In  pursuance  of  this  agreement,  Schmidt  re- 
tained possession  of  the  property  until  the  present  suit  was 
brought.  This  mortgage  was  not  filed  for  record  until  more 
than  a  year  had  elapsed.  In  fact  it  was  filed  on  the  same 
day  that  the  other  was,  and  about  three-quarters  of  an  hour 
afterward.  That  at  the  time  of  taking  this  mortgage,  Louis 
had  no  knowledge  of  the  existence  of  Brachmann's  mortgage, 
nor  does  it  appear  that  he  ever  had  any  such  knowledge 
until  they  were  both  filed  with  the  recorder.  On  the  same 
day  the  plaintiff  below  brought  his  action  against  Schmidt, 
to  recover  possession  of  the  property  from  him,  and  it  was 
accordingly  replevied  and  put  into  the  possession  of  the 
plaintiff.  In  September  or  October  following,  Brachmann, 
at  his  own  instance,  was  made  a  party  defendant,  and  filed 
his  answer,  setting  up  his  lien  upon  the  property  and  de- 
manding a  judgment  against  the  plaintifi*  for  its  recovery 
and  damages  for  its  detention.  It  appears  further,  that  at 
the  time  of  bringing  the  action  there  was  due  the  plaintiff, 
on  his  mortgage,  the  sum  of  |4,100,  and  to  Brachmann,  on 
his  mortgage,  the  sum  of  ^,000.  The  court  found  that  the 
plaintiff  was  entitled  to  the  possession  of  the  property  as 
against  Schmidt,  and  that  Brachmann  had  no  valid^  claim, 
under  his  mortgage,  to  recover  it  back  from  plaintiff,  nor 
the  value  of  it,  in  money,  which  was  found  to  be  |2,000. 
Braclimann  seeks  to  rev|r8e  this  finding  of  the  court,  upon 
the  ground  that  it  was  contrary  to  the  law  of  the  case. 

So  far  as  the  respective  mortgages  are  concerned,  there  is 
no  reason  to  doubt  that  they  were  received  in  good  faith  by 
both  of  the  mortgagees,  and  that  each  was  ignorant  of  the 
existence  of  the  other's  mortgage ;  and  if  it  were  a  mere 
question  of  bonaJideSf  or  of  fraud  in  fact,  we  should  have  to 
decide  in  favor  of  Brachmann,  for  the  simple  reason  that  his 
was  the  elder  title. 

The  only  question,  then,  to  be  decided,  arises  upon  the 
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proper  conrtruetion  of  the  statute  requiring  mortgages  of 
personal  property  to  be  deposited  with  the  township  clerk 
or  county  recorder.  Sections  1,  2,  and  7  of  the  act  declare 
that  '^  every  mortgage,  etc.,  of  goods  and  chattels  hereafter 
made,  which  shall  not  be  accompanied  by  an  immediate 
delivery,  and  be  followed  by  an  actual  and  continued  change 
of  possession  of  the  things  mortgaged,  shall  be  absolutely 
void  as  against  the  creditors  of  the  mortgagor,  and  as  against 
subsequent  purchasers  and  mortgagees  in  good  fiaith,  unless 
the  mortgage,  or  a  true  copy  thereof,  shall  be  forthwith 
deposited  with  the  clerk  of  the  township,  or  the  county  re- 
corder when  his  office  is  therein,  in  which  the  mortgagor 
shall  reside,  or,  if  not  a  resident  of  the  State,  where  the 
property  may  be  situate/'  And  section  4  of  the  act  declarea 
that  '^  every  mortgage  so  filed  shall  be  void,  as  against  cred- 
itors, or  subsequent  purchasers  or  mortgagees  in  good  faith, 
after  the  expiration  of  one  year  from  the  filing  thereof,  unless 
within  thirty  days  next  preceding  the  expiration  of  the  said 
term  of  one  year,  a  true  copy  of  such  mortgage,  together 
with  a  statement  exhibiting  the  interest  of  the  mortgagee  in 
the  property  at  the  time  last  aforesaid,  claimed  by  virtue  of 
such  mortgage,  shall  be  again  filed  in  the  office  of  the  clerk 
or  recorder  where  the  mortgagor  shall  then  reside,  or,  if  he 
be  a  non-resident,  where  the  property  may  be  then  situate/' 
2  Curwen,  1240. 

In  the  interpretation  of  these  provisions  we  can  derive  no 
aid  from  the  construction  heretofore  given  to  the  statute 
providing  for  the  recording  of  mortgages  of  real  property. 
For  that  statute  expressly  provides,  that  such  mortgages 
shall  take  effect  and  have  preference  from  the  time  the  same 
are  delivered  to  the  recorder  for  record.  Hence,  such  mort- 
gages have  been  held  of  no  effect  whatever,  as  to  third 
persons,  until  left  for  record,  and  that  too,  without  regard 
to  notice.  Not  so  with  regard  to  the  provisions  of  the 
statute  under  consideration.  They  do  not  declare  the  time 
when  a  mortgage  of  chattels  shall  take  effect,  other  than 
the  time  of  its  delivery.    But  to  give  the  party  the  benefit 
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of  this,  they  require  him,  forthwith,  to  make  a  deposit  of 
his  mortgage  with  the  proper  ofBcer,  under  the  penalty  of 
its  heing  declared  fraudulent  and  void,  as  against  creditors 
and  subsequent  incumbrances  in  good  faith,  in  the  determ- 
ining of  which  latter  element  the  matter  of  notice  may 
become  a  very  material  inquiry.  If  these  provisions  of  law 
are  not  complied  with  by  the  mortgagee,  his  mortgage  is 
declared  absolutely  void  as  against  creditors  and  subsequent 
purchasers,  etc. 

In  the  present  case,  it  is  not  denied  that  at  the  time  it  was 
executed,  the  mortgage  of  the  plaintiff  was  bona  fide.  That 
of  Brachmann  was  precisely  one  year  old.  It  had  not  been 
filed  with  the  recorder,  nor  had  possession  been  taken  by 
Brachmann  of  the  property  mortgaged.  By  the  terms  of 
the  law,  the  mortgage  had  become  void  as  to  the  plaintiff, 
whether  the  plaintiff  be  treated  as  an  incumbrancer,  bona 
pUy  or  as  a  creditor  merely,  without  special  interest  in  the 
property.  If  void,  then,  it  must  ever  after  continue  so, 
unless  the  plaintiff,  by  some  act  of  his,  should  forfeit  or 
waive  the  benefits  secured  to  him* 

It  is  claimed,  however,  on  the  part  of  Brachmann,  that 
the  plaintiff  has  thus  waived  or  forfeited  the  protection  of 
the  statute,  by  failing,  himself,  to  comply  with  its  provis- 
ions, and  therefore  become  obnoxious  to  the  penalty  of 
having  his  own  mortgage  declared  void,  as  against  Brach- 
mann himself,  he  being  still  a  creditor  of  Schmidt's.  Con- 
ceding this  to  be  true,  we  can  not  perceive  how  it  can  have 
the  effect  of  reviving  Brachmann's  mortgage.  The  most 
that  could  be  said  would  be,  that  as  to  each  other,  both 
being  creditors,  the  mortgages  of  both  would  be  invalid,  and 
the  parties  would  be  remitted  to  their  general  rights  as 
creditors  at  large,  neither  having  a  specific  lien  upon  the 
property  to  the  prejudice  of  the  other.  And  in  such  case^ 
the  right  of  the  most  vigilant  should  prevail.  That  is,  he 
who  first  gets  possession  or  dominion  of  the  property,  must 
hold  it — ^which  is  precisely  the  plaintiff's  position,  he  having 
obtained  possession  by  his  writ  of  replevin. 
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Bat  it  is  Airther  claimed  on  the  part  of  Brachmann,  that, 
inasmuch  as  the  plaintiff's  mortgage  had  become  void  as 
against  Brachma^in,  as  a  creditor,  and  could  not  therefore 
stand  in  the  way  of  Brachmann's  mortgage,  and  as  Brach- 
mann's  mortgage,  not  filed  with  the  recorder,  was  only  void 
as  against  the  plaintiff's  debt,  Braclimann,  by  causing  his 
mortgage  to  be  first  filed,  had  thereby  gained  a  priority  over 
the  plaintiff's  debt,  according  to  the  decision  in  20  Ohio^ 
161,  Wilson  V.  Leslie.  If  this  position  be  well  taken,  it 
proves  too  much ;  for,  by  the  same  process  of  reasoning,  the 
plaintiff's  mortgage  was  only  void  as  against  Brachmann's 
debt,  and  when  he  procured  it  to  be  filed  with  the  recorder* 
it  superseded  Brachmann's  claim  as  a  general  creditor,  and 
so  had  full  effect  as  a  mortgage.  But  the  case  of  WUstm  v. 
Leslie  does  not  warrant  the  interpretation  put  upon  it.  It 
holds,  simply,  that  the  phrase  ^  shall  be  deposited  forthwith  " 
does  not  mean,  literally,  at  once,  but  must  have  a  liberal 
mterpretation.  It  may  be  several  days,  or  even  weeks^ 
without  the  mortgagee  incurring  any  other  peril  than  that 
of  having  a  judgment  creditor  seize  the  property  on  execu- 
tion, or  a  subsequent  incumbrance  intervene.  But  as  to  a 
general  creditor,  who  is  himself  not  vigilant,  the  delay  of 
the  mortgagee  will  not  prejudice  his  right  unless  it  is  so  great 
as  to  taint  the  transaction  with  fraud.  A  delay  of  two  years, 
on  the  part  of  Brachmann,  to  file  his  mortgage,  was  well 
calculated  to  render  the  plaintiff  easy  with  regard  to  his, 
and  throw  him  off  his  guard;  and  there  is  certainly  no 
reason  which  will  apply  to  defeat  the  plaintiff's  lien,  that 
will  not  apply  with  much  greater  force  to  defeat  Brach-^ 
mann's. 

We  are  all  of  opinion  that  the  judgment  at  special  term 
was  right,  and  should  be  affirmed. 

Judgment  affirmed. 
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WHiUAM  H.  MooDT,  ST  AL.  v.  D.  G.  Thomas. 

1.  Where  the  defendant's  oounsel,  after  the  charge  of  the  coart  was  given, 
•nd  when  the  Jury  were  ahbut  to  retire,  told  the  court  that  he  excepted  io 
the  charge  generally,  and  was  thereupon  desired  hy  the  oourt  to  point  out 
the  particulars  to  which  he  objected,  and  was  informed,  that  on  so  doing, 
the  Jury  would  be  reinstructed,  but  declined  to  do  so,  the  general  excep- 
tion, under  these  circumstances,  will  not  be  taken  notice  of  on  error. 

%,  The  Tendor  of  the  stock,  fixtures  and  good-will  of  a  business,  there  being 
no  express  or  implied  stipulation  to  that  effect,  is  not  required  to  cease 
from  carrying  on  the  same  business  in  the  vicinity,  nor  bound  to  recom- 
mend customers  to  the  old  concern.  He  must  not  directly  interfere 
with  the  customers  of  his  rendee,  but  is  not  bound  to  do  anything 
more. 

GRirBBAL  Term. — ^Proceeding  in  error  to  reverse  a  jadg« 
ment  of  Spencer,  J.,  rendered  in  favor  of  the  defendant  in 
error  at  special  term  of  February,  a.  d.  1856. 

The  facts  are  sufficiently  stated  in  the  decision. 
Fox  jf  Frenchj  for  plaintiflBs  in  error. 
Haines^  Todd  ^  Ly(Uy  for  defendant  in  error. 

Storbr,  J.,  delivered  the  opinion  of  the  court 
This  case  is  presented  for  our  consideration  upon  the  facts 
embodied  in  a  bill  of  exceptions,  and  the  charge  of  the  court 
to  the  jury,  at  special  term.  No  exception  appears  to  have 
been  taken  to  the  rulings  of  the  judge,  at  the  time  they  were 
announced,  but  on  the  contrary,  we  find,  at  the  conclusion  of 
the  bill  of  exceptions,  before  it  was  signed  and  allowed,  the 
following  statement:  ^  And  thereupon,  the  jury  being  about 
to  retire,  the  defendants'  counsel  told  the  court  he  excepted  to 
the  charge  generally,  given  by  the  court  to  the  jury.  The 
court  then  desired  that  such  objection  might  be  pointed  out, 
as  the  jury  would  be  reinstructed,  if  necessary  j  but  the  objection 
not  being  specially  made,  the  jury  were  permitted  to  retire,  and 
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the  court  noted,  that  die  defendants  had  taken  a  general  ex* 
ception  to  the  chaise  and  then  allowed  thk  bill  of  excep* 
tion&" 

The  plaintifb  in  error  claim  it  to  be  the  duty  of  this  courts 
although  no  exception  was  taken  to  any  special  charge,  to 
examine  and  decide  upon  all  the  rulings  of ,  the  judge  at  spe- 
cial term.  The  defendant  in  error,  on  the  other  hand,  con« 
tends  that  no  charge  of  the  judge,  not  specially  excepted  to 
at  the  trial,  can  be  subjected  to  a  re-examination. 

By  section  291  of  &e  code,  the  party  objecting  to  the  de« 
ciflion  of  the  court,  must  except  at  the  time  the  decision  was 
made.  When  the  code  was  adopted,  the  law,  then  in  force, 
required  that  ^  when  a  party  alleges  an  exception  to  any  opin- 
ion, order,  or  judgment  of  the  court,  it  shall  be  the  duty  of 
the  judges  concurring  therein,  if  required  by  the  party,  dur- 
ing the  progress  of  the  case,  to  sign  and  seal  a  bill,  contain- 
ing such  exception,  or  exceptions,  before  the  case  proceeds ; 
or,  if  the  party  consents,  the  signing  and  sealing  may  be  sua- 
pended  until  the  trial  is  closed ;  but  it  shall  be  signed  and  sealed 
daring  the  term,  and  made  a  part  of  the  record."  Vol.  48  O. 
L.,  80,  §3.  A  construction  was  given  by  the  Supreme  Court 
to  this  section,  19  Ohio,  800,  Geauga  Iron  Co.  v.  Street ;  where 
it  was  held,  that  ^  when  an  objection  is  made  to  the  intro- 
duction of  testimony,  the  court  must  decide  whether  it  be 
admissible  or  not  If  either  party,  on  hearing  the  decision,  is 
not  satisfied  with  it,  he  may  except ;  but  if  no  exception  ap- 
pears on  the  record,  it  wiU  be  presumed  that  none  was  taken. 
To  the  charge  of  the  court,  or  the  refusal  to  charge  when  re* 
quested,  the  exceptions  must  appear,  or  no  ground  will  be 
shown,  by  the  record,  to  justify  a  reversal  of  the  judgment.'* 

This  is  the  exposition  of  the  practice  of  the  Supreme 
Court  of  the  CTnited  States  in  similar  cases.  4  Peters,  80, 
Carver "v.  Jackson;  5  Peters,  196-7,  Ex  Parte  Crane^  et  al.  So 
in  New  Jersey,  1  Zab.  609,  Oliver  v.  Phelps ;  1  Spencer,  588, 
Potts  V,  Clarke.  So  in  New  York,  1  Selden,  422,  Haggart  v. 
Morgan;  8  Selden,  278,  Hunt  v.  Maybee;  4  Selden,  48, 
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Hart  V.  Bennsdaer  ^  Sar.  BaUroad,  So  in  the  Court  of 
Exchequer,  8  Meee.  &  Wels.  37,  Butter  v.  Chapman. 

The  rule  thus  indicated  would  seem  to  be  universally  acted 
on  by  the  courts,  and  is  founded  upon  obvious  principles  of 
convenience  as  well  as  justice. 

But  it  is  claimed,  by  the  plaintifis  in  error,  that  although  it 
may  have  been  the  right  of  the  court  to  refuse  the  allowance 
of  the  bill  of  exceptions,  embodying  the  whole  charge,  upon 
a  general  exception,  yet  the  exception  was  allowed,  and  the 
bill  made  part  of  the  record,  and,  therefore,  it  becomes  our 
duty  to  examine  the  whole  charge.  This  assumption,  we 
think,  is  too  broad,  and  can  not  be  sustained,  except,  perhaps, 
in  a  case  where  the  general  exception  was  taken,  allowed, 
and  ordered  to  be  placed  on  the  minutes  without  any  qualifi- 
cation, by  the  court  at  the  time. 

In  the  case  before  us,  when  the  general  exception  was 
taken,  the  court  desired  the  defendants'  counsel  to  point  out 
the  particular  charge  of  which  he  complained,  so  that,  if  im- 
properly given,  the  jury  might  be  reinstructed;  but  ho  excep- 
tion was  taken  to  any  particular  ruling,  and  a  formal  bill  was 
then  allowed  to  the  whole  charge. 

We  have  been  refeped  to  23  Vermont  Reps.  508,  Buck  v. 
SquierSy  to  a  passage  from  the  opinion  of  Judge  Redfield,  in 
which  he  gives  some  color  to  the  proposition,  that  a  general 
exception,  if  allowed,  will  permit  the  examination  of  all  the 
errors  committed  by  the  court,  at  the  trial ;  but  the  entire 
case  would  not  seem  to  authorize  the  assumption,  and  the 
principle,  decided  in  21  Vermont,  100,  SargearU  v.  Butts^  is 
opposed  to  such  a  construction. 

Kor  does  the  case  of  2  Zab.  €99,  Ward  v.  Ward;  or  of 
8  Pick.  175,  Buddand  v.  Charlemonty  support  the  position  of 
the  plaintifis  in  error.  The  practice  in  Massachusetts  and 
New  Jersey,  as  we  understand  it,  is  in  harmony  with  those 
ah^eady  alluded  to. 

The  action  before  us  was  brought  on  a  pronuasory  note. 
The  defense  set  up  is  that  it  was  given  for  the  purchase  of 
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the  stock  and  fixturee  of  a  tin,  cop^r,  and  sheet-iron  manu* 
&ctory.  It  is  averred  that  the  conditions  of  the  sale  were 
not  complied  with  by  the  vendee.  The  plaintifi"s  claim  is, 
therefore,  sought  to  be  recouped  to  the  amount  of  the 
defendants'  damages  consequently  sustained.  The  contract  of 
sale  stated  that  ^  all  the  chattel  property,  all  the  business, 
fixtures,  stock,  tools,  and  machinery  of  the  plaintiff's  manu* 
factory,  as  then  was  and  had  been  carried  on  by  him,  on  the 
south  side  of  East  Front  street,  Cincinnati ;  it  being  the  true 
intent  and  meaning  of  the  parties  that  die  defendants  should 
succeed  the  plaintiff  in  the  said  business,  and  be  entitled  to 
all  his  rights  and  privileges  therein."  ^ 

Testimony  having  been  given  that  the  plaintiff,  after  the 
sale,  had  not  complied  with  the  above  stipulations,  the  do* 
fendants  asked  the  court  to  charge  the  juiy :  ^  That  the  con* 
tract  of  sale  conveyed  to  the  defendants  the  good-will  of  the 
establishment  sold,  and  if  the  plaintiff,  by  his  subsequent 
conduct,  rendered  that  good-will  less  valuable  to  the  defend** 
ants,  it  would  amount  to  a  failure  of  consideration  to  that 
extent.'*  This  charge  the  court  declined  to  give,  but  told  the 
jury :  "  That  the  written  contract  conveyed  all  the  stock,  fix- 
tnres,  tools,  and  property  therein  described,  so  as  to  put  the 
defendants  precisely  in  the  same  situation,  with  respect  thereto, 
as  to  tlie  business  of  the  establishment,  as  the  plaintiff  him* 
self  occupied  at  the  time  of  the  sale,  and  that  it  did  not 
convey  the  good-will  in  the  sense  used  in  this  case,  that  it 
bound  the  plaintiff  to  bring  business  and  customers  to  the 
defendants."  To  which  refusal  to  charge  as  requested,  and 
for  charging  as  stated,  the  defendants  excepted. 

All  that  could  have  been  claimed  by  the  buyer,  under  the 
contract  of  sale,  we  suppose,  was  something  equivalent  to  the 
good-will  of  the  business  in  which  the  plaintiff'  was  engaged. 
The  term  itself-  is  not  used  by  the  parties,  but  the  language 
is  susceptible  of  a  similar  meaning. 

If  the  good-will  had  been  expressly  granted,  we  think  the 
charge,  as  modified  and  explaified  by  the  courts  y^^ts  as  favor>. 
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able  to  the  purchaaer  as  the  language  of  the  case  would 
justify. 

The  trae  value  of  the  term  "good-will"  is  held  by  Lord 
Eldon,  in  17  Vesey,  846,  Cruttwell  v.  Lye^  « to  be  nothing 
more  than  that  the  old  customers  will  resort  to  the  old  place  f* 
and  even  where  it  is  conveyed  with  the  old  business,  unless 
there  is  an  express  covenant  on  the  part  of  the  vendor,  which 
restrains  him  from  setting  up  the  same  business  in  the  same 
•  vicinity,  he  is  at  liberty  to  do  so  without  the  consent  of  the 
vendee.  There  might  be  a  question  of  fraud,  that  would 
authorize  the  interference  of  the  Chancellor  to  restrain  the 
new  business ;  but  that  must  be  inferred  from  some  poeitive 
act  directly  interfering  with  the  old  business.  The  exercise 
of  the  right  of  commencing  the  same  business,  in  the  same 
neighborhood,  is  no  infraction  of  the  agreement  of  sale* 
Nor  can  the  purchaser  complain,  if  the  seller  does  not  recom* 
mend  the  old  customers  to  the  new  proprietor.  Sufficient  is 
it  that  the  old  business  is  left  to  his  skill  and  good  manage* 
ment,  without  the  direct  interposition  of  the  former  owner. 

In  6  Russel,  29,  Chissum  v.  Dewea,  the  Master  of  the 
Bolls,  Sir  John  Leach,  said :  "  The  good-will  of  the  bueineas 
is  nothing  more  than  the  advantage  attached  to  the  possession 
of  the  house,  and  whoever  is  entitled  to  the  possesion  of  the 
house  is  entitled  to  the  whole  of  that  advantage."  This  ad- 
vantage must  depend,  as  we  have  intimated,  on  the  peculiar 
circumstances  of  each  ease.  Unless  there  is  a  clause  to  re- 
strain the  retiring  partner  from  setting  up  th^  same  budness, 
or  some  understanding  between  the  parties,  upon  the  basis  of 
which  the  dissolution  was  made,  there  would  be  a  violation 
if  the  retiring  partner  should  commence  again,  in  the  same 
vicinity,  his  former  occupation.  2  Maddock,  198,  Harrison 
v.  Gardner;  5  Ves.  555,  Barret  v.  Blagrave;  14  Ves.  468, 
Shxickle  V.  Baker;  2  Ellis  k  Blackburn,  618,  Tamer  v. 
Evans, 

There  being  no  stipulation  to  the  contrary  between  the 
partie9,  either  express  or  implied,  fit>m  their  conduct  at  the 
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time  of  sale,  the  retiring  partner  was  tinder  no  l^al  obliga- 
tion to  cease  from  boedness  altogether,  nor  yet  to  induce  or 
prevail  npon  the  old  customers  of  the  establishment  to  con* 
tinue  to  de^l  at  the  old  place.  He  ought  not,  in  good  faith, 
directly  to  interfere  with  the  customers  of  the  business  of  his 
▼endee,  but  he  is  not  bound  to  do  anything  more. 
We  affirm  the  judgment  rendered  at  special  term. 


J.  M.  O'DoiTOBLL  V.  Ann  OTDonnbll,  by  hbk  nbxt  Friend,  bto. 

1.  Where  a  wife,  lining  separate  from  her  huBhand  on  account  of  his  alleged 
ill  treatment,  hrings  an  action  to  enforce  an  ante  nuptial  agreement,  in 
reference  to  the  wife's  separate  property  in  the  husband's  possession,  and 
there  is  an  answer  denying  the  agreement  and  the  husband's  possession 
of  any  property  of  the  wife,  but  not  denying  the  alleged  ill  treatment, 
nor  her  destitute  situation,  the  court  is  authorized  to  make  an  order  for 
the  payment,  by  the  husband,  of  a  reasonable  allowance,  pendente  liiey  to 
enable  the  wife  to  prosecute  her  suit,  and  to  enforce  the  same  by  ezecu* 
tion;  but  not  for  alimony,  that  being  within  the  exclusive  jurisdiction  of 
the  court  of  common  pleas. 

S.  Such  an  order  affects  substantial  rights  between  the  parties,  and  may  be 
reyiewed  upon  a  petition  in  error. ' 

General  Term. — ^Proceeding  in  error  to  reverse  an  order 
made  by  Storer,  J.,  at  the  special  term  of  May,  a.  d.  1856, 
whereby  the  plaintiff  in  error  was  required  to  pay  a  monthly 
allowance  for  the  maintenance  and  support  of  his  wife,  the 
defendant  in  error,  pendente  lite^  and  a  further  allowance  to 
enable  her  to  prosecute  her  suit. 

The  facts  are  suffidently  stated  in  the  decision. 

71  A.  (yOonnor  and  MiUs  ^  Hoadly^  for  plaintiff  in  error. 

Collins  ^  Herronj  for  defendant  in  error. 

Spencer,  J^  delivered  the  opinion  of  the  court. 

Ann  O'Donndl  filed  her  petition  in  this  oourt,  setting 
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forth  that  she  was  the  wife  of  defendant^  and  had  been  for 
several  years;  that,  prior  to  their  marriage,  articles  had 
been  entered  into  between  them,  by  which  it  was  agreed 
that  her  personal  property,  consisting  of  some  $800  in 
money,  and  household  furniture  and  farming  utensils  worth 
$200  more,  should  be  vested  in  trustees  for  her  separate  use, 
who  were  to  loan  the  same  to  her  husband,  at  interest,  if 
they  should  see  proper.  At  this  time  they  resided  in  Ire* 
land.  That  the  property  was  accordingly  vested  in  two 
trustees,  one  of  whom  was  her  own  brother,  and  the  other 
her  husband'9  brother ;  that  the  money  and  property,  to  the 
amount  of  $500,  were  put  into  her  husband's  hands,  and  he 
is  still  indebted  therefor ;  that  her  husband  and  self  now 
reside  here,  and  have  for  several  years  past ;  that  one  of  the 
trustees,  her  brother,  is  dead,  and  the  other,  defendant's 
brother,  a  resident  still  in  Ireland.  Petitioner  avers  that 
she  has  received  such  ill  treatment  from  her  husband,  and 
his  family  with  his  connivance,  as  to  be  compelled  to  aban- 
don his  house  and  seek  safety  and  shelter  elsewhere ;  that 
she  has  no  adequate  means  of  support,  and  therefore  asks 
for  the  appointment  of  new  trustees  to  manage  the  trust 
ftind,  and  that  defendant  may  be  compelled  to  pay  to  her 
the  sum  of  money  in  his  hands  belonging  to  her,  and  for  an 
order  upon  the  defendant  to  furnish  her  with  means  to  carry 
on  her  suit,  and  for  maintenance  while  the  same  shall  be 
pending. 

The  defendant,  by  his  answer,  denies  that  there  was  such 
a  contract  as  is  alleged  in  the  petition,  or  that  he  ever  re- 
ceived any  money  belonging  to  the  plaintiff,  but  does  not 
deny  the  other  averments  of  the  petition,  as  to  the  ill  treat- 
ment of  the  plaintiff  by  defendant  and  his  family,  so  as  to 
compel  her  to  abandon  his  house,  nor  her  destitute  situa- 
tion. It  was  also  in  evidence  that  the  defendant  was  a  man 
of  considerable  property. 

Upon  the  hearing  of  the  petition,  answer,  and  affidavits, 
the  court  made  a  provisional  order,  at  the  last  May  term,  re- 
^oiring  the  defendant  to  pay  to  the  clerk  of  the  court  the  sum 
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of*  ^26,  on  the  first  day  of  eveiy  month,  daring  the  pen^ 
dency  of  the  suit,  for  the  plaintiff's  maintenance  and  support^ 
and  the  Airther  sum  of  925,  to  enable  her  to  prosecute  her 
snit ;  and  in  default  of  payment,  execution  was  to  issue 
therefor  in  plaintiff's  behalf. 

At  the  June  term,  the  defendant  filed,  by  leave  of  court, 
an  amended  anidwer,  setting  forth  that  the  plaintiff,  before 
the  bringing  of  this  suit,  had  commenced  an  action  in  the 
court  of  common  pleas,  for  alimony,  upon  the  same  alleged 
grievances,  which  is  still  pending ;  and  exhibited  therewith 
evidence  of  the  pendency  of  said  suit,  and  thereupon  moved 
the  court  to  set  aside  the  order  previously  entered.  This 
motion  was  overruled,  and  an  exception  taken  by  defendant* 
The  defendant  now  prosecutes  his  petition  in  error,  averring 
that  said  order  for  maintenance  and  support,  and  for  the 
payment  of  funds  to  prosecute  the  suit,  is  contrary  to  law. 

The  first  question  we  have  been  called  upon  to  consider 
is,  whether  the  order  in  question  is  the  subject-matter  of 
review,  as  a  final  order?  and  upon  this  question  we  have 
labored  under  much  difficulty.  Except  so  far  as  it  purports 
to  be  enforced  by  execution,  it  is  in  no  just  sense  final,  since 
it  is  clearly  revocable,  at  any  time,  by  the  court  which 
granted  it.  And  yet,  on  the  other  baud,  such  an  order, 
improperly  made,  may  and  must  affect  substantial  rights 
between  the  parties.  Such  an  order  might  be  made  as  well 
before  as  after  the  coming-in  of  an  answer,  admitting  the 
plaintiff's  character  of  wife ;  or  it  might  be  made  in  a  case 
of  disputed  right,  and  before  it  was  finally  determined  that 
the  plaintiff  was  entitled  to  any  relief,  and  where  the 
ultimate  finding  was  the  other  way.  Meanwhile,  if  the 
defendant  could  have  no  remedy,  by  appealing  to  a  court 
of  error,  his  property  might  be  sold  on  execution  to  pay  a 
claim  awarded  against  him,  and  for  which  he  was  ultimately 
found  to  be  not  liable,  or  which  the  court  had  no  power  to 
grant.  If  a  edmilar  order  had  been  made  in  another  case, 
between  parties  not  claiming  to  be  husband  and  wife,  we 
should  have  had  no  difficulty  in  pronouncing  it  final,  aa 
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affecting  sabetantial  rights,  and  therefore  the  subject  of 
review.  Why  not,  when  made  in  a  proceediDg  between 
husband  and  wife?  Because,  it  is  said,  that  the  humane 
provision  of  the  law  might  be  frustrated  if  the  wife  could 
be  delayed  from  her  support  and  the  necessary  means  of 
carrying  on  a  suit,  until  proceedings  in  error  could  be  deter- 
mined. Undoubtedly  this  objection  would  be  serious,  if  not 
&tal,  where  the  order  was  discretionary,  and  was  within 
the  power  or  jurisdiction  of  the  court  But  it  wholly  fails 
in  cases  where  this  power  does  not  exist.  In  4  Har.  &  McH; 
477,  Gcdunth  v.  GhdwUh^  such  an  order  was  considered 
final,  though  subject  of  review.  So  far,  however,  as  this 
court  is  concerned,  its  peculiar  organization  is  such  that  we 
are  relieved  from  all  questions,  in  this  class  of  cases,  arising 
firom  difficulty  on  the  point  of  jurisdiction,  if  sitting  in  error 
at  general  term. 

And  this  brings  us  to  consider  the  power  of  the  court  to 
make  the  order  in  question.  So  far  as  that  order  required 
the  payment  of  a  certain  sum  by  the  defendant  to  the 
plaintiff,  as  a  necessary  means  to  enable  her  to  carry  on  her 
suit,  it  is  so  clearly  within  the  usages  of  courts  of  equity  in 
like  cases  as  to  need  no  vindication.  This  kind  of  chancery 
jurisdiction  arose  from  the  necessity  of  the  case.  As  a  wife 
could  have  and  control  no  property  at  law  during  coverture, 
she  would  be  wholly  at  the  mercy  of  her  husband  if  she 
could  not  have  some  means  allowed,  out  of  his  estate,  to 
enable  her  to  carry  on  her  suit  against  him.  In  such  case 
no  other  tribunal  could  afford  relief.  But  the  case  of  ali- 
mony, or  maintenance,  pendente  lUe,  or  otherwise,  stands 
upon  a  different  footing.  To  what  extent  the  jurisdiction 
of  the  Chancellor  to  grant  alimony  in  England  exists  at 
this  day,  is  perhaps  involved  in  some  uncertainty.  The 
earliest  cases  we  have  on  the  subject  were  all  of  them 
decided  during  the  times  of  the  Commonwealth,  when,  the 
spiritual  courts  being  abolished,  chancery  took  jurisdiction 
of  these  matters  from  necessity.  After  the  Restoration, 
and  with  it  the  restoration  of  the  spiritual  courts,  the 
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jurisdiction  of  the  Chancellor  waa  exercised  within  mnch 
narrower  limits,  until  now  it  may  fairly  be  said  to  exist  in 
those  cases  only  where  it  becomes  necessary  as  auxiliary  to 
some  other  right  or  remedy,  or  where  the  court,  having 
jurisdiction  for  some  other  purpose,  exercises  this  power  as 
an  incident.  As,  where  the  wife  claiming  her  separate 
estate  in  the  lands  of  her  husband,  he  will  be  decreed  to 
pay  her  out  of  it  maintenance,  pendente  lite^  and  this  hat 
been  done  even  before  the  right  of  the  wife  to  the  fund  has 
been  clearly  established.  So,  where  the  spiritual  court  has 
decreed  alimony,  the  aid^of  the  Chancellor  has  been  invoked 
to  assist  in  carrying  out  the  decree.  So,  also,  where  the 
wife  has  sought  a  mpplieavit  against  her  husband,  to  compel 
him  to  give  security  for  the  fund,  the  Chancellor,  as  accessory 
thereto,  having  obtained  jurisdiction,  will  award  alimony. 
This  power  of  the  Chancellor  to  award  alimony  in  England, 
except  out  of  th^  wife's  own  property,  has  only  been  exer** 
dsed  with  great  caution,  and  upon  the  principle  of  absolute 
necessity,  the  jurisdiction  of  the  spiritual  court  in  such 
eases,  and  its  power  to  enforce  payment  of  alimony,  being 
exceedingly  limited.  Fonblanque,  in  his  excellent  treatise, 
p.  96,  doubts  the  jurisdiction  of  a  court  of  equity  to  grant 
alimony. '  Lord  Loughborough,  in  8  Ves.  Jr.  361,  Legard 
V.  Johnson^  says,  "  That  a  court  of  equity  can  not  enter  into 
the  consideration  of  the  rights  and  duties  arising  from  this 
most  important  relation  in  life,"  and  therefore  refused  to 
give  the  wife  the  benefit  of  an  agreement  with  her  husband 
to  live  separate;  and,  again,  in  2  Yes.  Jr.  196,  Ball  v. 
Montgomery^  says,  '<  That  no  court,  not  even  the  ecclesiasti- 
cal court,  has  any  original  jurisdiction  to  give  a  wife  a 
separate  maintenance." 

The  American  cases,  however,  have  gone  beyond  the 
English  in  asserting  this  power  for  the  Chancellor,  as  in 
Virginia,  South  Carolina,  Maryland,  and  Kentucky.  But 
they  proceed  on  the  express  ground  that,  unless  this  juris- 
diction was  exercised,  the  wife  would  be  utterly  helpless, 
since  in  those  States  there  is  no  other  tribunal  to  which  she 
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can  resort.  4  Hen.  ft  M.  Slly^Purcdl  v.  Pureed;  4  Dessans. 
88,  Prather  v.  Prather;  4  Har.  &  McH.  477,  GalwUh  v.  Gal* 
with;  8  Dana,  28,  Lockhridge  v.  Lockbridge;  2  B.  Mon.  142. 

However  forcible  this  consideration  may  be,  as  applicable 
to  other  lands,  we  believe  it  has  but  little,  if  any,  applica- 
tion here.  Our  statute  concerning  divorce  and  alimony, 
Curwen,  2167,  has  made  abundant  provision  for  the  wife  to 
relieve  her  from  distress,  when  abandoned  by  the  husband, 
by  an  application  to  the  court  of  common  pleas  for  alimony. 
To  that  court,  it  is  believed,  belongs  exclusive  jurisdiction 
in  matters  falling  within  its  purview.  In  cases  not  com- 
prised within  it,  it  may  be  that  the  court  clothed  with 
equity  powers  may  interfere  to  protect  the  wife.  This  need 
not  now  be  considered.  There  is  no  doubt  that  the  wife's 
grievances,  in  the  present  case,  would  entitle  her  to  relief 
under  that  statute.  She  has,  in  fact,  made  such  an  appli- 
cation to  the  court  of  common  pleas,  which  was  pending 
when  the  order  for  maintenance,  in  this  case,  was  granted, 
and  which,  so  far  as  we  know,  is  still  pending.  Under 
these  circumstances,  no  necessity  could  exist  for  the  allow- 
ance of  alimony  in  the  present  case,  and,  it  seems  to  us, 
the  court  possessed  no  proper  jurisdiction  to  make  such  a 
charge  personally  upon  the  defendant,  enforcible  by  execu- 
tion. Had  there  been  an  admitted  fund  of  the  plaintiff  in 
the  hands  of  the  defendant,  or  of  any  trustee  for  her,  there 
would  have  been  a  clear  propriety  in  making  an  order  for 
her  support,  chargeable  upon  such  fund.  But  such  is  not 
the  case. 

Upon  looking  at  the  order,  it  is  evident  that  the  court 
has  not  made  an  adequate  provision  to  the  wife  for  carrying 
on  her  suit,  independent  of  the  allowance  for  a  support,  nor 
such  as  would  have  been  made  but  for  the  latter  provision. 
There  is  no  doubt  that  a  much  larger  sum  for  the  main- 
tenance of  her  suit  will  be  necessary,  than  has  already  been 
granted  for  that  purpose.  The  defendant  is  possessed  of 
large  means,  and  abundantly  able  to  pay.  While,  there- 
fore, we  feel  reluctantly  constrained  to  set  aside  so  much  of 
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the  order  as  awards  alimony  for  support,  upon  the  ground 
of  a  defect  of  jurisdiction,  we  feel  at  liberty  to  advise  the 
court  at  special  term,  to  which  the  case  is  remanded,  to 
enlarge  the  order  in  the  other  respect. 
Judgment  reversed  as  to  the  allowance  of  alimony. 


Chablbs  Pibbbon,  AssmNBB,  ETC.  t>.  Elizabbth  Smith,  who 

SUBS,  BTO.,  BT  AL. 

L  The  property  of  a  wife  U  proteetod  by  law  for  her  benefit,  and  property 
thus  protected  being  lo«t  to  the  wife,  by  the  neglect  or  de&ult  of  another, 
she  loses  no  right  or  claim  to  the  damages  which  may  be  recovered  for 
sach  neglect  or  default. 

2.  The  right  of  the  wife  will  follow  any  claim  or  ftind  into  which  her 
property  has  been  changed  by  the  act  of  another  party.* 

3.  The  reducing  into  possession  the  choses  in  action  of  the  wife,  may  be  a 
matter  of  inference  from  acts  done,  and  may  be  rebutted,  and  the  circum- 
stances attending  the  act  may  properly  be  considered. 

Gbnbbal  Tbbm. — ^Proceeding  in  error  to  reverse  a  judg- 
ment of  the  June  special  term,  a.  d.  1856,  rendered  by  Btorer, 
J.,  in  favor  of  Elizabeth  Smith,  defendant  in  error. 

The  £Btcts  of  the  case  show  that  at  the  October  term,  a.  d. 
185&,  in  Ml  action  then  pending,  Thomas  K.  Smith,  husband 
of  the  defendant  in  error,  recovered  a  judgment  against  the 
Cincinnati,  Hamilton  k  Dayton  BAilroad  Co.,  for  the  value  of 
a  trunk  and  contents,  belonging  to  his  wife,  and  which  had 
been  lost  by  the  negligence  of  that  railroad  company. 
Whereupon  Charles  Pierson,  assignee  of  Gteorge  White,  plain* 
tiff  in  error,  a  creditor  of  the  husband,  instituted  his  action  in 
attachment  against  the  husband,  and  the  said  railroad  com- 
pany was  served  as  garnishee.  Thereupon  Elizabeth  Smith, 
the  wife,  by  her  next  friend,  applies  and  is  made  a  party  to 
this  soit  in  attachment,  and  files  her  answer  and  counter- 
claim,  claiming  to  be  the  owner  of  the  judgment  rendered 
agiunat  the  railroad  company,  and  praying  for  an  iiyuuctioa 

20 


IN       eUPEBtOB  OOITBIT  OF  C^CDXNATL 

OkMlM  PiMWB,  AiiicaM,eto.  *.  XliMbeth  Smith,  tl  «1. 

restraiiuiig  the  plaintiff  in  error,  and  sandiy  other  creditom 
of  her  husband  fix>m  interfering  with  the  said  judgment 
And  upon  final  hearingi  the  judge,  at  special  term,  found  that 
she  was  entitled  to  the  relief  prayed  for,  and  made  the  order 
of  iigundion  now  sought  to  be  reversed, 

Collins  ^  Herronj  for  plaintiff  in  error* 
PiaU  ^  Muddj  far  Mrs.  Smith, 

MtUs  ^  Ho^dly^  for  other  defendants  in  error, 

Gholsok,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  errm*  is  a  creditor  of  the  husband  of  tiia 
defendant  in  error.  The  contest  is  as  to  a  fund  which  has  arisen 
from  the  recovery  in  an  action  in  the  name  of  the  husband 
against  a  railroad  company  for  the  loss  of  the  traveling  trunk 
of  the  wife.  The  plaintiff  in  error  seeks  to  sul]gect  this  fund 
to  the  payment  of  his  claim ;  the  defendant  in  error  asks  that 
it  may  be  protected  from  the  debts  q£  the  husband,  and  be 
secured  for  her  use  and  benefit 

That  the  trunk  and  the  articles  it  contained  would  not  have 
been  liable  to  the  debts  of  the  husband,  is  quite  clear  under 
the  law  of  Ohio^  Independently  of  any  right  of  the  wife  to 
what,  at  the  common  law,  were  termed  part^hemalia^  we 
liiink  the  fooiih  section  of  the  act  of  1846,  Swan  St  ni, 
might  fairly  be  construed  to  protect  iMoperty  of  the  descrip- 
tion shown  to  have  been  in  the  trunks  and  to  have  belonged 
to  the  wife. 

The  question  then  arises,  whether  this  property,  so  prO" 
t^cted  for  the  benefit  of  the  wife,  being  lost  to  her  by  tibff 
neglect  and  default  of  another,  she  at  the  same  time  loses 
any  right  or  claim  to  the  damages  which  might  be  recovered 
f<Nr  such  neglect  or  default?  Whether  the  right  of  the  wife 
will  not  follow  any  claim  or  fund  into  which  her  property  has 
been  changed  by  the  act  of  another  party  t  We  think  it 
would  be  a  reproach  to  the  law  if  the  right  of  the  wife  did 
not  continue,  and  if  a  remedy  were  not  found  to  protect  it 
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tJndoQbtedlj,  each  property  of  the  wife  being  turned  into 
a  mere  pecuniaiy  demand,  or  into  money,  and  no  longer  re- 
maining in  specie,  the  husband,  with  her,  and  possibly  by  his 
own  act,  may  become  so  possessed  of  it,  that  it  would  be  his^ 
and  liable  for  his  debts.  Whether  this  were  so  in  any  parties 
nlar  case,  would  depend  on  the  intention  of  the  parties,  as 
shown  by  their  acts  and  the  circumstancesi  For  example,  a 
trunk,  containing  the  apparel  of  the  wife,  is  lost  by  the  n^ 
ligence  of  a  common  carrier ;  the  husband,  firom  his  own 
means,  supplies  that  loss  to  the  wife,  and  brings  an  action 
against  the  carrier;  mider  such  circumstances,  the  amount 
recovered  would  very  properly  be  considered  as  belon^ng  to 
the  husband.  But  if  the  husband  were  insolvent,  and  the 
action,  though  in  his  name,  was  shown  to  have  been  prose- 
cuted at  the  instance,  and  for  the  benefit  of  the  wife,  to 
supply  the  loss  she  had  sustained,  the  conclusion  might  be 
difierent. 

A  number  of  cases  have  occurred  involving  the  inquiiy, 
what  is  a  reducing  into  possession  of  a  chose  in  action  belong- 
ing to  the  wife  T  Buch  an  inquiry  has  arisen  after  the  death 
of  the  husband,  the  wife  claiming  the  chose  in  action  as  a 
surviving  right  It  has  been  considered  that  the  bringing  an 
action  in  the  name  of  a  husband,  is  an  act  of  reducing  into 
possession.  Even  at  law,  it  would  not  probably  be  considered 
that  this  was  a  conclusive  act,  not  subject  to  explanation  or 
contradiction.  It  has  been  said  that  there  should  be  some 
specific  act,  from  which  may  be  reasonably  inferped  a  disa- 
greement, to  the  interest  of  the  wife  and  an  extinguishment 
of  her  right;  and  what,  in  each  case  shall  amount  to  areduc-^ 
ing  into  possession,  is  often  a  question  of  great  nicety  and  dif- 
ficulty. 58  E.  C.  L.  876.  ScarpeUini  v.  Atcheson,  If,  then,  it  be 
a  matter  of  inference  from  acts  done,  such  inference,  it 
would  appear,  might  be  rebutted,  and  all  the  circumstances 
attending  the  act  might  pt^perly  be  considered. 

But  the  legal  principles  governing  the  cases,  as  to  the  reduc- 
ing into  possession  the  choses  in  action  of  the  wife,  do  not 
control  the  present  case.    The  statute  protects  the  property 
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fix)m  the  debts  of  the  husband,  for  the  benefit  of  .the  wife. 
As  to  such  property,*  therefore,  though  he  may  have  the  legal 
title,  and  a  right  of  action  in  his  own  name  for  an  injury  to 
it,  a  trust  attaches  for  the  benefit  of  the  wife,  which,  we  think, 
the  principles  of  equity  require  us  to  protect  against  the  cred- 
itors of  the  husband,  whenever  it  appears  that  the  wife  has 
not  intentionally  parted  with  her  interest,  and  the  husband 
has  done  no  act  with  an  intention  either  to  appropriate  the 
property  himself  or  convey  it  to  others.  In  such  a  case,  the 
intention  of  the  parties  should  properly  control. 

In  the  present  case,  it  very  clearly  appears,  that  although 
the  recovery  was  in  the  name  of  the  husband,  the  action  was 
prosecuted  at  the  instance,  and  for  the  benefit  of  the  wife. 
The  fair  inference  is,  that  the  name  of  the  husband  was  used 
as  that  of  a  trustee  holding  the  legal  title.  The  action  was, 
in  reality,  the  action  of  the  wife,  and  for  her  benefit  There 
was  certainly  no  intention,  on  the  part  of  the  husband,  to 
appropriate  the  money  that  might  be  recovered.  If  he  was 
privy  to  the  transaction  at  all,  it  was  merely  lending  his  name 
to  aid  in  the  assertion  of  a  claim  for  the  benefit  of  the  wife, 
to  restore  to  her  that  which  she  had  lost  Under  such  cir- 
cumstances, we  feel  no  hesitation  in  coming  to  the  condusioni 
that  no  creditor  of  the  husband  has  any  claim  to  the  fund. 

The  judgment  will  be  affirmed. 


Hall  &  Lindlkt  i;.  Tab  Risim  Sun  Insurance  Compant. 

1.  Where  a  poUcy  of  insurance  against  the  pertU  of  the  riyer,  etc^  is 
issued  on  merchandize,  with  a  proviso  that  the  insurers  shall  not  he 
liahle,  except  in  cases  of  general  average,  for  any  loss  or  damage,  unless 
it  amount  to  tmeiUjf  per  eent  on  the  aggregate  value  of  such  property ; 
and  in  case  a  loss  oocurs,  the  injury  or  damage  to  the  property  itself  not 
amounting  to  twenty  per  cent,  of  the  sum  injured,  then  in  estimating  the 
loss,  the  expenses  incurred  for  rescuing  the  property,  restoring  it  to  its 
former  condition,  loading  and  unloading,  costs  of  protest,  etc.,  may  he 
Added  to  the  damage  or  ii^nry  done  the  property  iteelf ;  and  if  the  aggre- 
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gate  of  all  these  is  equal  to  twenty  per  cent,  of  the  risk,  the  insurer  may 
recover  of  the  underwriters. 

2.  The  insured  has  indemnity  not  alone  from  sea  or  river-damage  to  his 
property,  by  a  peril  of  the  sea  or  river,  but  from  loss  sustained  by  reason 
of  a  peril,  however  that  loss  may  arise,  whether  by  taking  or  destroying 
part  of  the  property  to  save  the  residue,  or  expending  money  therefor. 

3.  A  charge  for  salvage  is  rather  in^  the  nature  of  a  direct  loss  than  of  a 
mere  charge  to  bring  forward  the  property. 

4'  The  word  loss,  or  averctge,  in  the  clause  is  not  confined  to  sea^amages^ 
but  extends  to  charges  fixed  upon  the  property  by  reason  of  the  accident 
itoelf. 

Special  Tbrm. — ^Action  upon  a  policy  of  insurance. 
The  fiEicts  of  the  case  sufficiently  appear  in  the  decision. 
Fox  ^  Frenchj  for  plaintiffiu 
Lincdriy  Smith  ^  Warriocky  for  defendant, 

Spsnobr,  J.  The  petition  states  that  a  policy  of  insurance 
was  executed  by  defendant,  insuring  the  sum  of  |1,740  on 
one  hundred  and  forty-five  tons  of  hay,  shipped  on  a  flat- 
boat  from  Yevay,  Indiana,  to  Kew  Orleans,  valued  at  |12 
per  ton,  against  loss  arising  from  the  perils  of  the  river,  etc.; 
th^t  the  boat  ran  aground  at  or  near  Paducah,  and  resisted 
all  efibrts  to  get  her  off;  that  a  boat  had  to  be  procured  to 
lighten  her  off,  by  taking  out  the  hay;  that  while  so  en-* 
gaged,  the  flatboat  broke  up,  and  was  entirely  destroyed ; 
that  the  hay  was  all  saved  at  considerable  expense,  in  a 
damaged  condition,  except  two  bales,  which  were  entirely 
lost;  that  the  policy  contained  a  clause  prohibiting  the 
insured  from  disposing  of  the  hay  at  the  place  of  disaster, 
but  required  the  insured  to  cause  it  to  be  forthwith  for- 
warded to  the  port  of  destination,  which  was  done  at  an 
increased  freight ;  that  expenses  were  incurred  in  unloading 
and  loading,  etc.;  and  in  ascertaining  the  amount  of  damage 
done,  all  set  forth  in  a  schedule,  for  which  indemnity  is 
asked. 

The  answer  admits  the  policy  and  loss,  in  accordance  with 
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an  agreed  Btatement  of  facts,  and  protest  accompanying,  bat 
does  not  pretend  that  the  boat  was  unsea worthy. 

The  facts  show  a  loss  within  the  perils  insured  against; 
and  as  there  is  no  claim  of  unseaworthiness  set  up  in  the 
answer,  we  can  not  find  it  under  the  mere  inference  which 
may  arise  from  the  fact  set  forth  in  the  protest. 

The  only  question  we  are  called  upon  to  determine  is, 
whether  such  a  loss  has  been  sustained  as  can  be  compen- 
sated under  the  terms  of  the  policy.  It  reads  as  follows: 
"  Touching  the  perils,  etc.,  they  are  of  the  rivers,  jettisons, 
enemies,  and  overpowering  thieves ;  provided  that  the  in- 
surers shall  not  be  liable,  except  in  cases  of  general  average, 
for  any  loss  or  damage  on  hoop  or  sheet  iron,  etc.,  hay, 
hops,  fruit,  etc.,  salt,  hides,  etc.,  unless  it  amount  to  twenty 
per  cent,  on  the  aggregate  value  of  such  articles;  nor  for 
loss  or  damage  on  flax,  etc.,  unless  it  amount  to  ten  per  cent* 
on  the  whole  value  at  risk,  exclusive  of  all  charges  and 
expenses  incurred  for  the  purpose  of  ascertaining  and  prov- 
ing the  loss." 

When  property  is  partially  damaged  by  any  of  the  perila 
insured  against,  the  mode  of  ascertaining  a  loss  is  to  com^ 
pare  the  damaged  sales  with  the  sound  sales,  at  the  port  of 
destination,  and  whatever  the  difference  may  be,  is  the  ratio 
or  proportion  of  loss  taken  upon  the  sound  sales.  In  the 
present  case  it  is  shown,  by  the  agreed  statement  of  facts, 
that  the  market  price  of  sound  hay,  at  New  Orleans,  was 
$21.50  per  ton,  equal  to  |3,117.50,  while  the  gross  damaged 
sales  were  |2,795.96,  showing  a  loss  of  1321.54  on  |8,117.50, 
equal  to  $179.47  on  $1,740,  the  value  of  the  hay,  or  a  trifle 
over  ten  per  cent  Unless,  therefore,  some  other  charge 
can  be  added  to  this,  the  loss  does  not  fall  within  the  policy^ 

The  plaintiffs  claim  to  charge,  as  part  of  the  loss,  an  item 
of  $176,  being  the  sura  paid  the  "Tom  Scott"  for  towing 
flatboat  to  the  rescue  of  the  hay,  and  for  the  use  of  the  flali 
in  making  the  rescue«  This,  added  to  the  former  item, 
makes  the  loss  amount  to  twenty  per  cent  on  the  value  o£ 
the  property,  provided  it  can  be  properly  so  added  under 
this  memorandum  clause  in  the  policy. 
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It  seems  remarkable  that  in  determining  a  qaestion  which 
must  have  been  of  frequent  occurrence  under  the  memo- 
randum article,  in  use  for  more  than  a  century,  no  adjudi- 
cated case  can  be  found  on  the  subject,  to  Aimish  a  proper 
guide  as  to  what  losses  shall  be  taken  into  account  in 
making  up  the  requisite  per  centage  of  damage,  so  as  to 
justify  a  claim  under  the  policy;  and,  so  &r  as  elementary 
treatises,  by  standard  writers,  upon  the  law  of  insurance  are 
concerned,  they  throw  but  little  practical  light  upon  the 
aubject,  and  that  of  rather  an  obscure  and  doubtful  char- 
acter. 

Arnold,  866,  et  seq.j  lays  down  four  rules  as  applicable  to 
such  cases : 

1st*  That  successive  lasseSj  happening  at  different  times, 
may  be  coupled  together,  to  make  up  the  full  amount,  but 
they  must  be  losses  arising  from  the  perils  insured  against 

2nd.  That  general  and  partmUar  average  can  not  be 
added  together  to  make  up  the  rate  per  cent,  required. 

Sd.  '^  That  expenses  incurred  for  saving  or  preserving  the 
cargo  and  freight,  i.^e.,  warehouse  rent  at  an  intermediate 
port,  and  expenses  of  unloading  and  reloading,  can  not  be 
added  to  the  damage  in  order  to  make  it  up  to  the  required 
amount."  For  this  he  cites  Stevens  on  Av.  6th  ed.  280; 
Beneoke  on  Indemnity,  472.  The  reason  given  is,  that 
theee  expenses  are  not  in  the  nature  of  a  loss,  but  are 
charges  incurred  to  preserve  and  bring  forward  the  prop- 
erty. ^^The  clause,"  he  says,  ^'only  contemplates  a  losSy 
and  that  such  a  loss  should  arise  from  an  accident.  If, 
however,  the  loss,  independently  of  these  charges,  exceeds 
the  per  centage,  then  the  charges  must  be  paid  by  th0 
insurer." 

4th.  *^  That  the  expenses  of  ascertaining  the  amount  of 
the  loss  can  not  be  added  to  the  damage  to  make  up  the 
required  per  centage."  For  this  he  cites  2  Phil.  609  (486), 
§1791.  But  that  it  is  to  be  recovered  if  the  rate  per  cent,  ii 
eomplete  without  it.    Ibid. 

Phillips,  in,  his  standard  work  on  insurance,  lays  dowfi 
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the  first,  second  and  fourth  of  Arnold's  rules,  §§1779, 1780, 
1791,  but  wholly  omits  the  third  and  most  material  one  to 
the  present  inquiry.  So  far  as  he  does  allude  te  the  third 
rule,  it  is  to  be  inferred  that  he  holds  the  law  to  be  the  other 
way,  though  he  does  not  say  so  in  terms.  He  asks,  section 
1779,  ^*  What  damage  or  loss  is  to  be  included  in  making  up 
the  amount  of  loss  ?"  and  then  answers :  ^  General  and  partic- 
ular average  can  not  be  included  together,  nor  the  cost  of 
ascertaining  the  loss."  But  as  to  salvage,  increased  freights 
tod  other  incidental  charges,  he  is  silent.  If  nothing  but  a 
direct  loss  of  the  thing  itself  were  allowable,  the  mere  state* 
ment  of  that  proposition  would  have  fully  answered  his 
inquiry,  and  left  nothing  to  be  said.  In  section  1790,  Mr. 
Phillips  asks  the  question  whether  the  premium  is  to  be 
included  in  the  valuation  of  the  property,  in  order  to  fix 
the  rate  per  cent,  and  by  way  of  answer,  says :  ^*  If  the  loss 
is  apart  of  the  thing  insured,  it  makes  no  difference  whether 
the  premium  is  or  is  not  included  in  making  the  adjust* 
ment,  for  it  must  enter  into  the  value  of  the  part  lost  as 
well  as  of  the  whole  property.  But  if  the  loss  is  in  dis- 
bursements, the  omission  of  the  premium  in  estimating  the 
value  of  the  article,  may  have  the  effect  of  rendering  the 
underwriters  liable  for  a  loss  for  which  they  would  not  be 
liable  were  the  premium  included."  For  which  reason,  he 
thinks,  the  most  scientific  mode  of  acyustment  is  to  include 
the  premium  in  estimating  the  value,  and  as  being  that 
ireferred  to  by  the  parties  in  fixing  the  rate  per  cent. 
.  It  will  thus  be  seen  that  he  considers  the  rule  to  be  that 
disbursements  on  account  of  the  property,  to  save  it  from 
peril,  or  further  damage,  are  to  be  treated  as  a  loss,  in  the 
making  up  of  the  requisite  per  centage. 

Martin  shows  the  propriety  of  this  rule  in  a  paragraph 
written  for  another  purpose.  He  says,  the  warranty  in  the 
piemorandum  clause  is  "  free  from  an  average,  i.  e.,  loss,  the 
terms  being  used  synonymously,  and  not  from  sea-damag% 
and  an  average  has  always  been  made  up  with  the  extra 
charges.    They  form  a  part  of  the  indemnity  which  the 
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aaaured  always  receives  from  the  nndervniterBy  and  it  k  in 
xeference  to  an  average  thus  impoBed,  that  he  engages,  to 
exempt  the  underwriters,  if  it  do  not  amount  to  five,  or  other 
rate,  per  cent"  Martin  on  Average,  119 ;  cites  Philtips  on 
Ins.  §1791. 

It  is  indemnity  that  the  insured  requires,  not  for  the  sea  or 
river-damage  alone  done  to  his  property,  by  a  peril  of  the  sea 
or  river,  but  from  loss  upon  his  property,  sustained  by  reason 
of  a  peril,  however  that  loss  may  arise,  whether  by  taking  or 
destroying  part  of  the  property  to  save  the  residue,  or  ex- 
pending money  therefor. 

Suppose,  instead  of  |176  in  money  being  expended  to  save 
the  property,  fifteen  bales  of  the  hay  had  been  sacrificed  in- 
stead, the  loss  would  have  been  practically  the  same,  and  in 
the  latter  case,  no  doubt  would  be  entertained  of  a  recovery. 
The  rule  laid  down  by  Arnold  applies  to  what  he  terms  ex- 
penses, or  charges,  merely  to  bring  forward  the  property,  as 
warehouse  rent,  unloading  and  reloading,  but  not,  as  I  con- 
ceive to  a  charge  for  salvage,  which  is  rather  in  the  nature 
of  a  direct  loss  than  of  a  mere  chaige  to  bring  forward  the 
property. 

That  the  word  loss  or  average,  in  this  memorandum  clause, 
is  not  confined  to  sea-damages,  but  extends  to  charges  fixed 
upon  the  property  by  reason  of  the  accident  itself,  appears 
from  1  Story,  468,  Peters  v.  The  Warren  Ins.  Co.;  S  Sumner, 
889 ;  14  Pet  99 ;  1  Blatchford,  251,  Sherwood  v.  Gen.  Mut  Ins. 
Co.f  where  it  was  held,  in  a  case  of  collision,  that  the  damage 
to  the  ship  itself  might  be  added  to  the  damage  which  she 
was  compelled  to  pay  in  a  foreign  port,  by  way  of  contributing 
to  reimburse  the  injury  done  to  the  other  vessel,  to  make  up 
the  requisite  per  cent  specified  in  the  memorandum  clause. 
Because  the  whole  loss  resulted  from  the  same  accident. 

So,  too,  it  is  held,  in  that  class  of  policies,  where,  to  entitle 
the  insured  to  recover,  the  loss  must  be  total,  that  it  is  not 
necessary  that  the  subject  should  be  destroyed,  or  wholly  lost 
It  is  enough,  if  the  injury  to  the  property,  added  to  the  sal- 
vage, and  expenses  of  saving  and  forwarding  it,  would  be 
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eqaal  to  the  whole  value  of  the  property  upon  ftrrival  at  the 
port  of  destination,  incladiog  nereaeed  freight  7  Eng. 
Law  and  Bq.  481,  Baaetto  v.  Ounuy;  4  lb.  888,  BdiMT  v. 
Bingrase.  Lord  Abinger,  in  8  Bing.  N.  C.  266,  Baux 
v.  Salvador^  says  that  the  words  average  and  loss,  in  the 
memorandum  article,  must  be  construed  in  the  same  sense  as 
elsewhere  in  the  policy,  L  e.,  in  their  ordinary  meaning ;  and 
Phillips,  §1469,  in  describing  a  particular  average  loss, 
says :  "  Expense  incurred  on  the  cargo,  or  any  part  of  it,  in 
direct  consequence  of  a  peril  insured  against,  is  particular 
average  (or  loss)  on  the  same."  1  Hall  N.  Y.  428,  Bridge  v. 
Niagara  Ins,  Co. 

If  these  expenses  may  be  regarded  in  the  making  up  of  a 
total  loss,  I  do  not  see  why  they  should  not  be  regarded  in 
estimating  a  partial  one,  so  as  to  bring  it  up  to  the  requisite 
per  centage.  For,  in  the  latter  case,  the  insurers  might  well 
be  willing  to  pay  these  expenses,  to  save  thenoselves  from  a 
total  loss. 

Much  stress  has  been  laid,  by  the  defendant's  counsel,  upon 
a  provifiion  in  this  policy  which  requires  the  insured,  in  case 
of  disaster,  ^  to  use  all  reasonable  and  proper  means  for  the 
security,  preservation,  relief  and  recovery  of  the  property  in- 
sured ;  to  the  charges  whereof  the  insurers  engage  to  contrib* 
Qte,  in  proportion  as  the  sum  insured  bears  to  the  whole  sum 
at  risk,"  and  which,  it  is  said,  was  intended  to  provide  for 
all  charges  incurred  in  the  preservation  and  security  of  the 
property.  So  that  these  chaiges  were  not  intended  to  be 
included  under  the  term  loss  or  average  on  the  property. 
But  we  reply  that  the  same,  or  a  similar  clause,  is  contained 
in  all  other  policies  that  have  not  been  held  to  exclude  such 
charges  from  the  estimate  of  either  a  total  or  a  partial  losSi 
or  to  limit  the  meaning  of  the  word  hsSy  restricting  it,  as 
would  seem  to  be  claimed,  to  sea-damage  only ;  and,  further- 
more, if  the  intention  of  the  parties  is  to  be  in  any  wise 
gathered  from  the  terms  of  the  instrument  itself,  then  it 
would  seem  as  if  the  word  loss  was  used  in  this  policy  in  iti 
enlaiged  sense,  as  covering  all  losses  arising  directly  from  the 
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accidents  insored  against,  and  not  merely  injuries  to  the 
property  itself.  For  in  this  veiy  memorandum,  in  speaking 
of  the  losses,  which,  it  is  said,  must  amount  to  the  requirite 
per  cent,  it  esq^ressly  excludes  ^  all  charges  and  expenses  in* 
curred  for  the  purpose  of  Ascertaining  and  proving  the  loss.'* 
If  other  charges  and  expenses  had  been  intended  to  be  ex- 
cluded from  the  estimate  of  the  loss,  they  too  would  have 
been  mentioned  as  more  directly  connected  with  it ;  and  the 
&ct  of  including  some  charges  in  this  exception,  and  ex* 
eluding  others,  shows  that  the  word  loss  was  not  used  in  a 
limited  sense,  and  would  otherwise  have  been  held  to  include 
the  charges  excepted.  In  1  B.  Munroe,  8S6,  SchuUZy  et  al.  r. 
The  Ohio  Ins*  Co.j  which  was  in  some  respects  similar  to  this, 
the  question  whether  the  expense  of  unloading  the  cargo 
fifom  the  steamboat  should  be  added  to  the  river-damage,  in 
calculating  the  loss,  with  reference  to  this  exception  in  the 
memorandum,  was  not  considered,  and  therefore  not  decided^ 
although  it  was  alluded  to.  For,  in  that  case,  these  two 
items,  even  with  a  reasonable  extra  freight  added,  did  not 
amount  to  ten  per  cent,  the  sum  required  by  the  policy  in 
that  case;  although,  if  the  court  had  been  by  any  means  satis- 
fied  that  such  items  should  not  be  coupled  together,  it  might 
have  been  saved  a  great  deal  of  trouble  in  so  deciding,  with* 
out  entering,  as  it  did,  into  an  elaborate  inquiry  into  the 
question,  whether  extra  freight  could  be  allowed  at  all,  and, 
if  so,  to  what  extent,  and  under  what  circumstances. 

Since  preparing  the  foregoing,  I  have  fallen  upon  a  case  in 
4  Ohio,  805,  Perry  v.  The  Ohio  Ins.  Co.,  which  seems  to  me 
fiilly  to  decide  the  principles  we  have  had  under  considera- 
tion. That  was  the  'case  of  an  insurance  on  a  steamboat, 
against  the  perils  of  the  river,  for  tiie  period  of  four  months, 
containing  the  usual  clauses,  ^that  in  case  of  any  loss  or  mis* 
fortune,  it  shall  be  lawful  for  the  assured  to  sue,  labor,  and 
travel,  for  the  defense,  safeguard,  and  recovery  of  the  vessel, 
or  any  part  thereof;  to  the  charges  whereof  the  said  insurance 
company  will  contribute  according  to  the  rate  and  quantity 
of  the  sum  herein  insured."   ^  But  no  partial  loss,  or  particular 
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average,  shall,  in  any  case,  be  paid,  unless  amounting  to  five 
per  cent"  It  appears  that  on  her  way  from  Red  River  to 
New  Orleans,  the  boat  broke  her  shaft,  in  consequence  of  a 
peril  insured  against,  and,  being  unable  to  proceed,  was  towed 
into  the  port  of  New  Orleans  by  another  boat,  and  repaired. 
The  cost  of  refitting  the  shaft  was  less  than  five  per  cent, 
i.  e.,  the  direct  injury.  The  cost  of  towing  the  boat  into  port, 
added  to  the  injury,  made  up  the  requisite  sum.  It  was  held 
that  these  two  items  might  be  taken  together  in  estimating 
the  total  loss,  and  so  the  plaintiff  was  allowed  to  recover. 
The  circumstance  of  there  being  a  clause  in  the  policy  allow* 
ing  for  these  towage  expenses  as  a  distinct  matter,  did  not 
alter  the  case. 

Now,  I  do  not  see  how  it  is  possible  to  distinguish  that  case 
fiom  the  one  before  us.  There,  the  cost  of  getting  the  boat 
into  port  for  safety,  and  for  repairs,  was  treated  as  part  of  the 
five  per  cent  loss  provided  for;  why  should  not  the  extraordi* 
naty  cost  of  getting  the  cai^o  into  a  place  of  safety,  when  it 
would  otherwise  be  lost,  be  entitled  to  the  same  favor  ? 

In  view  of  this  case,  therefore,  I  have  no  further  heatan<7 
in  concluding  that  this  charge  for  salvage  must  be  allowed, 
and  added  to  the  damage  to  the  hay,  in  estimating  the  plain- 
tiff's loss,  under  this  memorandum  clause ;  and  inasmuch  as 
taken  together,  the  whole  loss  amounts  to  twenty  per  cent, 
the  plaintifls  are  entitled  to  recover  for  it 

Judgment  for  plaintifis. 


Robert  W.  Badoelt  v.  The  Commissioners  of  Hamiltok 

coukty,  bt  al. 

Where  real  estate  of  a  non-resident  has  heen  taken  hy  the  county  com* 

mUsioners  for  public  use  as  a  county  road,  and  it  appears  that  the  owner 

has  not  been  notified,  either  according  to  law,  or  in  fact,  of  the  pro- 

•  oeedings  for  its  condemnation,  the  action  of  the  county  oommissionersi 
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as  to  him,  it  void,  and  he  may  maintain  hia  action  against  them  for  the 
recoyery  of  the  compensation  to  which  he  may  be  entitled. 

General  Tebm. — This  case  was  reserved,  at  special  term, 
for  hearing  before  all  the  judges  sitting  in  general  term,  upon 
the  questions  aricdng  on  a  demurrer,  filed  by  the  county  com- 
missioners,  to  the  sufficiency  of  the  plaintiff's  petition  to  sus- 
tain his  action  as  against  the  county. 

The  petition  sets  forth  that  the  plaintiff  was  the  owner,  in 
fee,  of  a  certain  tract  of  land,  situate  in  Hamilton  county,  as 
in  petition  described;  that,  during  the  year  1855,  the  plaintiff 
resided  in,  and  was  a  citizen  of,  the  State  of  Tennessee ;  that, 
on  the  15th  of  September,  in  said  year,  during  the  absence 
of  the  petitioner  as  aforesaid,  the  commissioners  of  the  county 
established  and  opened  a  county  road  through  the  land,, 
without  giving  any  notice  to  plaintiff,  as  required  by  law, 
and  without  any  knowledge,  in  fact,  on  the  part  of  the  plain- 
tiff, of  their  intention  to  establish  and  open  the  same ;  that 
plaintiff*  had  no  notice  of  such  proceedings  until  about  the 
latter  part  of  December,  or  first  of  January  following,  and 
had,  therefore,  no  opportunity  of  claiming  damages  for  any 
injury  which  might  be  done  to  said  property,  by  the  estab- 
lishing and  opening  of  said  road.  It  then  averred  special 
damage,  arising  to  plaintiff  fix>m  the  destruction  of  crops, 
fences,  and  other  parts  of  the  premises,  by  the  establishing 
and  opening  of  said  road,  and  for  the  appropriation  of  the 
plaintiff's  land  thereby,  amounting  in  all,  to  |3,225. 

Gorwin  ^  ProbascOy  for  plaintiff 

lUdeUy  Bairden  ^  Ourwen,  for  county  commissioners. 

Moore  ^  Snyder^  for  other  defendants. 

Spencer,  J.,  delivered  the  opinion  of  the  court 
Section  19  of  article  1  of  the  constitution  of  Ohio  pro- 
vides  that  private   property  may  be   made  subservient  to 
public  use,  for  the  making  and  repairing  of  roads,  etc.,  pro- 
vided a  compensation  therefor,  in  money,  be  made  to  the 
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owner,  without  dedaction  for  benefits  to  other  property. 
When  taken,  therefore,  by  the  pnbKc,  or  by  any  corporation 
of  a  public  character,  it  must  be  paid  for  by  diie  public,  or 
corporation  standing  in  its  place,  unless  some  other  provision 
is  made  by  law  for  such  compensation.  The  taking  of  pri- 
vate property,  for  the  purpose  of  making  roads,  is,  by  this 
article,  expressly  declared  to  be  an  appropriation  of  it  for 
public  use,  which  must  be  paid  for  to  the  owner;  and  it 
necessarily  presumes  that,  whenever  the  law  authorizes  such 
appropriation,  it  must  provide  the  means  by  which  corapen- 
sation  is  to  be  made.  If  no  such  means  be  provided,  or  if 
those  which  are  provided  be  disregarded,  the  party  injured 
has  his  redress  by  action  against  the  body  corporate,  whether 
municipal  or  private,  making  such  appropriation.  16  Ohio, 
181, 188,  The  City  of  Cincinnati  v.  Coombs. 

By  an  act  entitied  ^^an  act  for  opening  and  regulating  roads 
and  highways,"  8  Curwen,  2105,  power  is  given  to  the  com- 
missioners of  counties  to  lay  out,  establish,  open,  and  keep  in 
repair,  county  roads;  and,  for  that  purpose,  to  take  such  prop- 
erty of  the  citizen  as  may  be  necessary ;  and,  in  order  to  pro- 
vide compensation  to  the  citizen  injured,  it  declares,  in  section 
6,  that  notice  shall  be  given  to  the  owner,  or  owners,  through 
whose  land  any  road  is  proposed  to  be  laid  out,  whether 
resident  or  non-resident,  of  the  application  to  lay  out  such 
road,  and  of  the  time  and  place  where  the  viewers  shall  meet 
to  assess  damages  to  such  owners  as  may  make  claim  there- 
for; and,  by  section  8,  it  declares  that  the  damages,  which 
may  be  assessed,  shall  be  paid  out  of  the  county  treasury, 
unless  the  commissioners  consider  the  road  of  not  sufficient 
importance  to  the  public  so  to  order;  in  which  case,  they 
may  refuse  to  establish  the  same  as  a  highway,  unless  the 
damages  are  paid  by  the  petitioners  desiring  the  same.  But, 
by  section  6  of  the  act,  it  is  provided  that  no  damages  shall 
be  assessed  in  favor  of  any  owner,  or  owners,  unless  he,  or 
they,  having  notice  as  aforesaid,  shall  appear  before  the  board 
of  viewers,  and  lay  claim  thereto ;  and,  by  section  7,  it  is 
provided  that,  whenever  such  road  is  established,  the  com- 
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BBittioDerB  flhall  lasae  their  order  to  the  proper  saperviior,  or 
raperviflOTB,  directing  the  eame  to  be  opened. 

When  established  and  opened,  the  road,  for  the  purposes 
of  the  easement,  becomes  the  property  ci  the  ooanty.  Kow, 
it  is  manifest,  that  if  the  commissioners  fail,  in  any  case,  to 
see  that  steps  are  taken  to  provide  for  the  assessment  of 
damages  to  parties  injured,  who  may  desire  to  lay  claim 
thereto,  and,  in  consequence,  fail  to  make  provision  for  pay- 
ment of  such  damages,  by  charging  the  same  to  the  petition- 
ers for  the  road,  they  must  be  presumed  to  have  consented 
that  the  same  shall  become  a  charge  upon  the  county  treaa- 
ury,  according  to  section  8  of  the  act  above  cited ;  or,  if  not, 
then  the  county,  receiving  the  benefit  of  such  road,  should 
pay  for  the  cost  of  obtaining  it 

In  the  present  case,  the  petition  shows  that  a  county  road 
haa  been  laid  out,  established,  and  opened,  by  the  county 
commissioners,  through  the  lands  of  the  plaintiff,  whereby 
he  has  sustained  great  damage;  that,  at  the  time  of  estab- 
lishing and  opening  the  same,  the  plaintiff  had  no  notice  of 
their  intention  so  to  do,  and  therefore  had  no  opportunity  of 
making  any  claim  for  such  damages,  prior  to  such  opening ; 
and  that  he  has  not,  in  fact,  received  any  compensation  there- 
for. This,  undoubtedly,  makes  out  a  prima  facie  case  for  a 
recovery  against  those  receiving  the  benefit  of  the  appropria- 
tion ;  L  e.,  the  county  at  laige — the  act  being  done  by  those 
having  proper  authority  to  act  in  the  premises  for  the  county. 

How  far,  or  to  what  extent,  the  decisions  of  the  county 
commissioners,  in  the  matter  of  establishing  or  vacating  a 
county  road,  may  be  regarded  as  of  a  judicial  character,  to 
be  reviewed  (formerly  on  certiorarij  now)  by  petition  in 
error,  does  not,  and  can  not,  afiect  the  present  controversy. 
So  far  as  the  plaintiff  is  concerned,  he  was,  in  no  sense,  a 
party  to  the  proceedings,  or  to  the  judgment.  He  has  not 
had  his  day  in  court;  and,  as  to  him,  the  judgment  or  de- 
cision of  the  commissioners  is  absolutely  void;  it  is  not 
merely  erroneous;  and  he  is  not,  therefore,  compelled  to 
resort  to  his  action  to  reverse  the  proceedings. 
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The  whole  case  may  be  Bummed  up  thns :  The  property 
of  the  plaintift*  has  been  taken  and  appropriated  to  the  use 
of  the  county,  by  its  properly  authorized  agents,  and  for  a 
lawful  purpose.  It  has  been  thus  taken  without  the  plain- 
tiff's consent,  and  without  being  paid  for.  The  law  says  it 
shall  be  paid  for,  and  has  provided  a  remedy;  but  the 
special  remedy  thus  provided  has  failed  the  plaintiff,  with- 
out fault  on  his  part  He  is,  therefore,  remitted,  of  neces- 
sity, to  his  action  against  the  county,  as  at  common  law, 
for  the  damages  he  has  sustained;  City  of  Cincinnati^  v. 
Coombsj  already  cited. 

The  demurrer  will  be  overruled,  and  the  case  remanded 
to  special  term,  for  further  proceedings. 


Charles  L.  Tihberlakb  v.  The  Cincinnati  Gazette  Co. 

L  On  principles  of  public  conyenienco,  the  ordinary  rule  la,  that  no  action 
can  be  maintained  in  respect  of  fair  and  impartial  reports  of  a  judicial 
proceeding;  if  the  report  be  not  correct,  for  example,  if  it  contain  mat- 
ter that  was  not  stated,  or  if  what  was  stated  was  so  colored  as  not  to  be 
accurate,  there  is  no  Justification  for  its  publication. 

2,  The  publication  of  ex  parU  proceedings  in  criminal  oases  is  not  within 
the  rule:  the  objection  being  that  as  the  prosecution  is  still  pending  and 
undetermined,  such  publications  tend  to  prevent  and  impede  the  due 
administration  of  Justice  toward  persons  accused  of  crimes. 

8.  The  publication  of  matter,  charged  in  an  affldayit,  made  preliminary  to  a 
warrant  of  arrest,  is  not  a  publication  of  a  judicial  proceeding,  and  is  not 
of  itself  jusfltiable. 

Special  Term. — On  motion  to  set  aside  a  verdict  rendered 
in  favor  of  plaintiff  at  the  January  term,  a.  b.  1857.  The 
plaintifl*  instituted  his  action  to  recover  damages  for  an 
alleged  libel  published  of  and  concerning  him  in  the  Cincin- 
nati Gazette^  on  August  8,  a.  n.  1856. 

The  facts  are  safficieatlj  stated  in  the  decLdoo. 
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Fox  ^  Frenchj  for  plaintij£ 
John  L.  MineTj  for  defendant. 

Gholsov,  J.  The  action  was  for  a  libel  alleged  to  consist 
in  the  following  publication : 

**  8 wiNDLoro. — ^Among  the  arrests  at  the  Ninth  street  station- 
house,  yesterday,  appeared  the  name  of  C.  L.  Timberlake, 
who  is  charged  with  petty  larceny,  he  having,  according  to 
tbe  statement  made,  bought  a  land-warrant  of  a  lady,  for  |9&, 
and  when  the  lady  had  signed  the  documents,  making  the 
warrant  over  to  him,  he  gave  her  (76,  and  would  give  her 
no  more." 

The  answer  of  the  defendant  admitted  the  publicatiott, 
and  claimed,  as  a  defense,  that  the  plaintifThad  in  fact  been 
turrested  upon  an  affidavit  and  warrant,  and  that  the  publi- 
cation was  substantially  a  statement  of  the  contents  of  the 
affidavit  and  of  the  charge  made  against  the  plaintiff.  That 
the  publication  was  made  in  good  faith,  and  for  tlie  purpose 
of  giving  information  to  the  public  of  events  of  interest. 

It  was  not  stated,  or  claimed,  that  a  charge  against  the 
plaintiif,  either  of  swindling  or  petty  larceny,  was  true,  w 
that  at  the  time  of  the  publication  tibere  had  been  a  hearing 
of  the  matter  even  before  an  examining  court  In  fact,  on 
-such  a  hearing  the  charge  was  dismissed  as  unfounded.  The 
defense,  substantially  claimed,  was  the  right  to  publish,  as 
soon  as  made  or  filed,  the  affidavit  upon  which  a  warrant 
has  been  isaoed  and  an  arrest  made,  in  a  criminal  cause ;  in 
otiier  words^  to  publish  the  facts  alleged  as  the  foundation  of 
a  criminal  charge,  so  soon  as  acted  upon  by  the  magistrate 
who  issues  and  the  officer  who  executes  the  warrant  of  arrest ; 
the  proceedings  being  necessarily  ex  parley  and  no  oppor- 
tunity being  allowed  to  deny  or  explain  the  facts  charged. 

The  court,  upon  the  trial  of  the  case,  charged  the  juiy 
that  the  matters  so  alleged  as  a  defense  did  not  justify  the 
publication,  however  proper  to  be  considered  as  showing  no 
actual  malice,  and  for  protecting  the  defendant  from  viaskdictive 
or  punitive  damages.     A  new  trial  is  now  asked  by  the 

21 
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defendant  on  the  ground  of  error  in  this  charge  of  the 
court 

Ko  man  can  be  held  reeponsible  in  a  civil  proceeding  for 
publishing  the  truth ;  but  he  is  responsible  for  publishing  a 
falsehood,  unless  he  shows  a  justification  in  the  occasion  or 
circumstances.  ^^  Every  citizen  may  freely  speak,  write  and 
publish  his  sentiments  on  all  subjects,  being  responsible  for 
the  abuses  of  the  right"  But  to  publish  that  which  is  false 
and  injurious  to  another,  must  be  deemed  an  abuse.  So,  if 
the  firet  publication  of  false  and  injurious  matter  be  an  abuse 
of  the  right  of  speech,  or  of  the  liberty  of  the  press,  and  a 
wrongful  act,  it  can  confer  no  right  on  another  to  repeat  or 
republish.  This  is  also  an  abuse,  for  which  the  party 
repeating  or  republishing  becomes  responsible.  And  it  is 
now  well-settled,  that  this  responsibility  can  not  be  escaped 
by  giving  the  name  of  the  author  or  first  publisher.  28  Eng. 
L.  k  E.  567,  Tidman  v.  Ainslie;  18  Id.  113.  And  no  such 
doctrine  has  at  any  time  obtained  countenance  in  reference 
to  a  libel,  or  written  slander.  To  repeat  what  a  man  hears 
in  conversation,  is  quite  a  different  matter  from  writing  it  out 
and  publishing  it  in  a  newspaper!  ^^  Where  such  libel  consists 
in  publishing  the  fact  of  an  accusation  having  been  made 
against  another,  the  defendant  must  show  the  accusation  to 
be  true."  3  Bingham,  K  C.  950,  32  E.  C.  L.  404,  Delegal  v. 
Mighley;^  B.  &  C.  24, 10  E.  C.  L,  12,  McGregor  v.  Thwaites; 
5  Bing.  392,  DeCrespigny  v.  WeUesley. 

It  may  be  said,  however,  and  it  is  really  the  question  that 
has  been  made  in  this  case,  that  the  publication  of  the  fact 
that  an  accusation  of  a  crime  was  made  against  the  plaintiff 
was  justified  by  the  occasion,  being  a  publication  of  legal 
proceedings.  ^^  On  principles  of  public  convenience  the  ordi- 
nary rule  is,  that  no  action  can  be  maintained  in  respect  of 
fair  and  impartial  reports  of  a  judicial  proceeding."  1  Star- 
kie  on  Slander,  263.  ^^A  person  may  publish  a  correct 
account  of  proceedings  in  a  court  of  justice.  If  it  be  not 
correct,  for  example,  if  it  contains  things  which  were  not 
stated,  or  if  what  was  stated  is  so  colored  as  not  to  be  accurate, 
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tiben  there  is  no  justification  for  its  publication/'  2  C.  & 
K  580, 61  E.  C.  L.  584,  Smith  v.  Scott. 

To  the  rule  allowing  a  correct  report  or  account  of  a 
judicial  proceeding,  it  has  been  said,  there  are  several  natural 
and  necessary  limitations,  and  among  them  is  enumerated 
the  publication  of  ex  parte  proceedings  in  criminal  cases.  1 
Btarkie  on  Slander,  26£l,  265,  citing  2  Campb.  568,  King  y. 
Fisher;  1  B.  &  A.  879,  King  v.  Fleet;  8  B,  A  C.  556, 10  K 
C.  L.  179,  Duncan  v.  Thtoaites. 

That  this  exception  is  established  by  the  decision  of  the 
English  courts,  appears  to  be  clear.  The  only  room  for  doubt 
is  as  to  the  cases  falling  within  the  exception,  what  are  to  be 
considered  ex  parte  proceedings ;  whether  proceedings  openly 
had  in  a  court  of  general  jurisdiction  and  resulting  in  no 
further  steps  being  taken,  are  within  the  exception?  Buch 
appears  to  have  been  1  Esp.  456, 1  B.  &  P.  525,  Curry  v. 
Walter^  on  which  comments  are  made  by  Abbott,  C.  J.,  in 
«  8  B.  &  G.  556,  Duncan  v.  ThwaUes.  The  defense  in  the 
latter  case  was,  that  the  supposed  libel  was  nothing  more 
than  a  fair,  true,  and  correct  report  in  a  newspaper  of  pro- 
ceedings which  took  place  publicly  and  openly  before  a 
justice  of  the  peace  at  the  public  police  office.  The  right  to 
publish,  in  such  cases,  was  only  claimed,  ^^  provided  the  pro- 
ceedings were  conducted  openly,  and  the  accounts  are  just  and 
true."  10  E.  C.  L.  179.  And  this  defense  and  such  a  right 
were  not  allowed  by  the  decision  of  the  court,  the  objection 
being  that  as  the  prosecution  is  still  pending  and  undeterm- 
ined, such  publications  tend  to  prevent  or  impede  the  due 
administration  of  justice  toward  persons  accused  of  crimes. 

It  may  be  proper  here  to  remark  that  this  deciaon  and 
the  principle  upon  which  it  was  placed,  are  fully  sustained 
in  4  Sandford,  21,  Stanley  v.  Webby  and  that  decision  is 
approved  in  the  subsequent  case  in  5  Sandford,  256,  264, 
Matthews  v.  Beach.  The  court  say  of  a  defense  that  the 
statement  was  a  faithful  report  of  ex  parte  proceedings  before 
a  magistrate,  that  it  was  adjudged  insufficient  in  Stanley  v. 
Webby  and  proceed :  ^  The  decision  in  that  case  has  been  too 
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frequently  repreeentefl  us  thait  of  a  ringle  judge,  but  it  was  in 
truth,  the  judgment  of  the  ooort  at  a  general  term,  which 
consequently  we  are  bound  to  follow.  la  saying  this,  we 
aro  not  to  be  understood  as  intimating  that  we  entertain  any 
doubt  of  the  propriety  of  a  decision,  which  is  sustained,  as 
it  seems  to  us,  not  osij  by  an  irresifitible  force  of  siathority, 
but  by  cogent  reaaons  of  public  policy/' 

In  8  Bing.  N.  C.  950;  82  E.  C.  L.  408,  DeUgal  v.  SiffhUyj 
the  general  question,  ^  whether  the  publishing  of  a  fiur  and 
correct  account  of  proceedings,  ex  parky  upon  a  dbarge  before 
a  magistrate,  is  or  is  not  a  privileged  communication,"  is 
.referred  to,  but  no  opinion  upon  it  is  expressed.  From  this 
it  has  been  argued  that  it  is  considered  an  open  or  doubtftal 
question  in  the  English  courts.  But  whateyer  doubt  may 
exist  upon  the  question  thus  stated,  it  is  quite  obvious,  and 
the  case  of  Ddegal  v.  HighUy  is  an  authority  which  shows 
that  a  difierent  question  is  presented  in  the  present  case.  It 
is  one  thing  to  publish  an  account  of  proceedings  which  took 
place  openly  and  publicly  before  a  noagistrate  upon  an  inquiry 
into  a  criminal  charge,  and  quite  another  to  publish  in 
advance  of  any  such  inquiry,  the  charge  that  has  been  made. 
A  magistrate,  sitting  publicly,  and  examining  witnesses  in 
the  presence  of  an  accused  party,  to  determine  whetb^  there 
be  sufficient  grounds  to  put  him  upon  trial  for  an  alleged 
offense,  may  be  considered  as  constituting  a  court,  wilii 
whose  proceedings  it  may  be  proper  that  the  public  should 
be  acquainted.  When  such  proceedings  are  published,  the 
accused  party  has  an  oj^rtunity  to  present,  with  the  publi- 
cation, his  denial  or  explanation.  But  there  is  neither  a  like 
policy  nor  the  same  opportunity  in  the  case  of  a  publication 
of  the  matters  charged  in  an  affidavit,  upon  which  a  wanant 
of  arrest  has  been  issued.  This  may  be,  in  one  sense,  a 
judicial  proceeding;  but  it  is  not  a  proceeding  in  a  court  of 
justice;  it  is  not  a  judicial  proceeding  in  the  sense  in  which 
that  term  is  used  in  the  rule  as  to  privileged  publications.  The 
idea  that  so  soon  as  an  affidavit  charging  a  crime  is  made, 
presented  to,  and  acted  upon  by  a  justice  of  the  peace, 
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it  becomes  a  judicial  proceeding,  a  report  or  copy  of  which 
any  one  may  obtain  and  pablish  with  impunity  as  an  item  of 
public  news,  is  sustained  by  no  authority  that  has  been  cited 
by  counsel,  or  which  I  have  been  able  to  find;  but,  on  the 
contrary,  all  the  cases  on  the  subject  clearly  establish,  in  my 
judgment,  that  it  is  not  justifiable,  and  some  of  the  authorities 
go,  as  has  been  shown,  much  further. 

The  very  question,  it  appears  to  me,  was  presented  in  the 
ease  of  Ddegal  v.  Sighley.  One  of  the  pleas  in  that  ease, 
after  setting  out  a  part  of  the  alleged  libel,  Which  stated 
t^at  the  plaintiff  was  charged  before  the  Lord  Mayor  with 
a  crime,  justified  that  part  of  the  libel  by  averring  that  in 
&ot  the  plaintiff  was  charged  as  alleged.  The  court,  among 
other  things  as  to  this  plea,  said,  that  it  appeared  from  the 
record,  ^'  that  the  libel  justified,  is,  in  fact,  a  part  of  a  legal 
proceeding  only,  viz :  the  charge,  which  the  defendant  is 
not  justified  in  publishing  alone."  And  the  cases  cited  are 
6  Esp.  123,  Bex  v.  Lee;  2  Campb.  568,  Hex  v.  Fishery  the 
very  cases  which  establish  the  exception  that  ex  parte  pro- 
ceedings before  a  magistrate,  in  criminal  cases,  do  not  come 
within  the  rule  allowing  reports  of  judicial  proceedings. 

If  there  be  such  an  exception,  if  there  be  any  proceed- 
ings that  can  be  considered  ex  parley  the  publication  in  the 
present  case  can  not  be  justified.  The  publication  stated 
that  the  plaintiff  had  been  charged  with  petty  larceny,  and 
in  the  language  of  Tindal,  C.  J. :  **  There  can  be  no  doubt 
but  that  the  publication  of  the  fact  that  such  an  accusation 
was  made  against  the  plaintiff,  is  calculated  to  injure  him 
in  his  good  name  and  reputation,  and  that  the  defendant  is 
therefore  called  upon  to  justify  such  publication ;  and  the 
only  justifications,  which  the  law  admits  to  the  publication  of 
an  accusation  of  this  nature,  are  two :  first,  that  the  accusa- 
tion against  the  plaintiff  was  founded  on  facts  which  make 
the  charge  itself  a  true  charge ;  and  secondly,  that  the  publi- 
cation was  justified  by  the  occasion,  viz :  that  it  is  a  true,  full 
and  faithful  account  of  proceedings  in  a  court  of  justice.'* 
I  am  satisfied  that  upon  no  fair  or  just  understanding  of  this 
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rale  would  it  permit  the  publicatiou  of  statements  contained 
in  an  affidavit  presented  to  a  magistrate,  and  acted  on  by 
him  in  the  absence  of  the  party;  charged.  This  affidavit 
may  be  in  view  of  a  legal  proceeding,  may  be  a  step  toward 
it,  but  it  is  not  properly  a  judicial  proceeding,  much  leas  a 
proceeding  in  a  court  of  justice,  61  E.  C.  L.  584.  How 
far  an  open,  public  examination,  had  before  the  magistrate 
on  the  return  of  the  warrant,  may  be  a  proceeding  in  a 
court  of  justice,  a  correct  report  of  which  may  be  published, 
is  a  question  which  does  not  arise  in  this  case. 

I  have  examined  this  case  generally  as  to  the  right  to 
publish  the  affidavit  on  whicl^  an  arrest  is  made,  before  any 
examination  of  the  party,  and  on  the  supposition  that  the 
publication  in  this  case  did  that  and  nothing  more.  The 
defense  was  placed  on  that  ground,  that  there  was  such 
right.  The  defense  certainly  required  that  there  should  be 
such  a  right.  There  was  not  a  mere  statement  of  what  the 
charge  was,  but  the  facts  charged  were  stated. 

Now  in  the  motion  for  a  new  trial,  even  if  such  a  right 
were  shown,  and  there  had  been  error  in  the  view  then 
taken  on  a  hasty  examination  of  the  cases  in  a  nisi  prius 
trial,  I  feel  entirely  clear  that  there  was  no  prejudice  to  the 
party,  for  the  publication,  as  made  in  view  of  the  defendant's 
own  testimony,  was  clearly  not  justified,  and  he  had  the 
full  benefit  of  that  testimony  on  the  only  point  to  which  it 
was  proper,  the  measure  of  damages. 

The  publication,  as  compared  with  the  affidavit,  was  not 
atrue,  full,  and  fair  account,  and  was  not  strictly  confined 
to  the  actual  proceedings.  Comments  were,  added,  the 
plaintifiT  was  charged  by  the  heading  with  "  swindling." 
82  E.  C.  L.  408 ;  and  19  E.  C.  L.  60,  Saunders  y.MUs;  5  £. 
C.  L.  427-429,  Lewis  v.  Clement. 

Motion  overruled,  and  judgment  entered  on  verdict. 
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Iksurancb  and  Tbust  Co. 

1.  The  mere  employment  of  another  to  do  an  act,  in  itself  innocent  and 
lawful,  but  from  the  doing  of  which,  by  want  of  proper  care,  injury  may 
result  to  a  third  person,  does  not  make  the  employer  responsible  for  such 
injury.  A  principal  is  only  bound  by  the  authorized  acts  of  his  agents; 
the  power  of  the  agent  to  charge  his  principal,  by  doin|^  a  wrongful  act, 
must  be  traced  directly  to  his  authority. 

2.  Where  a  party  is  in  possession  of  fixed  property,  he  is  not  responsible 
for  injuries  done  to  third  parties  by  contractors  or  their  servants,  unless 
the  act  complained  of  be,  in  itself,  unlawful,  or  is  such  as,  in  itself,  to 
amount  to  a  nuisance,  and  therefore  unlawful.  But  if  the  thing  to  be 
done  is  lawful  and  proper,  and  the  wrongful  act  which  causes  injury,  is 
negligence  on  the  part  of  those  actually  employed,  then  their  principal 
is  responsible  to  third  persons,  and  those  acting  as  servants  or  agents  are 
not  responsible.  A  defendant  not  having  personally  interfered,  or  given 
any  directions  as  to  the  performance  of  the  work,  but  merely  having 
contracted  with  a  third  person  to  do  it,  can  not  be  held  responsible 
for  an  unauthorized  and  unlawful  act  of  such  third  person  in  the  course 
of  it.  I 

3.  The  mere  possibility,  not  contemplated,  that  a  thing  which  ought  to  be 
done,  but  has  been  omitted,  would  prevent  the  consequences  of  an 
undoubted  act  of  negligence,  is  not  sufficient  to  charge  the  party,  who  has 
omitted  to  do  such  thing,  with  those  consequences. 

4.  The  city  council  has  authority  to  punish  nuisances  by  fine,  and  may 
define,  in  an  ordinance,  what  is  to  be  deemed  a  nuisance  in  the  obstruc- 
tion of  a  public  street ;  but  the  city  council  can  not,  by  any  such  ordin- 
ance, create  a  civil  liability  in  a  case  where  none  exists  by  law. 

5.  The  court  is  not  required  to  send  for  absent  parties,  or.  their  attorneys, 
whenever  it  may  become  necessary  to  instruct  or  reinstruct  the  Jury  upon 
questions  of  law. 

Gbnbral  Term. — On  reservation,  from  special  term,  by 
Storer,  J.,  for  decision  in  general  term,  on  plaintiff's  motion 
for  a  new  trial. 

The  facts  sufficiently  appear  in  the  decision. 


A.  H.  McGuffey  and  Mills  ^  HooMy^  for  plaintiff. 
Worttungton  ^  Matthews^  for  defendant 
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Gholson,  J.,  delivered  the  opinion  of  the  court 
The  action  in  this  case  was  brought  under  the  statute 
whieh  give»  a  remedy  to  the  repTesentatives  of  a  person 
whose  death  has  been  caused  by  a  wrongful  act,  or  by  negli- 
gence. The  intestate  of  the  plaintiff  was  killed  by  the  fall, 
into  the  street  along  which  he  was  walking,  of  a  part  of  a 
heavy  stone  comice^then  being  erected  on  the  banking-house 
of  the  defendant  The  stone-work  of  the  building,  including 
the  cornice,  was  being  erected  under  a  written  contract  be- 
tween the  defendant  and  Isaac  Graveson,  which  had  annexed, 
as  parts  of  it,  certain  plans,  specifications,  and  drawings.  The 
contract  provided  for  the  erection  of  the  cornice,  and,  spedf- 
ically,  as  to  the  kind  and  size  of  stone  to  be  used.  It  was 
claimed  that  there  was  a  discrepancy  between  the  specifica- 
tions and  drawings,  as  to  one  (^  the  stones  to  be  used  in  the 
erection  of  the  ccHiiice ;  that,  from  this  discrepancy,  it  becaaie 
a  matter  of  doubt  whether  the  stone  in  question,  which  had 
an  outward  projection,  was  also  to  bear  inwardly  a  certain 
distance.  It  was  generally  provided  in  the  contract  that  the 
wbole  work  to  be  done,  and  each  and  eveiy  part  of  it  was 
*to  be  executed  in  strict  accordance  with  the  accompanying 
plans,  specifications,  elevations,  sectional  and  working  draw- 
ings, and  according  to  the  directions  and  perfect  satisfaction 
<^  the  superintendent"  The  superintendent  was  not  named 
in  the  contract  The  person  who  acted  was  employed  by  the 
defendant 

It  appeared  on  the  trial,  that  a  portion  of  the  cornice  work 
projected  outwardly  from  the  face  of  the  wall,  and  a  short 
distance  over  the  line  of  the  street  The  precaution  required 
hy  the  contract  to  prevent  a  fall  of  projecting  stone-work> 
as  shown  by  the  specifications,  and  which,  it  appears,  woulif 
have  been  amply  sufficient,  was  that  the  stone  supporting  tMa 
projection  should  have  an  inward  bearing  one-third  greater 
than  its  outward.  If  this  was  the  contract,  and  what  was 
prescribed  to  be  ^done,  then  it  appeared  that  the  contractor 
and  his  workmen  were  guilty  of  negligence,  in  not  giving 
the  stone  the  inward  bearing  required,  and  the  weight  having 
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been  sabeeqiaentl  j  put  <hl  without  tbe  contemplated  ooQnt«i> 
balance,  the  cornice  fdL 

The  jury,  nnder  the  instructionfi  of  the  court,  having  found 
a  verdict  for  the  defendant,  doubtlees  upon  the  ground  that 
the  contractor,  and  not  the  defendant,  was  liable  for  the  acfc 
<tf  negligence,  which  resulted  in  the  death  of  the  intestate  of 
the  plaintifi^  the  decision  of  a  motion  made  for  a  new  trial, 
has  been  reserved  to  the  court  in  general  term. 

The  mere  employment  of  another  to  do  an  act  in  itself  in* 
Bocent  and  lawful,  but  firom  the  d<»ng  of  which,  by  want  of 
pioper  care,  injury  may  result  to  a  third  person,  does  nol 
stake  the  employer  responeaUe  for  such  injury.  It  has  beea 
well  said,  that  it  would  he  a  role  too  broad  and  too  loose,  and 
one  which  should  be  repudiated,  that  a  person  shall  be  re* 
sponsible  for  any  iiguEy  which  arises  in  canying  into  execu«* 
tion  that  which  he  has  employed  another  to  do.  8  Gray,  S4d- 
866,  HiUiardv.  Jiiekardam;  IB.  &  P.  404,  6  M.  &  W.  510. 
^  The  liability  of  any  one,  other  than  the  party  actually  guilty 
of  any  wrongful  act,  {uroceeds  on  the  maxim,  ^  Qui  facit  pat 
mUum  facU  per  se.^ "  4  Exdi.  244,  255,  Beedie  v.  Railway  Com^ 
pany ;  6  M.  &  W.  509.  A  principal  ia  only  bound  by  the  au« 
thcHTized  acts  of  hii  agent,  and  the  power  of  the  agent  to 
charge  his  principal  by  doing  a  wrong,  must  be  traced  directly 
to  hie  authority.  8  Kern.  599,  682,  684,  Meeh.  Bank  v.N.  Y. 
ff  N.  H.  BaUroad  Co.  It  was  supposed,  at  one  time,  thak 
tbe  occupiers  of  lands  or  houses  as  to  acts  done  upon,  or  near, 
er  in  respect  to  their  property,  by  persons  whom  they  brought^ 
on  their  premises^  were  responmble  on  another  principle.  JX 
was  said :  ^The  rule  of  law  may  be  that^  in  all  cases  where 
a  man  is  in  possession  of  fixed  property,  he  must  take  care 
that  his  property  is  so  used  and  managed  that  other  persona 
aie  not  injured;  and  that,  whether  his  property  be  managed 
by  his  own  immediate  servants,  or  by  contractors  or  their  ser* 
▼ants.  The  injuries  done  upon  land  or  buildings  are  in  the 
Btttore  of  nuisances,  for  which  the  occupier  ought  to  be 
diaigeable,  when  oecaooned  by  any  acts  of  persons  whom  he 
beings  tpon  the  pxemisea    The  use  of  the  premises  is  con* 
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fined  by  law  to  himself,  and  he  Bhould  take  care  not  to  bring 
any  persons  there  who  do  any  mischief  to  others/*  5  B.  &  C. 
647, 560,  Laugher  v.  PoirUer;  6  M.  &  W.  610 ;  9  M.  &  W.  714. 
But  it  was  subsequently  held,  and  now  appears  to  be  clearly 
settled,  that  there  is  no  such  distinction,  unless  when  the  act 
complained  of  is  such  as,  in  itself,  to  amount  to  a  nuisance, 
and,  therefore,  unlawful ;  the  mere  fetct  of  its  being  done  on 
or  near  a  man's  fixed  property  not  giving  it  that  character. 
If  the  wrongful  act  can  not  be  treated  as  a  nuisance ;  if,  for 
example,  it  be  a  single  act  of  negligence,  there  is  no  principle 
for  making  any  distinction  by  reason  of  the  negligence  hay- 
ing arisen  in  reference  to  real  and  not  personal  property. 
4  Exch.  244-257,  Beedie  v.  Railway  Co.;  6  Exch.  721,  Knight 
V.  Fox;  11  0.  B.  78  E.  C.  L.  867,  Overton  v.  Freeman;  18 
C.  B.  76  E.  C.  L.  182,  Peachy  v.  Rowland;  9  Exch.  702, 
Gayford  v.  NiehxXlA. 

Assuming  that  the  act,  that  is,  the  putting  the  cornice  on 
the  building  of  the  defendant,  from  the  negligence  in  doing 
which  the  injury  resulted,  was,  in  itself,  a  lawful  and  proper 
act,  was  the  relation  between  the  parties  concerned  such  as 
to  make  the  defendant,  and  not  the  party  with  whom  the- 
contract  was  made,  responsible  ?  And  here  it  is  proper  to 
advert  to  a  distinction  which  has  been  noticed  in  one  of  the 
cases ;  if  the  act  itself  be  unlawful,  if  it  could  not  be  done 
otherwise  than  in  an  unlawful  manner,  if  it  be  a  wrong  and 
trespass,  then  it  may  well  be  that  both  he  who  orders  or 
procures  it  to  be  done,  and  whe  ho  does  it,  will  be  responsi- 
ble. 2  E.  &  B.,  76  E.  C.  L.  767,  JEHw  v.  Sh^dd  Gas  Go. 
But  if  the  thing  to  be  done  is  lawful  and  proper,  and  the 
wrongful  act  which  causes  injury,  is  negligence  on  the  part 
of  those  actually  employed,  then  their  principal  is  responsi- 
ble to  third  persons ;  and  those  acting  as  servants  or  agents 
are  not  responsible.  Nor  cs^n  they  have  two  principals  not 
having  a  joint  interest  or  connection ;  for  the  law  does  not 
recognize  a  several  liability  in  two  principals,  who  are  un- 
connected. If  they  are  jointly  liable,  you  may  sue  either ; 
but  you  can  not  have  two  separately  liable.    This  doctrine 
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is  of  general  application,  irrespectiye  of  the  nature  of  the 
employment;  and,  applying  the  principle  to  the  present 
case,  and  assuming,  as  before  Btated,'that  the  thing  to  be 
done  was,  in  itself,  lawful,  it  would  be  impossible  to  hold 
the  defendant  liable,  without,  at  the  same  time,  deciding 
that  Grave8on,the  contractor  to  do  the  work,  was  not  liable. 
1  Selden,  48,  Blake  v.  Ferris;  4  Exch.  244,  257,  ReecUe  v. 
BaUway  Co. ;  5  B.  &  C.  568.  If  he  himself  was  the  agent 
or  servant  of  the  defendant,  he  would  not  be  liable,  and  so 
to  excuse  him  from  liability,  and  to  fix  the  liability  on  the 
defendant,  it  must  appear  that  the  workmen  actually  en- 
gaged were  the  agents  or  servants  of  the  defendant,  and 
subject  to  his  direction  and  control.  For  the  test  on  this 
question  has  been  said  to  be,  whether  those  actually  em- 
ployed are  under  the  direction  and  control  of  the  party 
sought  to  be  charged,  at  the  time  the  wrongful  act  occurs  ? 
4  E.  A  B.  82  E.  C.  L.  570,  577,  Sadler  v.  Benloek;  8  Gray, 
849,  852,  856,  860 ;  22  Mo.  588,  548,  Morgan  v.  Bowman. 

Having  this  test  in  view,  and  not  regarding,  for  the  pres- 
ent, some  special  considerations,  which,  it  has  been  claimed, 
make  a  difierence,  but  only  the  general  features  of  the  case, 
we  think  it  quite  clear  that  this  was  the  case  of  work  done 
by  an  independent  contractor,  employing  his  own  workmen, 
and  having  their  direction  and  control,  and  falls  within  the 
rule  now  well  established,  both  in  England  and  this  country, 
that,  under  such  circumstances,  the  contractor,  and  not  the 
owner  of  the  property,  is  responsible.  8  Gray,  849;  17 
Mo.  121 ;  22  Mo.  588,  ajid  cases  in  them  cited.  The  de- 
fendant contracted  with  Graveson  to  construct  a  cornice  in 
a  particular  way — not  to  provide  such  stones,  and  so  place 
them  as  to  occasion  injury  to  persons  passing  along  the 
street.  The  act  contracted  to  be  done,  and  in  the  mode  in 
which  it  was  to  be  done,  was  not  likely  to  cause  injury,  and 
that  act  alone  was  authorized  by  the  defendant.  11  C.  B. 
78  E.  C.  L.  874.  As  said  in  the  case  of  18  C.  B.  76  E.  C. 
L.  185,  Peachy  Y.  Rouland:  "  The  true  result  of  the  evidence 
here  was,  that  the  defendants  had  nothing  whatever  to  do 
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with  the  wrongful  act  complained  <^.  They  employed 
somebody  to  do  something,  which  might  he  done  uther  in  a 
proper  or  an  improper  manner ;  and  he  did  it  in  a  negligent 
and  improper  manner,  and  injury  resulted  to  the  plainti£'* 

Are  there,  in  this  case,  any  special  or  particular  eircum- 
sfcances  which  tend  to  produce  a  different  result,  and  the 
effect  of  which  has  been  disregarded,  to  the  prejudice  of  tha 
plaintiff,  by  the  court  in  its  charge,  or  the  jury  in  their  ver- 
dict? One  circumstance  upon  which  reliance  has  been 
placed,  is  that  the  work  was  to  be  done  under  the  direction 
and  to  the  satisfaction  of  a  superintendent  employed  by  the 
defendant  It  appears  to  us  that  the  principles  already  laid 
down,  show  that  this  circumstance  can  have  no  weight. 
Surely  it  can  not  be  claimed  that  the  superintendent  of 
work  to  be  done  under  a  contract,  was  authorized  to  chang!S 
the  contract,  and  so  change  it  as  to  impose  a  heavy  respon- 
sibility upon  his  principal,  and,  in  effect,  authorize  a  wrong- 
ful act  to  be  done,  instead  of  the  one  in  itself  proper  and 
lawful.  Even  had  the  superintendent  given  directions  not 
in  accordance  with  the  provisions  of  the  contract,  they  would 
not  have  been  obligatory  on  the  contractor,  and  he  could 
neither  shield  himself  from  reBp<»i8ibility  nor  impose  a  re^ 
sponsibility  on  the  owner  of  the  property,  by  relying  on 
such  directions.  But  it  does  not  appear  that  any  directions 
were  given.  The  utmost  that  can  be  claimed  is,  that  the 
superintendent,  instead  of  seeing  that  the  terms  of  the  con- 
tract were  complied  with,  failed  in  his  duty,  and  permitted 
a  thing  to  be  done  which,  under  the  contract,  ought  not  to 
have  been  permitted.  How  this  could  make  the  defenduii 
liable  for  the  wrongful  act  of  the  contractor,  or  his  work- 
men, it  is  difficult  to  comprehend. 

The  rule  to  be  applied  is,  that  a  ^  defendant  not  having 
personally  interfered  or  ^iven  any  directions  as  to  the  per- 
formance of  the  work,  but  merely  having  contracted  with 
a  third  person  to  do  it,  can  not  be  held  responsible  for  an 
unauthorized  and  unlawful  act  of  such  third  person  in  the 
course  of  it."  11  0.  B.  78  E.  C.  L.  878,  Oiferton  v.  Freeman. 


APRIL  TUtM,  185T.  388 

w  -  ■ —    -  -  -     ■    -  - 

Adm'r  9t9dka  T.  Ch*mb€fn  v.  OMo  Lllb  Xn§.  ftnd  Tmst  Oo. 

A  defendAQt  desiroas  that  the  terms  of  the  contract  should 
be  strictly  and  &itiiftally  complied  with,  and  not  being  able 
to  give  personal  attention,  appoints  an  agent  to  see  that  it 
is  done,  bnt  this  agent  not  only  has  no  power  to  allow  a 
departure  from  the  contract,  but  it  is  his  first  duty  to  see  that 
there  be  no  departure.  ISTow,  while  it  may  be  true  that  the 
owner  of  the  property  might  be  equally  liable  with  the  con- 
tracts if  he  personally  interfered,  and  directed  or  counte- 
nanced the  wrongfol  act  complained  of,  the  mere  act  of  ap- 
pointing such  an  agent,  coupled  with  a  neglect  of  duty  on  the 
part  of  the  agent,  surely  can  not  be  sufficient.  If  authority 
were  required  for  this  position,  there  are  cases  sustuningit  both 
in  England  and  in  the  United  States.  The  cases  of  Reedk  and 
SoUit  y.  Bailway  Co.j  on  this  point,  are  stronger  cases  than 
the  present.  There  the  company  had  the  power  to  insist  on  tjbe 
removal  of  careless  or  incompetent  workmen,  but  it  was  said : 
*^  The  workman  is  still  the  servant  of  the  contractor  only,  and 
the  fact  that  the  defendants  might  have  insisted  on  his 
removal,  if  they  thought  him  careless  or  unskillful,  did  not  « 
make  him  their  servant.^'  4  Ezch.  258.  The  recent  case  of 
Kdly  V.  Mayor  of  N.  K,  is  very  similar  to  the  present.  There 
Ae  contract  contained  the  same  clause :  ^  The  whole  work  to 
be  done  under  the  direction,  and  to  the  entire  satisfaction, 
etc."  The  court  said :  "  The  clause  in  question  clearly  gave 
to  the  corporation  no  power  to  control  the  contractor  in  the 
choice  of  his  servants ;  that  he  might  make  his  own  selection 
of  workmen  will  not  be  denied.  This  right  of  selection  lies 
at  the  foundation  of  the  responsibility  of  a  master  or  princi- 
ple for  the  acts  of  his  servant  or  agent."  1  Keman,  482,  486. 
There  are  other  cases  to  the  same  eifect  1  Selden,  48 ;  4  Selden, 
222 ;  82  Eng.  L.  &  E.  866,  Sted  v.  S.  E.  Railway  Co. 

There  is  a  class  of  cases  which  would  appear  to  constitute 
an  exception  on  the  grounds  of  public  policy,  which  it  is 
proper  to  mention  in  this  connection.  As,  where  a  public 
duty  is  imposed,  and  there  is  a  liability  attaching  when  not 
property  performed,  this  liability  can  not  be  shifted  through 
the  instrumentality  of  a  contract  on  others;  8  Gray,  865.  To 
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ihis  class  belongs  2  Denio,  488,  Mayor y etc.  ofN.  F. v.  Bailey; 
and  to  this,  we  think,  onlesB  there  be  something  peculiar  in 
the  clause  giving  the  control  and  direction  of  the  work  to  an 
agent,  must  be  assigned  the  case  of  Stone  v.  The  Giiy  of  Gin" 
einnatiy  recently  decided  in  our  Supreme  Court  The  city  is 
bound  to  keep  the  streets  in  order  and  repair,  and  is  reepon- 
rible  for  the  mode  in  which  this  dnty  is  performed ;  and,  it 
may  be,  that  so  far  as  the  public  axe  concerned,  she  can  not 
shift  this  liability  on  to  the  shoulders  of  a  contractor,  who  may 
be,  perhaps,  entirely  irresponsible. 

There  is  another  circumstance  to  which  our  attention  has 
been  called ;  the  contract  with  Graveson  was  limited  to  the 
front  stone-work ;  with  which,  as  it  progressed,  brick-work  was 
connected.  This  brick-work  was  done  by  persons  employed 
by  the  defendant.  It  is  claimed,  that  after  the  stone,  which 
was  required  to  project  inside  of  the  wall  to  a  certain  distance, 
had  been  put  in  the  wall,  without  the  required  projection, 
there  was  a  delay,  or  omission,  to  progress  with  certain  brick- 
•  work ;  and  had  this  brick-work  been  done,  the  cornice  would 
not  have  fallen.  For  this  neglect,  the  defendant,  it  is  said,  is 
liable.  Without  stopping  to  inquire  how  far  such  an  hypoth- 
esis is  sustained  by  the  evidence,  and  whether  the  fall  of  the 
cornice  would  have  been  prevented  by  the  brick-work  in 
question,  we  think  it  quite  clear  that  neither  the  plan  of  the 
building  as  shown  by  the  contract,  nor  the  intention  of  the 
parties  engaged  in  its  construction,  showed  any  such  purpose 
to  be  answered  by  the  brick-work.  Now  the  mere  possibility, 
not  contemplated,  that  a  thing  which  ought  to  have  been  done, 
but  has  been  omitted,  would  prevent  the  conseqnencesof  an  un- 
doubted act  of  negligence,  is  not  sufficient  to  charge  the  part^ 
who  has  omitted  to  do  such  thing,  with  those  consequences ; 
the  act  of  negligence  being  the  act  of  another  party,  and  the 
direct  and  immediate  cause  of  the  injuiy.  Suppose,  in  such 
case,  there  were  two  contractors,  and,  in  fact,  there  may  have 
been  in  this  instance,  would  it  not  be  uiyust  to  visit  on  the 
contractor  for  the  brick-work  a  result  of  his  negligence  that 
he  could  not  have  contemplated.  The  principle  that  the  proxi- 
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mate  and  not  the  remote  canae  of  the  iigury  k  to  be  looked 
to>  here  applies  with  full  force. 

The  same  principle  applies  in  another  view  of  the  facts  of 
the  case  still  more  strongly.  The  stone-work  had  progressed 
to  a  certain  extent,  and  brick-work  was  required.  If  this 
brick- work  was  necessary  to  the  security  of  the  stone-work, 
it  was  a  gros^  act  of  negligence  to  proceed  further  with  the 
stone-work  until  the  brick-work  had  been  done ;  and  if  the 
hypothesis  be  truci  that  the  brick-^ork  was  thus  necessary, 
then  the  evidence  shows  that  this  act  of  negligence  was  com- 
mitted. Had  the  stone-work  been  stopped  until  the  brick- 
work had  been  done,  it  could  not  be  claimed  that  tliere  would 
have  been  any  such  injury  resulting  from  the  omission  to  do 
the  brick-work  in  time.  The  only  proper  and  natural  damage 
resulting  from  the  delay  in  the  brick-work,  would  be  a  corres- 
ponding delay  in  the  stone-work..  If,  then,  the  contractor  for 
the  stone- work  rashly  and  carelessly  goes  on  with  the  struc- 
ture, piling  stone  upon  stone,  without  the  proper  foundation, 
until  it  falls,  he  surely  can  not  charge  his  loss  on  another;  and 
his  act  of  rashness  and  carelessness  is  the  immediate  and  direct  ^ 
cause  of  an  injuiy  to  third  persons  from  the  fall. 

There  is  still  another  circumstance ;  the  cornice  overhung, 
for  a  short  distance,  the  public  street.  The  projection  into 
and  over  the  line  of  the  street,  for  a  short  distance,  of  door- 
ways, cellar-ways,  and,  particularly,  of  the  eaves  or  cornices 
of  houses,  is  a  thing  quite  common  in  cities ;  and  while, 
doubtless,  it  may  be,  and  perhaps  should  be,  regulated,  if  not 
entirely  restrained,  by  municipal  authority,  we  are  not  aware 
that  such  projections,  for  such  purposes,  when  constructed 
with  due  care  and  proper  precaution,  have  been  held  to  be, 
in  themselves,  nuisances.  While,  undoubtedly,  they  may  be- 
come nuisances,  if  in  extent  unreasonable,  or  if  not  properly 
constructed,  we  do  not  suppose  there  is  much  doubt  as  to  the 
principles  of  law  applicable  in  such  cases. 

It  IB  not  important  to  inquire  in  whom  is  the  fee  of  the 
street,  whether  in  the  county,  or  in  the  city,  or  in  the  ac^oin- 
ing  proprietors.  Wherever  it  may  be,  it  is  in  trust  as  a  street 
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for  those  interested,  and  each  party  has  a  right  to  use  it  so  as 
not  to  interfere,  in  any  way,  with  its  proper  nee  by  others,  and 
as  it  may  have  been  intended  he  should  use  it,  in  connection 
with  his  rights  and  position.  A  passer-by  has  an  interest  in 
the  street,  and  so  has  the  owner  of  a  lot  abutting ;  and  the 
rights  and  interests  of  the  latter  have  been  considered  so  kn- 
portant  that  it  has  been  deemed  jost  and  fair  that  he  diould 
be  charged  specially  with  the  expense  of  grading,  paving,  and 
lighting.  He  has,  then,  the  same  right  of  way  as  the  passer- 
by ;  he  has,  also,  a  right  of  ingress  and  egress,  for  himself 
and  his  property,  for  all  parposes  and  with  all  improvements  as 
to  the  mode  of  using  the  right— the  only  restriction  being 
that  the  right  most  be  exercised  reasonably,  and  so  as  not  to 
interfere  with  the  rights  of  others.  The  particular  use  must 
be  within  the  puipose,  either  of  the  right  reserved  or  of  the 
right  granted,  in  the  dedication  of  the  street,  to  be  ascer- 
tained either  by  its  being  a  known  and  accustomed  use  i^n  suck 
cases,  or  as  to  any  new  use,  by  the  reason  and  nature  of  the 
thing.  1  Gray,  186,  Appleton  v.  Pullertofu 
^/  Something  has  been  said  in  relation  to  the  ordinances  of 
the  city,  as  applicable  to  this  subject.  It  b  sufficient  to  say 
that,  as  to  any  liability  in  a  civil  action,  these  ordinances 
have  no  controlling  application.  The  city  has  no  authority, 
by  an  ordinance,  to  authorize  a  nuisance,  so  as  to  protect  a 
party  from  liability  for  it  in  a  civil  action,  nor  to  subject  a 
party  to  liability,  in  a  civil  action,  for  an  act  from  which, 
but  for  the  ordinance,  no  liability  would  arise.  No  such 
power  is  conferred  on  the  municipal  authority  of  a  city ;  it 
belongs  to  the  general  legislation  of  the  State.  The  city 
has  power  to  prohibit  nuisances,  and  may  declare  an  act  to 
be  a  nuisance,  and  impose  a  penalty.  He  who  does  the  act 
may  incur  the  penalty;  but  it  would  not  follow  that  such 
an  act,  if  not  in  itself  injurious  and  a  wrong  to  a  private 

I  \^  citizen,  could  be  made  the  ground  of  a  liability  in  a  civil 

\    action. 

A  reason  for  a  new  trial  has  been  presented  in  this  case, 
independent  of  the  merits  of  the  matter  m  controversy. 


J 
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After  the  jary  had  retired,  they  returned  into  court,  and 
asked  an  instruction  as  to  a  point  of  law.  This  instruction 
was  ^ven  in  the  absence  and  without  notice  to  the  counsel 
for  the  plaintifil  It  is  claimed  that  the  provision  of  the  code, 
which  undoubtedly  requires  the  presence  of  the  counsel, 
or  notice  to  him,  when  the  court  states  its  recollection  as 
to  the  testimony,  equally  applies  to  an  instruction  as  to  any 
matter  of  law.  We  do  not  think  that  this  view  can  be 
sustained,  either  upon  reason  and  policy,  or  the  language  of 
the  code.  It  is  the  duty  of  the  court  to  inform  the  jui^ 
upon  a  point  of  law,  and,  by  the  statute,  this  is  made 
imperative.  The  court  is  not  bound  to  give  its  recollection 
as  to  testimony,  though  requested  by  the  jury.  It  may  do 
BO,  but  this  must  be  done  in  the  presence  of,  or  after  notice 
to,  the  parties  or  their  counsel.  The  statute  could  never 
have  intended  to  make  the  discharge  of  an  imperative  duty 
within  the  peculiar  province  of  the  court,  depend  on  the 
presence  of  parties  or  their  counsel,  or  on  the  ability  to 
serve  a  notice  upon  them.  We  are  entirely  satisfied  that 
the  language  of  the  code  does  not  require  or  authorize  such 
a  construction. 

There  are-  some  questions  which  arise  upon  a  bill  of 

exceptions,  which  appear  to  have  been  signed  in  this  case, 

as  to  the  admission  of  testimony  and  the  charges  of  the 

court    Some  of  these  questions^in  the  view  we  have  taken 

of  the  case  upon  the  motion  for  a  new  trial,  do  not  properly 

arise  at  this  time.     They  may  be  again  presented  on  a 

petition  in  error.    We  have  now  only  to  decide  whether,  on 

the  whole  case,  substantial  justice  has  been  done.    It  may 

not,  however,  be  improper  to   observe,  that,  as  to  the 

rejection  of  testimony  in  reference  to  an  ambiguity  in  the 

contract,  growing  out  of  a  supposed  discrepancy  between 

the  specifications  and  the  drawings,  we  think  that  all  such 

evidence  was  properly  rejected  on  the  simple  ground  that 

there  was  no  foundation  for  it.    Taking  the  whole  contract 

together,  and  applying  the  ordinary  rules  of  construction, 

there  was  no  ambiguity.     The  same  remark  applies  to 

22 


888        SUPERIOR  COURT  OF  CINCINNATL 


Adm*r  of  John  T.  OliMBbn*  «.  Okto  LUb  Im.  aad  TnM(  0». 


fleveral  instructione  which  were    predicated  on  what  is 
termed  a  want  of  accordance  between  the  specifications 
and  the  drawings.    It  was  the  right  and  dutj  of  the  court 
to  constme  the  contract  between  the  defendant  and  Grave- 
son.    With  this  vieWy  the  whole  contract,  and  all  parts  of 
it,  were  to  be  taken  together,  and  its  meaning  as  to  any 
particolar  matter    ascertained.     When   that  meaning  is 
ascertained,  it  most  govern  and  control  the  rights  and 
Kabilities  of  the  parties.     Upon  this  subject  it  has  been 
well  said,  that,  in  every  case  it  is  always  matter  of  con- 
stmction  to  discover  what  is  the  sense   and  meaning  of 
the  words  employed  by  the  parties  in  the  deed.    In  some 
cases  that  meaning  is  more  clearly  expressed,  and  there- 
fore more  easily  discovered ;  in  others  it  is  expressed  with 
more  obscurity,  and  discovered  with  greater  difficulty.    In 
some  cases  it  is  discovered  from  one  single  clause ;  in  others 
it  is  only  to  be  made  out  by  the  comparison  of  different, 
and  perhaps  distant  parts  of  the  same  instrument.     But 
after  the  intention  and  meaning  of  the  parties  is  once  ascer- 
tained, after  the  agreement  is  once  inferred  from  the  words 
employed  in  the  instrument,  all  difficulty  which  has  been 
encountered  in  arriving  at  such  meaning,  is  to  be  entirely 
disregarded ;  the  legal  effect  and  operation  of  the  covenant, 
whether  framed  in  express  terms,  that  is,  whether  it  be  an 
express  covenant,  or  whether  the  covenant  be  a  matter  of 
inference  and  argument,  is  precisely  the  same;    and  an 
implied  covenant,  in  this  sense  of  the  term,  differs  nothing 
in  its  operation  or  legal  consequences  from  an  express  cove- 
nant     1  C.  B.  50  K  C.  L.  402-480,  WtUiams  v.  Burrdl; 
5  Q.  B.  48  K  C.  L.  671,  Aspdin  v.  Austin;  6  M.  &  G.  46  E. 
C.  L.  851,  Courtney^  et  al.  v.  Taylor. 

Upon  the  principal  point  in  controversy  in  this  case,  the 
language  of  the  specifications  was  explicit  and  clear.  We 
think  there  was  nothing  in  the  drawings  which  tibe  court  j 
could  properly  have  permitted  to  alter  the  plain  meaning  of 
that  language.  It  was  the  duty  of  the  court  so  to  instruct 
the  jury,  and  a  fsilure  to  do  so  would  have  been  an  error 
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to  the  prejudice  of  the  defendant.  Upon  tibds  point  the 
question  of  negligence,  and  reBponsibility  for  it,  really 
depended,  and  having  been  correctly  decided,  in  our  judg« 
ment,  there  is  no  ground  to  disturb  the  verdict ;  and  the 
motion  for  a  new  trial  should  be  overruled. 
Remanded  to  overrule  the  motion  for  a  new  trial. 


Anbbew  MgAlpin  v.   Edward  Woodbuff  and  Johk  B. 
PuBOBLL.  —  John  Gbyeb  v.  Tjsjb  Sams. 

1.  A  covenant  for  peaceable  occupation  and  enjoyment,  contained  in  a 
lease  for  ninety-nine  years,  renewable  forever,  reserving  an  annual  rent, 
is  broken  by  the  assignment  of  dower  in  the  premises  to  the  widow  of 
the  lessor,  specially  of  a  certain  portion  of  the  rents,  and  charged  upon 
the  premises.  • 

2.  Such  an  assignment  operates  as  an  apportionment  of  the  rents,  and  is 
equivalent  to  an  eviction,  sufficient  to  sustain  an  action  by  the  lessee 
against  the  assignee  of  the  reversion,  to  recover  damages  for  this  breach 
of  the  covenant;  but  in  such  action,  the  actual  recovery  will  not  be  meas* 
ured  by  the  value  of  the  dower  charge  as  an  incumbrance,  but  will  be 
nominal,  except  so  far  as  may  be  necessary  to  |compensate  the  lessee  for 
defending  against  the  dower  action,  including  reasonable  counsel  fees. 

3.  The  charge  of  the  dower  on  the  premises  operates  as  a  release  to  the  lessee 
of  that  proportion  of  rents  otherwise  payable  to  the  owner  of  the  rever* 
slon,  and  the  lessee  is  thus  indemnified  for  the  breach  of  the  covenant  for 
peaceable  occupation  and  enjoyment:  but  he  is  entitled  to  an  injunction 
against  the  owner  of  the  fee,  to  prevent  the  recovery  of  more  than  his 
share  of  the  rent,  after  deducting  the  proportion  assigned  as  dower. 

GenbbaIi  Tbbm. — These  two  cases  were  reserved  from 
epecial  term  upon  a  question  as  to  the  measure  of  damages 
to  be  awarded  to  the  plaintiffs,  as  lessees  under  a  perpetual 
lease,  with  warranty,  incurred  by  reason  of  dower  having 
been  recovered,  and  assigned  in  rent,  in  favor  of  the  widoiy 
of  the  lessor. 

Ketchum  ^  Seadingion  and  James  ^  Jackson^  for  plaintiffs. 

Sdward  Woodruff  and  Edmund  Pendleton,  for  defendants* 
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Spbncsb,  J.,  delivered  the  opinion  of  the  cdmi. 

Theae  two  cases  have  heen  reserved  from  special  term 
for  the  purpose  of  deciding  by  what  measure  of  damages 
the  plaintiffs  are  entitled  to  recover.  As  the  petitions  are 
precisely  alike,  it  will  be  sufficient  to  recite  the  contents  of 
one  only. 

In  the  case  of  Geyer  it  is  averred  that  Michael  P.  Cas- 
silly,  in  his  lifetime,  by  indenture  of  lease,  dated  the  first  of 
April,  1835,  demised  to  the  plaintiff  and  William  Ross,  for 
the  term  of  ninety-nine  years,  renewable  forever,  a  certain 
lot,  described  in  the  petition,  at  an  annual  rent  of  |230, 
payable  quarterly,  besides  taxes ;  and  by  a  certain  covenant 
in  said  deed  contained,  did  agree  with  said  lessees,  *^  that 
they  should  peaceably  occupy  and  enjoy  the  said  prem- 
ises, during  said  term,  without  any  lawful  interruption  of 
or  by  the  said  Cassilly,  his  heirs  or  assigns,  or  any  other 
^person  lawfully  claiming  by,  from,  or  under  him,  them,  or 
any  of  them,  or  by,  from,  or  under  any  other  person  or 
persons  whomsoever ;"  and  did  also  further  agree,  in  case 
of  payment  by  said  lessees,  or  their  assigns,  of  $3,833.33  at 
any  time  during  said  term,  to  convey  said  premises  to  them 
in  fee  simple,  free  and  clear  of  all  incumbrances  whatsoever; 
that  said  Ross  has  assigned  his  interest,  under  the  lease,  to 
the  plaintiff;  that  afterward,  to  wit:  on  February  28, 1851, 
said  Cassilly,  in  consideration  of  |5,000,  conveyed  his 
interest  in  said  lot,  with  other  property,  to  John  fi.  Purcell, 
covenanting  with  him  that  the  title  so  conveyed  was  free 
and  unincumbered,  and  to  warrant  and  defend  the  same 
against  all  claims  whatsoever;  that  before,  and  at  the  time 
of  the  making  of  said  lease,  said  Cassilly  was  married  to 
Sophia  B.  Cassilly,  with  whom  he  lived  as  his  wife  until 
and  up  to  the  time  of  his  death ;  that  since  his  death  said 
wife,  now  his  widow,  filed  her  petition  in  this  court  for 
dower  in  said  premises,  against  the  plsdntiffs  and  said  Pur- 
cell,  upon  which  such  proceedings  were  had  as  that  dower 
was  assigned  her  in  due  form  of  law,  specially  in  said  prem- 
ises, as  of  the  one-third  part  of  the  annual  rents  and  profits. 
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valued  and  assessed  at  |278,  payable  on  the  28d  of  May  in 
each  year,  and  chargeable  upon  the  entire  premises ;  and  it 
was  further  decreed  that  there  was  due  said  Sophia  $167.22 
for  sum  accrued  between  the  time  of  filing  the  petition  and 
the  assignment  of  dower,  which  was  likewise  charged 
upon  the  premises.  The  petition  avers  that  the  plaintiff 
was  put  to  considerable  cost  in  defending  against  said  suit ; 
that  he  has  fully  paid  the  rent  due  under  the  lease,  up  to 
the  time  of  the  commencement  of  said  dower  suit,  and 
that  he  has  paid  the  first  two  installments  of  dower  assessed 
against  him ;  that  Mrs.  Cassilly's  age  is  sixty-six  years,  and 
the  value  of  her  dower  interest  in  the  premises  is  |2,800 ; 
wherefore  petitioner  claims  a  judgment  for  the  amount  of 
his  costs  and  charges,  and  payments,  and  for  the  further  sum 
of  $2,800,  being  the  alleged  value  of  the  incumbrance  created 
upon  the  property  by  the  assignment  of  dower  therein. 
'  The  simple  question  presented  for  our  decision  is,  to  what 
damages  is  the  plaintiff  entitled,  under  the  case  above  set 
forth.  The  only  covenant  in  this  lease  alleged  to  be  broken 
is,  for  quiet  enjoyment;  that  is,  that  the  lessees  should 
peaceably  occupy  and  enjoy  said  premises,  without  the 
lawful  interruption  of  any  person  or  persons,  during  the 
term.  This  covenant  relates  to  an  interruption  of  the 
possession,  and  does  not  regard  the  title.  Hence  it  is  not 
broken  unless  there  be  an  eviction  from,  or  some  actual 
disturbance  in  the  possession.  8  Johns.  471,  Waldr^n 
V.  McCarty;  6  lb.  120,  Kortz  v.  Carpenter;  18  lb.  105,  HaU 
V.  Dean;  18  lb.  286,  Kerr  v.  Shaw.  In  the  first  of  these 
cases,  the  land,  when  sold  and  conveyed,  was  incumbered 
with  a  mortgage,  which  was  afterward  foreclosed  in  chan* 
eery  and  sold,  and  purchased  in  by  the  grantee  in  the  deed : 
hdd^  to  be  no  breach  of  the  covenant  for  quiet  enjoyment, 
because  no  actual  ouster.  In  the  second  case,  it  was  held 
to  be  no  breach  that  the  premises  were  held  adversely  at 
the  lime  of  the  deed  executed,  because  as  possesion  had 
never  been  taken  under  the  deed,  there  could  be  no  evic- 
tion. In  the  third,  there  was  a  covenant  also  against 
incumbranceSi  and  it  was  held  no  breach  of  the  former 
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coTenant  that  plaintiff  was  compelled  to  pay  off«  judgm^it 
against  the  propert  j,  though  it  was  a  breach  of  the  latter 
covenant.  In  the  fourth,  it  was  held  that  a  recovery  in 
ejectment,  without  a  writ  of  possession,  was  not  a  breach 
of  the  covenant 

What  amounts  ta  an  eviction  sufficient  to  support  the 
action,  has  been  the  subject  of  some  uncertainty;  but  it 
must  undoubtedly  be  such  an  interruption  to  the  possession 
as  substantially  to  deprive  the  grantee  of  a  portion  of  its 
benefits.  Our  Supreme  Court  has  furnished  a  rule  in  the 
analogous  covenant  of  general  warranty,  a  breach  of  which^ 
it  is  sidd,  is  only  rendered  complete  by  an  eviction,  which 
i»  a  sufficient  guide  for  our  present  decision.  In  Thdte  v. 
JUUleTf  an  action  was  brought  on  a  covenant  of  warranty, 
to  recover  as  for  an  eviction  upon  an  assignment  of  dower, 
precisely  similar  to  that  made  in  the  present  case.  The 
court  say,  ^^  there  is  no  doubt  but  that  the  claim  of  dower  is 
covered  by  a  covenant  of  general  warranty.  The  doubt 
in  the  case  is,  whether  the  facts  show  a  sufficient  eviction. 
There  must  be  an  eviction,  or  something  equivalent.  The 
regular  mode  of  assigning  dower  is  by  metes  and  bounds,  and 
putting  the  widow  into  possession  of  the  part  so  assigned. 
Had  that  been  done,  it  would,  without  doubt,  have  been  an 
actual  eviction.  The  statute  provides,  that  when  dower 
can  not  be  convenientiy  assigned  by  metes  and  bounds,  it 
shall  be  assigned  in  a  special  manner,  as  of  a  third  part  of  the 
rents,  issues  and  profits.  The  manner  of  assignment  then, 
was  in  the  discretion  of  the  court,  and  any  special  mode 
adopted  by  the  court  should  be  considered  as  equivalent  to 
.the  regular  mode,  and  substantially  an  eviction;"  5  Westera 
Law  Jour.  414.  And  yet,  in  17  Ohio,  70,  Johnson  v.  Nyce^s 
^afrSy  where  this  rule  was  approved,  it  was  held  that  an 
assignment  of  dower,  under  a  decree  of  court,  not  charged 
specifically  upon  the  land  itself,  but  made  a  personal  charge 
Upon  the  drfendant  in  respect  of  the  land,  to  be  enforced 
•by  execution  and  paid  by  him,  was  not  an  eviction  so  as  to 
charge  the  vendor  upon  his  covenant  of  warranty,  but  aa 
incumbrance  upon  the  land,  so  as  to  ehazge  him  upom 
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a  oovenaat  against  mcambrance.  According  to  the  doctrine 
thus  held,  there  has  been  a  substantial  eviction  of  the  plain- 
tiff in  the  present  case  from  one-third  of  the  premises — 
certainly  from  the  benefit  of  the  one-third  part.  The  rule 
of  damages  upon  an  ouster,  or  eviction,  is  now  well  settled 
to  be,  in  the  case  of  an  entire  eviction,  the  amount  of  con- 
sideration-money, with  interest  for  such  time  as  will  be 
necessary  to  cover  a  claim  for  mesne  profits ;  in  case  of  a 
partiaL  eviction,  such  proportion  of  the  purchase-money  and 
interest  as  the  part  lost  bears  in  value  to  the  part  retained. 
5  Johns.  6fi,  Morris  v.  Phelps;  17  Ohio,  70,  Johnson  v. 
Nye^s  Eo^rs ;  TuUe  v.  Miller^  5  W.  L.  J.  Had  the  present 
plaintiff  purchased  the  premises  in  fee,  with  like  covenants, 
he  would  have  been  entitled  to  recover  the  value  of  the 
incumbrance  or  charge  fixed  upon  the  premises,  to  be  esti- 
mated according  to  the  tables  of  annuities,  not  exceeding, 
however,  the  one-third  part  of  the  consideration  paid  for 
the  property.     Tuite  v.  Miller^  5  W.  L.  J. 

But  his  interest  in  the  property  is  that  of  a  termer  or 
lessee  merely.  The  consideration  yielded  by  him  fbr  its 
enjoyment  is  an  annual  stipend,  or  sum,  payable  quarterly. 
The  obligation  thus  to  pay  is  dependent  upon  the  right  to 
occupy  and  enjoy,  and  is  coextensive  with  it.  When  the 
tenant,  therefore,  is  ousted  of  his  possession,  or  deprived  of 
its  fruits,  by  a  paramount  title,  his  obligation  to  pay  rent 
ceases.  Gilbert  on  Rents,  145 ;  8  Cruise,  313,  title  28,  ch.  8, 
§1,  2 ;  Taylor's  Landlord  and  Tenant,  §817 ;  2  Hill,  106 ; 
14  Wend.  88.  And  forasmuch  as  the  parties  have  agreed 
that  the  rents  to  be  paid  are  a  fair  equivalent  for  the  occu* 
pancy  of  the  land,  and  the  privation  of  the  latter  relieves 
the  tenant  from  his  obligation  to  pay  the  former,  it  follows 
that  by  such  release  from  obligation,  he  is  fully  indemnified 
for  the  loss  of  his  possessions,  whether  in  whole  or  in  part, 
and  so  can  recover  no  damages  from  his  landlord  for  such 
lose.  So  where  the  tenant  is  evicted  from  part  of  the  land 
only,  the  rent  will  be  apportioned  if  he  continues  to  occupy 
the  residue,  and  he  shall  be  released  from  the  payment  of 
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BO  much  as  is  eqaivalent  to  the  valae  of  the  part  evicted. 

1  Co.  Lit.  148;  8  Cruise,  title  28,  oh.  8,  §82;  Taylor,  §885; 

2  Co.  22,  59,  Walker'8  case. 

In  the  present  case,  then,  the  plaintiff,  having  heen 
evicted  from  the  one-third  of  the  premises  leased,  by  a 
paramount  title,  is  no  longer  under  any  obligation  to  pay 
rent  for  the  part  thus  evicted,  and  by  such  release  is  indem- 
nified for  the  loss  of  such  possession,  and  can  only  recover 
nominal  damages  therefor.  It  is  claimed,  however,  on  the 
part  of  the  plaintiff,  that  an  eviction,  to  warrant  a  release 
from  payment  of  rent,  must  be  actual,  not  constructive, 
and  that  here  there  has  been  no  actual  eviction  from  any 
part  of  the  premises.  If  this  were  true,  then  the  plainti^ 
by  his  own  showing,  would  have  no  cause  of  action,  for  we 
have  already  seen  that  the  covenant  of  quiet  enjoyment,  or 
of  warranty,  is  not  broken  without  an  eviction.  But  it  is 
not  true,  as  claimed  by  plaintiff.  For  it  is  self-evident, 
that  if  the  eviction  be  such  as  to  authorize  a  judgment,  in 
an  action  on  the  covenant,  for  the  return  of  the  considera- 
tion paid,  or  of  so  much  as  will  be  equivalent  to  the  por- 
tion of  land  lost,  so  must  it  authorize  a  refusal  to  pay  such 
consideration  when  the  same  is  to  become  due  in  the 
future. 

Neither  does  it  matter  that  the  reversion  has  been  as- 
signed to  another.  The  reversioner  has  no  claim  upon  the 
tenant  for  rent,  other  than  in  respect  of  the  occupancy,  and 
to  the  extent  of  such  occupancy.  And  it  is  plain  to  our 
minds  that  Purcell,  since  the  time  when  the  dower  has  been 
herein  assigned,  and  made  chargeable  upon  the  premises, 
can  not  enforce  a  claim  against  the  plaintiff  for  the  rent  of 
this  one-third  part  of  the  premises  so  assigned,  and  that 
any  payment  thereof,  voluntarily  made  by  Geyer,  was,  or 
would  be,  without  consideration,  and  so  no  just  charge 
upon  the  representatives  of  the  lessor.  It  is  equally  plain 
that  Purcell,  who  is  thus  ousted  or  evicted  of  vthe  one- 
third  part  of  his  reversion,  has  his  remedy  over,  upon  the 
the  covenants  in  his  deed,  against  the  representatives  of  his 
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^grantor,  Cassflly,  to  the  extent  of  the  incnmhrasce  created 
hy  this  dower  estate,  not  exceeding,  in  any  event,  the 
one-third  part  of  the  consideration  expressed  in  the  deed 
of  conveyance  to  him.  What  that  recovery  should  he 
will  depend  upon  the  case  which  may  he  made,  in  the 
answer  to  he  ftimished  hy  him,  or  hy  proof  taken  in  the 
cause. 

The  claim  made  hy  the  plaintiff,  to  treat  the  assignment 
of  dower,  not  as  an  eviction  pro  tantOj  hut  as  a  charge  or 
incumhrance  upon  the  property,  which  the  plaintiff  is  en-^ 
titled,  under  his  covenant  for  quiet  enjoyment,  to  have 
removed,  at  a  cost  equal  to  its  entire  value,  which  is  said  to 
he  |2,800,  is  wholly  inadmissible,  and  would  lead  to  three 
manifestly  unjust  results : 

1.  It  might,  in  an  ordinary  case,  be  the  means  of  giving 
the  plaintiff  a  fee  simple  title  to  the  whole  property,  without 
consideration,  because  of  a  temporary  interruption  to  the 
enjoyment  of  the  one-third  part.  Thus,  had  the  doweress, 
instead  of  being  sixty-six  years  of  age,  been  but  twenty-five 
or  thirty,  the  incumbrance,  instead  of  being  $2,800,  would 
have  been  at  least  twice  that  sum,  or  more  than  the  whole 
purchase-money  of  the  property.  So  that,  on  recovering 
the  mere  price  of  a  temporary  incumbrance  upon  one-third 
part  of  the  property,  the  plaintiff  would  be  able  to  buy  in 
tibe  whole  reversion. 

2.  After  the  plaintiff  had  recovered  the  value  of  the 
incumbrance,  he  might  surrender,  to  the  reversioner,  a  pos* 
session  still  incumbered,  who  would  now  have  the  same 
right  of  action  against  his  grantor,  and  thus  the  latter 
would  become  twice  chargeable  for  the  same  cause. 

8.  It  would  give  the  lessee  a  greater  claim  for  damages, 
because  of  an  eviction  from,  or  charge  upon,  the  one-third 
part  of  the  premises,  than  he  would  have  had  if  the  whole 
had  been  taken  from  him,  since  in  this  latter  event,  as  we 
have  already  seen,  he  would  have  had  no  claim  at  all. 

The  only  actual  loss  which  the  plaintiff  has  sustained, 
not  compensated  for  by  the  abatement  of  rent,  since  the 


846        SXTPERIOB  COURT  OF  CINCINNATI. 

WUllMA  F.  Boilofton  and  wife  «.  Cbitfle*  Atvater. 

charge  of  dower  became  fixed  upon  the  property — ^that  is, 
the  time  of  bringing  the  action  for  dower — ^is  the  cost  and 
expense  of  defending  against  the  dower  action,  including 
reasonable  counsel  feesl  For  the  amount  of  these,  if  ascer- 
tained, the  pkdntifT  will  be  entitled  to  judgment.  He  will 
also  be  entitled  to  a  credit,  against  Purcell,  for  one-third 
of  the  rents  due  since  the  filing  of  the  petition,  and  to 
an  injunction  restraining  him  from  collecting  more  than 
two-thirds  of  the  future  rents,  during  the  continuance  of 
the  dower  incumbrance. 

What  remedy  Purcell  shall  have  over  against  the  repre- 
sentatives  of  Cassilly,  will  be  considered  when  his  claim 
shall  be  properly  presented  by  answer. 

In  pursuance  of  the  opinion  thus  indicated,  the  cause 
will  be  remanded  to  special  term,  with  instructions  to  pro- 
ceed accordingly. 


William  F.  R(blofson  and  Wifb  v.  Chablbs  Atwatbiu 

1.  Tbe  plaintiff  below,  living  in  Connecticut,  agrees,  throogh  his  agent  in 
Cincinnati,  where  the  defendant  resides,  to  lend  money  to  the  latter, 
with  interest  at  the  rate  of  ten  per  cent  per  annum.  The  money  is  ad* 
vanced  by  means  of  a  draft,  drawn  by  his  agent  upon  the  plaintiff  is 
Connecticut,  which  he  accepted,  making  it,  by  his  acceptance,  payable  in 
Kew  York,  where  it  was  paid  at  maturity.  The  defendant's  notes  for 
the  repayment  of  the  loan  are  taken  in  Cincinnati,  expressed  to  be  pay« 
able  in  New  York.  Held:  That,  whether  the  transaction  be  treated  aa 
consummated,  by  the  exchange  of  the  notes  and  draft  in  Cincinnati,  or 
as  open  until  actual  payment  of  the  draft  in  New  York,  the  contract  it 
governed  by  the  laws  of  Ohio,  and  being  valid  by  its  laws,  a  mortgage 
on  land  in  this  State,  given  to  secure  the  payment  of  the  notes,  is  valid. 

S.  A  power  of  attorney,  authorizing  the  attorney  "to  negotiate  any  loan 
or  loans  of  money,  etc.,  to  contract  any  debt  or  debts,  and  to  secure  the 
same  by  executing  "  a  mjortgage  on  real  estate,  is  sufficient  to  justify  the 
agent  in,  and  bind  his  principal  by,  receiving  a  draft,  instead  of  cash, 
in  payment  of  the  money  agreed  to  be  loaned ;  and  the  draft  being  paid 
at  maturity,  the  securities  given  for  the  repayment  of  the  loan  are  bind- 
ing  from  their  delivery. 
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Gbnsbal  Tbbm. — Proceeding  in  error  to  reverse  a  jndg^ 
ment  rendered  by  Gholaon^  J.,  in  &vor  of  the  defendant  in 
error,  at  the  epeeial  term  of  Jane,  a.  ik.  1856. 

The  facte  snficiently  appear  in  the  decision. 

(7.  P.  JameSf  for  plaintiff  in  error. 

Tafty  Key  ^  Pem/y  for  defendant  in  eortor. 

Spsncer,  J.,  delivered  the  opitiion  of  the  eonrt 
This  is  a  petition  in  error  to  reverse  a  judgment  rendered 
upon  submission  at  special  term.  The  fSEtcts  of  the  case,  m 
they  appear  in,  the  pleadings  and  bill  of  exceptions,  are 
simply  these:  In  September,  1852,  Emily  Avery,  one  of 
the  plaintifEs,  then  unmarried,  executed  a  power  of  2M/&t- 
ney,  in  due  form  of  law,  in  favor  of  Oeorge  Hatch,  author*- 
inng  him,  in  her  name  and  place,  to  sell  and  convey,  for 
eoch  price,  and  upon  such  terms,  as  he  might  think  propei^ 
all  or  any  part  oi  her  real  estate,  wherever  mtuated ;  and 
also,  in  her  name,  ^^  to  negotiate  any  loan  or  loans  of  money, 
etc.,  to  contract  any  debt  or  debts,  and  to  secure  the  same 
by  executing  in  her  name  a  mortgage  therefor  upon  any  of 
Buch  real  estate ;  and  also,  in  her  name,  to  demise  and  lease 
any  such  real  estate;  and  to  receive  all  such  purchase- 
money,  loans,  and  rents,  and  give  receipts  for  the  same ;  to 
eoUect  debts,  etc. " — ^the  said  Emily  ^  thereby  ratifying  and 
confirming  all  such  sales  made,  loans  negotiated,  debts  con- 
tracted,  deeds,  mortgages,  or  leases  executed,  receipts  for 
jnoneys,  bai^ains,  and  agreements,  as  shall  be  made  or 
acknowledged  in  the  premises.^'  In  virtue  of  this  power, 
-Hatch  negotiated  in  Cincinnati  with  John  B.  Jones,  as 
agent  for  Atwater,  for  a  loan  of  f  10,000,  for  five  years  from 
the  10th  of  September,  1852,  with  ten  per  cent,  interest, 
payable  semi-annually — interest  and  principal  to  be  paid  in 
li'ew  York ;  and  thereupon  a  note  was  executed  by  Hatch, 
in  the  name  and  behalf  of  said  Emily,  in  favor  of  the 
plaintifi^  for  the  payment  of  |10,000,  of  the  following 
tenor: 
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« 110,000.  Cincinnati,  Sept  10, 1852. 

Five  years  after  date,  I  promise  to  pay  to  the  order  of 
George  Hatch  ten  thousand  dollars,  at  the  office  of  the  Ohio 
Life  Insurance  and  Trust  Company,  in  New  York,  and  if 
not  paid  at  maturity,  interest  thereafter  at  the  rate  of  ten 
per  cent,  per  annum  until  paid,  for  value  received. 

EMILY  AVERY. 

By  Gborgb  Hatch,  her  Attorney  in/ad'* 

And  ten  other  notes,  of  similar  purport,  for  the  payment 
of  1500  each,  at  periodical  intervals  of  nx  months.  To 
fleoure  the  payment  of  these  notes,  Hatch  executed  a  mort- 
gage, in  the  name  of  Emily  Avery,  conveying  certain  real 
estate  in  the  city  of  Cincinnati  to  said  Atwater,  conditioned 
to  be  void  on  payment  of  said  notes.  The  notes  and 
mortgage  were  delivered  to  Jones,  as  agent  for  Ajtwater, 
and  at  the  same  time,  Jones,  in  his  individual  name,  drew 
a  draft  upon  Atwater,  in  favor  of  Hatch,  for  $10,000,  pay- 
able one  day  afl^er  sight,  and  addressed  to  Atwater  at  Kew 
Haven,  Connecticut,  which  draft  was  accepted  by  Hatch  in 
lieu  of  cash,  and  the  transaction  was  closed,  subject,  how- 
ever, to  be  defeated  should  the  draft  not  be  paid.  The 
draft  was  presented  in  due  season  by  Hatch  to  Atwater,  at 
New  Haven,  for  acceptance;  it  was  accepted,  payable  at 
the  office  of  David  H.  Nevins,  New  York,  and  was  paid  by 
Nevins  to  Hatch,  on  its  presentment  for  payment.  At  the 
tiate  of  this  transaction,  Atwater  was  a  resident  of  Connec- 
ticut ;  the  other  parties  resided  in  Cincinnati  Miss  Avezy 
subsequently  intermarried  with  the  plaintiff  in  error,  Mr. 
Boelofson.  One  of  the  interest  notes  falling  due  and  re- 
maining unpaid,  an  action  was  brought  by  Atwater  to  en- 
force payment,  by  sale  of  part  of  the  mortgaged  premises. 
It  was  contended,  on  the  part  of  the  defendants,  that  by 
the  law  of  New  York,  where  these  notes  were  payable, 
securities  given  for  the  loan  of  money  at  more  than  seven 
per  cent,  are  void  absolutely ;  and  as  the  notes  were  thus 
void  by  the  law  of  New  York,  payment  of  them  could  not 
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be  enforced  in  Ohio.  But  the  court  overruled  the  defeoBe^ 
and  gave  judgment  for  the  plaintifi^  Atwater,  which  we  are 
now  asked  to  reverse. 

There  are  two  points  of  view  under  whicb^  the  rights  of 
the  plaintiff  below  may  be  considered : 

1.  Treating  the  transaction  for  a  loan  as  consummated 
at  the  time  when  the  mortgage  was  delivered. 

2.  Treating  the  transaction  as  open  until  actual  pay- 
ment of  the  money  by  Atwater  to  Hatch. 

Under  the  first  point  of  view,  it  seems  to  us,  there  can  be 
no  doubt  that  the  parties  treated  the  loan  as  complete  when 
the  papers  were  executed  and  exchanged  at  Cincinnati. 
The  mortgage  was  delivered  absolutely,  and  placed  at  once 
on  record.  The  draft  was  given  by  Jones,  in  his  own  name, 
Bnqualifiedly,  with  ftiU  reliance  by  him  and  Hatch  that  it 
would  be  promptly  honored,  and  was  certainly  treated  as 
cash,  or  its  equivalent.  It  resulted  finally  in  cash,  to  the 
satisfaction  of  Hatch.  Kow,  in  this  view  of  the  matter, 
vM^e  transaction  was  complete  on  the  10th  day  of  September, 
when  made;  and,  although  it  might,  perhaps,  have  been 
rescinded  by  Hatch,  had  the  draft  not  been  honored,  yet 
when  honored  it  was  irrevocable,  and  related  to  the  time  of 
the  making.  In  this  point  of  view,  the  loan  was  essentially 
an  Ohio  transaction,  and  if  so,  notwithstanding  it  is  to  be 
repaid  in  I^ew  York,  it  is  conceded  by  defendants'  counsel 
that  it  must  be  governed  by  the  laws  of  Ohio,  which  would 
hold  it  valid.  But  it  is  said,  on  the  part  of  the  defendants 
below,  that  Hatch  had  no  authority  to  mortgage  except  to 
secure  a  loan  of  money,  whereas,  here,  at  the  date  and  de- 
livery of  the  mortgage,  there  was  no  loan  of  money  in  fact, 
but  only  a  promise  for  a  loan,  and  so  the  mortgage  and 
notes  had  no  effect  until  the  money  was  absolutely  received 
in  hand.  It  seems  to  us  that  this  view  of  the  power  given 
is  entirely  too  limited.  The  authority  is,  ^^to  negotiate  any 
loan  or  loans  of  money,  etc.,  to  contract  any  dd)t  or  deUs^ 
and  to  secure  the  same  by  executing  in  her  name  a  mort- 
gage therefor,  etc"    Now,  we  apprehend  that  the  power 
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to  negotiate  loans,  and  to  contract  debts  flierefor,  inclndes 
the  authoritj  to  contract  for  a  lotm  injviuro^  and,  upon  the 
making  of  such  a  contract,  to  give  the  proper  security  for 
its  performuice.  Bo  that  when  the  requisition  is  for  a  loan 
of  money  in  fiftct,  for  which  a  draft  is  given,  resulting  ulti* 
mately  in  payment,  security  may  be  given  upon  the  receipt 
of  the  draft,  which  will  be  binding  from  its  date,  and  not 
merely  from  the  date  of  payment. 

But,  secondly,  treating  the  securiti^  as  not  absolutely 
binding,  or  operative,  until  there  was  a  final  payment  of 
the  money,  by  what  law  is  the  contract  to  be  governed, 
or  how  is  the  case  substantially  altered  T  The  place  where 
the  contract  for  a  loan  was  made  was  here  in  Ohio ;  the 
place  where  the  securities  were  executed  and  delivered,  on 
both  sides,  was  here.  The  obligation  to  make  payment,  on 
the  part  of  Atwater,  was  general.  Wherever  he  might  be 
found,  the  money  could  be  demanded  from  him  on  the  part 
of  Hatch.  He  was  under  no  obligation  to  pay  in  ISen 
York,  and  could  not  be  called  upon  to  place  the  money 
there.  The  contract  was  not  made  with  reference  to  any 
such  payment,  and  so  was  in  no  sense  whatever  a  Kew 
Tork  contract.  On  the  contrary,  the  obligation  to  pay 
was  created  in  Ohio,  by  the  act  of  Atwater's  agent  ther&— 
acknowledged  and  ratified  by  the  acceptance  of  the  draft 
in  New  Haven.  His  acceptance  to  pay  in  New  York  was 
a  new  obligation  as  to  the  place  of  payment,  having  no 
reference  to  the  terms  of  the  loan  itself,  which  had  been 
previously  fixed.  Payment  of  the  money  in  New  York 
was  not  the  making  or  the  consummation  of  any  agreement 
there.  It  was  the  fulfillment  of  an  obligation,  already  de- 
volved  upon  Atwater  by  the  act  of  his  agent  in  another 
State,  the  fulfillment  of  which  in  New  York  was  done 
perhaps  for  the  convenience  of  the  parties,  but  certainly 
with  no  apparent  intent  to  violate  the  policy  of  any  law  of 
the  State  of  New  York.  There  can  be  no  question  that 
Atwater  was  liable  to  pay  the  draft,  drawn  upon  him  at 
New  Haven,  according  to  its   presentment,  and  that  if 
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payment  had  there  been  made,  the  loan  wonld  have  been 
valid.  Instead  of  paying  there,  he  agreed  to  place  the  money 
in  New  York  for  a  ooneideration  already  received,  and  on 
that  agreement,  if  violated,  was  liable  to  an  action.  Bnt  if, 
in  snch  case,  Atwater  was  liable  to  an  action  for  non-pay- 
ment, the  payment,  when  made,  could  not  be  considered  on** 
lawful. 

In  any  view  of  the  case,  we  are  of  opinion  that  the  judg* 
ment  below  was  correct,  and  should  be  affirmed. 

Judgment  aflSrmed. 


Louis  Heidbnhbimbb  &  Co.  v.  W.  K  Oqbobk. 

1.  Where  a  petition  has  been  filed  under  section  230  of  the  code,  and  aa 
order  of  attachment  allowed,  and  subeequently,  on  the  hearing  of  a  mo- 
tion to  that  effect,  the  order  of  attachment  is  dismissed,  the  prefer  prac* 
tice  is  also  to  enter  judgment  dismissing  the  action. 

2.  Under  that  section  of  the  code,  to  Justify  the  attachment,  the  frandnleni 
intent,  to  injure  the  creditor,  or  secure  some  benefit  to  the  debtor,  must 
appear  actually  to  exist :  it  is  not  necessarily  sufficient  proof  of  that  in- 
tent that  it  appears  that  the  actual  or  even  the  ntceteary  consequences  of 
the  sale  are  to  hinder  and  delay  creditors. 

Gbnbbal  Teem. — ^Proceeding  in  error  to  reverse  a  judg- 
ment of  dismissal  rendered  by  Storer,  J.,  at  February  term^ 
A.  D.  1867. 

The  facts  in  the  case  sufficiently  appear  in  the  decision* 

StaUo  ^  Andrews^  for  plaintifiEb  in  error. 

T.  J.  QaUagher  and  W.  C.  MeDoweUy  for  defendant  in  error. 

Sfrstobk,  J.,  delivered  the  opinion  of  the  court 
^The  plaintiffs  in  this  case  filed  their  original  petition  under 
section  280  of  the  code,  for  the  purpose  of  procuring  an  attach- 
ment upon  defendant'sproperty,  before  the  maturity  of  plaintiffi^ 
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claim,  on  the  ground  that  the  defendant  had  sold  and  con- 
veyed the  greater  part  of  his  property,  with  the  ^^  fraudulent 
intent  to  defraud  his  creditors."  The  affidavit  in  support  of 
the  application,  set  forth  substantially  that  the  defendant  had 
agreed  to  sell  his  entire  stock  of  goods,  at  seventy-five  'per 
cent  of  their  cost  value,  to  Davis,  Hughes  &  Co^  for  lands  in 
the  State  of  Wisconsin,  at  a  wholly  fictitious  valuation,  and 
had  partly  executed  said  sale ;  that  defendant  was  insolvent, 
owing  d^bts  to  the  amount  of  forty  thousand  dollars ;  and 
that  said  sale  was  made  without  consulting  any  of  his  cred- 
itors, and  without  making  provision  for  the  payment  of  his 
debts.  Upon  this  affidavit  an  attachment  was  allowed,  and 
property  seized.  Bubsequently  the  case  came  .before  the  court 
on  motion  to  dismiss  the  attachment ;  upon  which  motion 
oral  testimony  was  heard,  and  the  court  being  of  the  opin- 
ion, upon  the  evidence,  that  the  defendant,  in  the  making  of 
said  sale,  had  no  actual  design  of  comnntting  fraud  upon  his 
creditors,  and  that  the  charge  of  fraud  in  the  plaintUK'  affi- 
davit was  not  sustained  by  the  proofs,  dismissed  the  attach- 
ment, and  afterward  the  petition  itself;  to  which  order  of 
dismissal  and  judgment  the  plaintifis  excepted,  and  to  reverse 
the  same  have  brought  the  present  action. 

As  to  the  final  judgment  we  have  no  doubt  it  was  properly 
entered,  if  the  attachment  was  properly  dismissed.  Section 
232  of  the  code  provides  that "  if  the  court  or  judge  refuse  to 
grant  an  order  of  attachment,  the  action  shall  be  dismissed." 
It  is  true  that  there  is  no  express  provision  of  the  code  author- 
izing or  requiring  the  dismissal  of  the  action  upon  the  dis- 
solving of  an  attachment  thus  granted.  But  the  former  seems 
the  necessary  result  of  the  latter.  The  sole  object  of  the 
attachment  is  to  secure  the  plainti&  against  the  consequences 
of  the  defendant's  fraud.  Where  the  debt  is  not  due  the 
plaintiff  has  no  cause  of  action,  except  to  secure  himself.  The 
attachment,  therefore,  lies  at  the  foundation  of  the  action.  K 
it  be  refused,  in  the  first  instance,  the  action  is  ipso  facto  dis- 
missed ;  if  granted  and  dissolved,  as  the  foundation  of  the 
action  is  gone,  the  superstructure  must  go  with  it 
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The  real  and  only  question  in  the  case  is  as  to  whether  the 
conrt  erred  in  vacating  the  order  of  attachment  And  the 
decision  of  this  depends  upon  the  further  question,  whether 
the  allegation  of  fraud,  set  forth  in  the  affidavit  accompany- 
ing the  plaintiffs'  petition,  was  true  or  false  ?  The  court  below 
found  that  it  was  not  sustained  by  the  evidence  heard,  and 
that  there  was  no  fraudulent  intent,  on  the  part  of  the  defend- 
ant, in  the  disposition  of  his  property,  to  defraud  his  creditors. 

The  bill  of  exceptions  does  not  embody  the  evidence  heard 
on  the  motion.  No  affidavits,  either  pro  or  con,  have  been 
eriiibited  with  the  record ;  and  we  are  therefore  left  to  deter- 
mine this  question  upon  the  finding  of  such  facts  as  the  judge 
who  heard  the  motion  thought  proper  to  show  upon  the 
record.  The  facts  thus  found  are  simply  these :  That  at  the 
date  of  the  agreement  to  sell,  the  defendant  was  insol^tent, 
owing  debts  to  the  amount  of  $60,000  and  upward,  and  hav- 
ing a  stock  of  goods  on  hand  of  the  value  of  $21,000,  besides 
outstanding  credits,  and  interest  in  real  estate  of  a  value  not 
ascertained ;  that  the  goods  were  rated  and  sold  to  Davis  & 
Co.  at  their  fau*  value,  for  which  the  latter  gave  their  certifi- 
cates  of  location  of  land  warrants  for  three  hundred  and 
twenty  acres  of  land  in  Wisconsin,  a  deed  for  five  hundred 
and  twenty  acres  of  land  in  Wisconsin,  an  assignment  of  a  title 
bond  for  eighty  acres  in  Illinois,  and  a  land  warrant  for  one 
hundred  and  eighty  acres  of  land  not  yet  located,  and  to 
which  good  titles  could  have  been  made;  that  these ^nds 
were  sold  at  $12.50  per  acre,  and  if  tlffey  should  fall  short  at 
that  price  of  paying  for  the  goods,  the  deficiency  was  to  be 
paid  at  six  and  twelve  months ;  that  the  property  thus  taken, 
with  the  books  of  account  and  biUs  receivable  of  defendant, 
and  other  property  in  store,  were  shortly  after  conveyed  and 
assigned,  by  the  defendant,  to  Thomas  J.  Gallagher,  for  the 
benefit  of  all  his  creditors ;  but  that  defendant  owned  other 
real  estate,  in  different  parts  of  the  United  States,  which  was 
not  thus  conveyed;  that  the  above-named  sale  and  assign- 
ment were  made  by  defendant  upon  consultations  with,  and 
at  the  urgent  request  of,  his  friends,  but  without  notice  to  any 
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of  his  creditors ;  that  defendant  had  no  knowledge  of  the  na- 
ture and  value  of  the  lands  he  was  to  receive  except  what  he 
learned  from  the  representations  of  Davis  &  Bramwell;  that 
defendant,  in  all  this,  was  actuated  by  honest  motives,  and  had 
no  actual  design  of  committing  fraud. 

As  matter  of  law,  arising  upon  these  facts,  the  court  find 
that  the  charge  of  fraud,  set  forth  in  the  plaintiffi'  affidavit^ 
is  not  sustained,  and  therefore  the  attachment  is  ordered  to 
be  dismissed. 

By  reference  to  section  230  of  the  code  it  will  be  seen, 
that  an  attachment  may  be  issued  ^^  when  a  debtor  has  sold, 
conveyed,  or  otherwise  disposed  of  his  property,  with  the 
fi'auduleut  intent  to  cheat  or  defraud  his  creditors,  or  to  hin- 
der or  delay  them  in  the  collection  of  their  debts."  The 
inteut,  that  is  fraudulent  intent,  is  made  the  essence  of  the 
right  to  issue  an  attachment — an  intent  or  purpose  to  hinder 
and  delay  creditors.  The  court  has  found  that  in  point  of 
fact  there  was  no  such  intent  in  the  present  case,  and  how  can 
we  gainsay  this  finding  in  the  absence  of  the  testimony  upon 
which  it  was  predicated  ?  It  is  claimed  on  the  part  of  the 
plaintifis  that  the  inteut  must  be  inferred  from  the  consequence 
of  the  act,  and  if  the  necessary  consequence  of  the  act  be  to 
hinder  or  delay  creditors,  the  necessary  inference  is  that  such 
was  the  intent  of  the  party,  and  therefore  it  was  fraudulent 
To  this  conclusion  we  can  not  assent  The  efi:ect  of  such  a 
doctrine  would  be  that  no  debtor,  in  failiog  circumistances, 
could  sell  his  propertj^on  credit,  however  advantageous  he 
might  deem  such  a  sale  to  be  for  himself  and  his  creditors. 
To  constitute  such  a  sale  fraudulent,  it  must  be  with  a  fraud- 
ulent intent  to  delay  or  hinder  the  creditor,  that  is,  an  intent 
to  injure  him,  and  reserve  some  supposed  benefit  to  the  debtor. 
But  if  we  come  to  consider  the  plaintiflfe'  proposition  to  the 
fullest  extent,  do  the  facts  found  by  the  court,  irrespective  of 
the  finding  as  to  the  matter  of  actual  intent,  necessarily  re- 
quire us  to  infer  such  intent  ?  Is  it  by  any  means  clear  that 
the  creditors  of  the  defendant  have  been,  or  could  have  been, 
injured  by  this  sale  or  exchange  of  property  ?    Plaintifls  rely, 
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in  their  affidavit,  upon  two  prominent  facts :  first,  the  sale  of 
goods  at  low  rates,  and  second,  the  sale  of  lands  at  high  rates. 
It  is  found,  first,  that  the  goods  were  sold  at  a  fair  price : 
second,  it  was  in  proof  that  the  lands  were  worth  the  price  at 
which  they  were  taken :  third,  it  is  found  that  the  stock  of 
goods  was  old.  What  they  could  have  been  sold  for  is  not 
found :  fourth,  it  does  not  appear  that  the  lands  may  not 
have  been  just  as  saleable,  and  at  as  high  a  price,  as  the 
goods.  There  is,  therefore,  no  injury,  in  fact,  found  to  have 
been  occasioned  to  creditors  by  the  sale,  and  no  intent  to 
injure  proven. 

Counsel  have  said  that  the  fact  of  taking  the  lands  upon 
the  representations  of  the  owner  was  a  circumstance  of  sus- 
picion. True,  it  may  have  been,  but  it  is  not,  of  itself,  fraud- 
ulent. Much  would  depend  upon  the  character  of  the  dealer. 
K  honest  and  upjight,  he  might  safely  rely  upon  his  represen- 
tations without  being  subjected  to  the  imputation  of  fraud. 
Nor  was  it  necessary  to  consult  creditors  as  supposed.  Defend- 
ant had  a  right  to  consult  friends. 

Now,  whatever  we  may  suspect  or  believe,  we  can  not  say, 
against  the  finding  of  the  judge  at  special  term  on  the  whole 
evidence,  that  the  creditors  of  the  defendant  were  to  be  either 
injured  or  hindered  by  the  sale  referred  to,  and  that  there 
was  a  fraudulent  design  so  to  injure  and  hinder  them. 

Judgment  affirmed. 


SAiimsBSON  Egbert  v.  Kew  England  Mutual  Lifb 

Insurance  Company. 

1.  Contracts  for  life  insurance  are  not  contracts  of  indemnity,  like  those  of 
fire  or  marine  insurance ;  they  are  agreements  on  the  part  of  the  insurer 
to  pay  a  presaribed  sum,  no  more  and  no  less,  if  the  person  whose  life  ia 
insured  shall  die  within  the  time  for  which  the  risk  was  taken. 

2.  The  premium  to  ho  paid  on  life  insurance  is  always  paid,  or  secured  to  he 
paid,  in  advance.  If  there  is  a  failure  to  pay  at  the  time,  when  by  the 
terms  of  the  policy  it  is  to  be  paid,  the  risk  is  at  an  end. 
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3.  When,  by  the  termfl  of  the  policy,  a  portion  of  the  annual  premium  is  to 
be  paid  in  advance,  and  the  residue  ^n  six  months,-  and  a  note  is  taken  for 
the  deferred  payment,  a  failure  to  pay  the  note  at  maturity  defeats  the 
policy,  so  that  if  within  the  year,  but  after  the  note  became  due  and  was 
unpaid,  the  life  should  terminate,  no  claim  can  be  set  ly^  against  the 
insurer ;  his  liability  no  longer  exists. 

Special  Term. — This  action  was  brought  upon  a  policy  of 
insurance,  issued  by  the  defendant,  on  the  life  of  George 
W.  Sessions.  The  policy  stated  that,  in  consideration  of 
ninety  dollars  and  forty  cents  paid  by  the  assured,  and  of  a 
like  sum  to  be  paid  on  the  22d  day  of  February  in  every 
year  during  the  continuance  of  the  policy,  the  life  of 
Sessions  was  insured  for  ^ven  years  from  the  22d  day  of 
February,  1855.  There  were  these  conditions  in  the  policy : 
^^In  case  the  premium  shall  not  be  paid  to  said  company  on 
or  before  the  time  herein  mentioned  for  the  j)ayment  of  the 
same,  then,  and  in  every  such  case,  said  company  shall  not 
be  liable  for  the  payment  of  the  sum  insured,  or  any  part 
thereof;  and  this  policy  shall  thereupon  cease  and  be  for- 
feited." "In  case  of  this  policy  becoming  null  and  void, 
the  holder  of  the  same  will  not  be  entitled  to  a  return  of 
any  part  of  the  premium  paid  thereon."  "  This  policy, 
and  any  sums  that  shall  become  due  thereon  from  said 
company,  for  loss,  or  for  distribution,  or  for  return  of 
premium,  are  pledged  and  hypothecated  to  said  company, 
and  they  have  a  lien  thereon,  to  secure  the  payment  of  any 
premium,  or  part  thereof,  on  which  credit  may  be  given, 
and  of  any  note  or  security  given,  or  to  be  given,  to  said 
company  therefor ;  and  on  non-payment  of  any  such  pre- 
mium, or  such  note  or  security,  or  any  part  thereof,  when 
due,  all  claim  on  this  policy  shall  be  forfeited  to  said  com- 
pany, and  the  policy  shall  be  void." 

It  appeared,  from  the  evidence,  that  when  application  for 
the  insurance  was  made,  which  was  by  a  printed  form  used 
by  the  company,  there  was  written  in  the  application,  by 
the  assured,  these  words :  "  Premium  payable  semi-annually 
in  advance."    A  policy  was  issued  upon  the  payment,  in 
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casb,  of  ^5.20,  and  the  giving  of  a  note  for  a  like  amount, 
stating  that  it  was  for  premium  on  the  policy,  and  payable 
on  the  22d  of  August,  1855,  with  interest  from  its  date, 
which  was  the  date  of  the  policy.  On  this  policy  there  was 
an  indorsefnent  by  the  agent  in  Cincinnati,  of  the  fact  that 
a  premium  note  for  $45.20  had  been  taken,  and  also  a  like 
sum  paid  in  cash.  The  policy,  so  indorsed,  was  returned, 
to  have  an  alteration  made  in  it,  at  the  request  of  the 
assured,  which  alteration  was  as  to  the  interest  of  the 
plaintiff^  Robert.  Another  policy,  with  the  desired  altera- 
tion, was  delivered  by  the  agent  in  Cincinnati,  to  the 
assured,  and  there  was  an  unintentional  omission  to  make 
the  indorsement  as  to  the  premium  note.  This  policy  was 
the  one  on  which  the  action  was  brought. 

The  note  for  $45.20,  due  on  August  22, 1855,  was  not 
paid,  and  this  note  still  remaining  unpaid,  and  there  having 
been  neither  a  demand  of  payment  nor  an  efler  of  payment, 
George  W.  Sessions  died  on  I^ovember  15, 1855,  and  notice 
of  his  death  was  given  to  the  agent  on  the  20th. 

There  was  evidence  on  the  part  of  the  defendants,  that 
about  August  9, 1855,  notice  of  the  day  the  note  became 
due  was  given  to  the  maker.  It  was  claimed,  on  the  other 
side,  that  no  such  notice  was  ever  received,  and  evidence 
was  given  to  show  that  the  agent  was  mistaken.  There  was 
evidence  on  the  part  of  the  plaintiff,  showing  that  it  was 
usual,  in  Cincinnati,  to  place  notes  in  bank  for  collection, 
and  that  it  was  the  custom  of  the  banks  and  bankers  to 
notify  the  makers  of  the  time  of  their  maturity. 

It  appeared  from  the  evidence,  that  the  note  for  $45.20, 
from  its  date  to  November  20, 1855,  had  remained  in  the 
keeping  of  the  agent  of  the  company,  in  Cincinnati ;  and, 
except  the  evidence  as  to  giving  notice  of  its  becoming  due, 
there  was  nothing  to  show  that  anything  had  been  done  in 
reference  to  it  before  the  death  of  Sessions.  After  his 
death,  on  [November  20, 1855,  the  plaintiff  offered  to  pay 
the  amount  of  the  note  to  the  agent  in  Cincinnati,  which 
he  declined  to  receive.    On  the  policy  was  a  statement,  or 
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notice,  that  no  agent  of  the  company  was  authorized  to 
waive  any  forfeiture. 
The  action  was  submitted  to  the  court 

« 

TUden^  Rairden  ^  Curweriy  for  plaintiff. 

Coffin  ^  MUchdl  and  Kebler  ^  Force^  for  defendant. 

Gholson,  J.  Before  proceeding  to  examine  the  particular 
circumstances  of  this  case,  it  is  proper  to  consider  the 
clauses  of  the  policy,  having  reference  to  the  premiums  to 
be  paid  to  the  company.  The  first  clause  is  clearly  intended 
to  show  the  amount  of  the  premiums  and  the  times  they 
are  to  be  paid.  The  second  clause  on  the  subject  clearly 
provides  that  if  a  premium  be  not  paid  at  the  time  men- 
tioned in  the  policy,  the  company  shall  be  no  longer  liable, 
and  the  policy  becomes  void.  The  third  clause  as  clearly 
provides  that  when  the  policy  becomes  void,  and  the  liability 
of  the  company  upon  it  ceases,  there  shall  be  no  right  in 
the  holder  of  the  policy  to  claim  or  recover  any  part  of  the 
premium  before  paid.  This  clause  was  intended  to  apply 
to  the  case  where  a  premium  had  been  paid  and  the  policy 
became  void  before  the  time  provided  for  the  payment  of 
another  premium.  It  might,  but  for  this  clause,  have  been 
claimed  that  the  consideration  having  failed  in  part,  there 
should  be  a  proportionate  return  of  the  premiums.  No  such 
claim  could  be  made  as  to  premiums  before  fully  earned. 
As  to  them,  such  a  provision  was  unnecessary,  and  the 
terms  of  the  clause  are  limited  to  any  part  of  the  premium 
before  paid,  meaning  the  current  premium  then  being 
earned.  The  last  clause  on  the  subject  of  premiums  is 
intended  to  provide,  generally,  for  circumstances  having 
relation  to  the  giving  of  credit  for  any  premium,  or  part 
thereof;  the  particular  circumstances  under  which  credit 
may  be  given  not  being  described,  but  left  to  an  arrange- 
ment  between  the  parties.  There  are  two  general  objects 
apparent :  First,  the  securing  a  lien  on  the  policy,  and  on 
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any  sums  becoming  due  thereon  for  the  payment  of  any 
premium,  or  part  thereof,  on  which  credit  may  be  given. 
Secondly,  to  make  the  continuance  of  the  policy  depend  on 
the  payment  of  any  premium,  or  part  thereof,  for  which 
credit  had  been  or  might  be  given,  when  the  same  became 
due. 

As  has  been  suggested,  the  system  of  credits  the  com- 
pany had  adopted,  either  generally  or  in  the  particular 
instance,  is  not  specified  in  the  policy.  If  credit  was  given 
for  the  first  premium,  or  a  part  of  it,  the  mode  and  time 
were  not  thereby  fixed  as  to  any  subsequent  premium,  and 
might  be  changed  by  the  parties.  Indeed,  there  is  nothing 
in  the  policy  which  at  all  makes  it  obligatory  on  the  com- 
pany to  continue  to  give  credit  for  the  future  premiums, 
though  it  might  have  been  given  for  the  first.  The  clause^ 
then,  being  general  in  its  terms,  and  intended  to  apply  to 
difiTerent  and  diflfering  circumstances,  it  is  not  necessary  that 
every  part  of  the  clause  should  have  meaning  and  efiect  as 
to  the  acts  of  the  parties  in  the  particular  case.  As  the 
credit  was  given,  a  portion  of  the  clause  might  have  no 
meaning.  By  a  change  in  the  mode  of  giving  credit,  or  an 
extension  of  the  time  of  credit,  its  proper  meaning  might 
appear.  The  clause  is  in  the  nature  of  a  fundamental  law, 
intended  to  apply  to  such  cases  as  might  come  within  the 
purview,  and  to  the  extent  only  that  they  might  b6  em- 
braced. It  does  not  necessarily  apply,  in  all  its  parts,  to 
every  case  in  which  credit  is  given  for  a  premium,  or  a  part 
thereof.  For  example,  the  portion  of  the  clause  securing  a 
lien  on  the  policy,  or  on  any  sums  of  money  becoming 
due  thereon,  might  be  operative  in  some  cases  and  not  in 
others. 

It  is  quite  clear  that  the  last  clause  on  the  subject  of  pre- 
miums, embraces  within  its  terms,  the  present  case.  The 
conclusion  most  obviously  presented  by  all  the  circum- 
stances of  the  case,  and  upon  a  fair  construction  of  the 
contract  is,  that  there  was  a  giving  of  credit  for  a  part  of 
the  premium.    The  whole  premium  was  not  paid  in  cash ; 
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for  one  half  of  it  a  credit  was  given,  and  a  note  taken  for 
the  amount.  The  clause,  in  express  terms,  provides  that  if 
any  note  given  to  the  company  for  a  premium,  or  a  part 
thereof,  shall  not  be  paid,  when  due,  all  claim  on  the  policy 
shall  be  forfeited  to  the  company,  and  the  policy  shall  be 
void.  The  contingency  for  which  provision  was  thus  made, 
happened.  A  note  was  given  for  a  part  of  the  premium ; 
it  became  due  during  the  life  of  the  assured,  and  was  not 
paid. 

It  is  claimed,  on  the  part  of  the  plaintiff,  that  the  recital 
in  the  first  clause  of  the  policy,  that  the  premium  for  the 
first  year  had  been  paid,  is  conclusive,  and  precludes  the 
defendant  from  showing  that  there  was  a  giving  of  credit 
for  a  part.  It  is  claimed  that  if  a  note  was  received,  it 
^must  be  considered  as  having  been  received  as  a  payment. 
Without  examining  into  the  various  decisions  upon  this 
subject,  I  think  there  are  several  satisfactory  reasons  why 
no  such  claim  can  be  sustained  in  this  case.  The  rule  would 
not,  certainly,  apply  to  a  case  where,  at  the  time  the  policy 
was  delivered,  there  was  an  indorsement  upon  it  showing 
the  truth,  that  half  the  premium  had  been  paid  and  a  pre- 
mium note  given  for  the  other  half;  nor  would  it  apply 
where  a  policy  so  indorsed,  had  been  returned  to  be  altered 
in  a  matter  for  the  benefit  and  accommodation  of  the  assured, 
and  another  policy  with  the  alteration,  being  substituted, 
and,  by  mistake  and  accidental  omission,  no  indorsement  was 
made.  There  is  another  reason  equally  satisfactory  to  my 
mind  why  there  is  no  estoppel  in  this  case.  The  very 
instrument  containing  the  recital  claimed  as  the  estoppel, 
also  shows  upon  its  face,  that,  notwithstanding  the  recital, 
the  existence  of  the  other  matter  is  contemplated,  and  the 
right  to  show  the  truth  is  reserved.  The  last  clause 
expressly  refers  to  "any  note  or  security  giveriy  or  to  be 
given"  for  the  premium,  or  any  part  thereof.  Why  refer 
to  a  note  given  at  the  time  of  the  delivery  of  the  policy 
unless  the  fact,  if  it  existed,  that  such  a  note  had  been  so 
given  might  be  shown  ?  There  is  still  another  reason,  which, 
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as  it  has  a  bearing  upon  another  point,  it  is  proper  to  state. 
The  execntion  and  delivery  of  the  policy  and  the  making 
and  delivery  of  the  note,  were  simultaneous  acts,  were  parts 
of  the  same  transaction,  and  as  to  the  point  of  dignity,  as 
contracts,  stand  in  law  on  the  same  footing,  neither  being 
under  seal.  ]!fow  the  note,  on  its  face,  expressly  shows  the 
consideration  for  which  it  was  given,  "being  in  part  of  pre- 
mium on  policy  No.  5237,  of  said  company,  on  the  life  of 
George  W.  Sessions."  Thus,  in  direct  terms,  negativing 
the  conclusion  that  the  whole  premium  had  been  paid,  and 
in  as  direct  terms,  bringing  the  note  itself  within  the  pro- 
visions of  the  last  clause,  as  a  note  given  for  a  part  of  a 
premium,  and  therefore  a  premium  note  within  the  mean- 
ing of  that  clause.  Here  it  is  proper  to  observe,  that  the 
terms  of  the  note  that  it  was  for  a  part  of  the  premium, 
meaning,  undoubtedly,  the  first  annual  premium  of  $90.40, 
together  with  the  fact  that  interest  is  charged  on  the  amount 
of  the  note  from  date,  shows  that  it  was  not  the  contract  of 
the  parties  that  the  premiums  were  to  be  paid  semi-annually. 
The  apparent  proposition  so  to  pay,  contained  in  the  appli- 
cation, was  either  not  assented  to  by  the  company,  or  more 
probably  was  understood  as  a  request  that  a  credit  of  six 
months,  according  to  the  conditions  in  the  policy,  should  be 
given  for  one-half  of  each  annual  premium ;  and  this  request, 
as  to  the  first  premium,  was  granted,  and  the  policy  and 
note  accordingly  executed  and  delivered. 

According  to  the  view  of  the  case  which  has  been  pre- 
sented, the  defense  of  the  defendant  must  be  made  good 
upon  the  breach  of  the  condition  as  to  the  non-payment  of 
the  note  given  for  a  part  of  the  premium;  and  the  plaintiff 
must  show,  either  generally  or  under  the  circumstances  of 
this  case,  upon  some  principles  of  law  or  equity,  a  right  to 
recover  notwithstanding  that  breach. 

As  a  general  rule,  when  the  terms  of  a  contract  between 
parties  are  ascertained,  what  those  terms  require  is  the  law 
of  the  case  and  must  determine  the  rights  involved.  If  the 
terms  of  the  contract  violate  no  law  or  principle  of  public 
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policy,  and  have  been  assented  to  upon  an  adequate  consid- 
eration, and  without  fraud  or  duress,  it  is  a  principle  of  the 
common  law  that  there  should  be  an  exact  and  strict  com- 
pliance. 18  Ohio,  79-88,  JSaston  v.  Pa.  ^  Ohio  Canal  Co.; 
5  Denio,  826-329,  Ugan  v.  Mut.  Ins.  Co.  of  Albany;  8  Hill, 
161-162,  Beadle  v.  Chenango  Co.  Mwt.  Ins.  Co.;  2  Denio, 
76-84,  Jennings  v.  Chenango  Co.  Mut.  Ins.  Co. 

To  the  strict  and  rigorous  rule  of  the  common  law,  as  to 
the  constraction  and  enforcement  of  contracts  and  con- 
ditions, an  exception  has  been  established  by  which  relief 
is  given,  in  certain  cases  upon  principles  of  equity,  against 
penalties  and  forfeitures.  In  some  cases,  this  relief  has  been 
obtained  in  a  court  of  law ;  in  others,  an  application  to  a 
court  of  equity  has  been  required.  In  what  cases  and  under 
what  circumstances  this  relief  would  be  afforded  in  equity, 
has  been  a  subject  of  no  little  discussion. 

"  There  is  no  branch  of  the  jurisdiction  of  equity  more 
delicate  than  that  which  goes  to  restrain  the  exercise  of  a 
legal  right.  That  jurisdiction  rests  only  upon  this  principle, 
that  one  party  is  taking  advantage  of  a  forfeiture."  "  Equity 
will  relieve  where  a  penalty  is  forfeited,  if  the  case  admits 
of  a  certain  compensation ;  and  the  true  foundation  of  the 
relief  is,  that  when  penalties  are  designed  only  to  secure 
money,  or  damages  really  incurred,  if  the  party  obtains  his 
money  or  damages,  he  gets  all  that  he  expected  or  required." 
The  principle  is  not  confined  in  its  application,  to  breaches 
of  covenants  for  non-payment  of  rent.  "  It  is  still,  however, 
in  all  the  cases,  a  forfeiture  or  penalty  which  is  in  question." 
2  Johns.  Ch.  526-535,  Skinner  v.  Dayton.  "  It  is  said,  that  in 
all  cases  of  penalty  or  forfeiture,  equity  will  relieve,  if  compen- 
sation can  be  made  and  the  default  be  only  in  time.  The  true 
ground  of  relief  in  such  eases,  is  to  be  found  in  the  intention 
of  the  parties.  Where,  from  the  nature  of  the  agreement, 
the  penalty  is  only  intended  as  a  Becurity  that  the  consid- 
eration shall  be  performed,  a  court  of  equity  may  relieve; 
for,  notwithstanding  they  do  so,  they  give  the  party  that 
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which  he  stipulated  to  receive,  and  therefore  no  injury  is 
done ;  but  where  the  relief  would  destroy  the  substance  of 
the  contract,  as  if  the  thing  stipulated  be  a  collateral  act, 
relief  can  not  be  granted,  for  no  precise  value  can  be  affixed 
to  such  an  acf    1  Ohio,  14, 20,  Hutcheson  v.  McNuU. 

It  will  have  been  observed  from  the  statement  of  the 
principle  in  the  authorities  quoted,  that  it  is  the  intention 
of  the  parties  which  is  to  be  looked  at,  to  ascertain  whether, 
in  a  particular  case,  there  be  a  proper  ground  for  relief; 
whether  the  case  be  one  of  the  exaction  of  a  forfeiture,  or 
tibe  relief,  if  granted,  would  destroy  the  substance  of  the 
contract,  according  to  the  real  intention  of  the  parties? 
And  this  intention  is  to  be  ascertained  from  the  nature  of 
the  agreement  rather  than  from  the  language  of  the  con- 
tract. 16  Mees.  &  Wels.  854,  Price  v.  Oreen.  Of  this,  the 
cases  as  to  liquidated  damages  present  an  obvious  illustra- 
tion. Parties  can  not,  by  any  particular  phraseology,  turn 
what  is  properly  a  penalty  into  liquidated  damages.  5 
Cowen,  150,  6,  Spencer  v,  Tilden.  It  will  be  observed  that 
in  one  of  the  authorities,  the  case  of  a  collateral  act,  as  to 
which  no  value  can  be  fixed,  is  put  as  an  example  merely, 
and  does  not  exclude  the  idea  that  there  may  be  cases  where 
no  relief  can  be  obtained  when  there  has  been  a  breach  of  a 
covenant  for  the  payment  of  money  at  the  specified  time. 
That  there  are  such  cases,  is  shown  by  the  authorities;  2 
Story's  Equity,  §1325 ;  18  Ves.  438, 484,  Sparks  v.  Pro.  Liv. 
Water  Wtyrks;  1  Russ.  &  My.  506,  4  Cond.  Eng.  Ch.  588. 
Davis  V.  Thomas.  But  without  inquiring  now  into  their 
character,  or  the  principle  on  which  they  rest,  I  proceed  to 
the  direct  question,  whether  there  can  be  relief  against  the 
prescribed  consequence,  in  a  policy  of  life  insurance,  of  the 
non-payment  of  the  premium  at  the  time  it  becomes 
payable,  according  to  the  contract  between  the  parties. 

It  is  difficult  (looking  at  the  clauses  in  the  policy)  to  see 
any  clear  distinction,  as  regards  relief  in  equity,  between  the 
non-payment  of  an  annual  premium  a(  the  stipulated  time, 
and  the  non-payment  of  a  premium,  or  part  thereof,  for 
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which  credit  had  been  given.  If,  for  example,  the  company 
had  given  credit  for  one-half  of  the  premiom  for  a  year,  then 
the  second  annual  premium,  as  well  as  the  part  for  which 
credit  had  been  ^ven,  would  become  due  at  the  same  time. 
Why  should  a  different  rule  apply?  Was  it  not  the  intention 
of  the  parties,  and  is  it  not  the  nature  of  the  agreement,  that 
they  should  stand  on  the  same  ground  ?  Indeed,  the  counsel 
for  the  plaintiff,  during  the  argument,  was  understood  to 
claim  that  relief  would  be  proper  in  either  case,  interest  for 
the  delay  being  sufiicient  compensation  as  well  in  one  case 
as  in  the  other,  and  if  there  be  nothing  in  the  nature  of  the 
agreement  to  show  that  this  would  not  be  so,  the  concluaon 
seems  just. 

I  shall,  therefore,  inquire,  in  the  first  place,  as  to  the  ordi- 
nary annual  premium,  in  a  life  policy,  whether  its  non-pay- 
ment at  the  stipulated  day  really  forfeits  any  further  right, 
or  whether  the  condition  requiring  such  payment  is  a  mere 
penalty,  as  to  which  relief  will  be  given  on  the  payment  of 
interest,  and  this  though,  while  the  premium  remained  un- 
paid, the  assured  died  ?  To  the  proposition  thus  generally 
and  simply  stated,  there  can,  I  think,  be  but  one  answer; 
and,  until  it  was  presented  in  the  examination  of  the  case,  I 
bad  never  supposed  there  could  be  any  doubt  but  that,  from 
the  very  nature  of  the  contract  of  life  insurance,  the  prompt  ^ 
and  punctual  payment  of  the  premiums  was  of  the  very  sub- 
stance of  the  contract 

An  attempt  was  made,  in  an  early  case,  to  assimilate  the 
conditions  in  a  life  policy/^quiring  the  payment  of  tie  pr*- 
mium,  to  the  condition  annexed  to  a  deed  conveying  real 
estate.  But  the  court  said  that  the  analogy  did  not  hold, 
and  that  the  rules  applicable  to  conditions  with  respect  to 
lauds  did  not  apply.  ^'  This  is  a  contract  of  assurance,  and 
must  be  construed  according  to  the  meaning  of  the  partiea, 
expressed  in  the  deed  or  policy."  12  East,  183,  Want,  et  oL 
V.  Blunt. 

From  the  nature  of  the  contract  for  life  insurance,  it  ap- 
pears to  have  been  considered  that  the  annual  premium  not 
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being  paid,  to  anthorize  a  recovery  something  most  have 
taken  place  subsequently  between  the  parties,  which  would 
amount  to  a  new  contract  12  East,  183 ;  7  Mees.  &  Wels. 
150,  Aeey  v.  Femiz ;  8  Georgia,  584,  Mid.  Life  Ins.  Co.  v. 
Buse.  Of  this,  the  subsequent  rec^ft  of  the  premium,  and 
other  acts,  might  be  proper  evidence.  18  Barb.  641,  Buckb^ 
V.  U.  S.  Ins.  A.  ^  T.  Co. ;  27  Eng.  Law  and  Eq.  140,  Wing  v. 
Harvey.  But,  in  the  absence  of  any  such  acts,  no  case  can  be 
found,  at  law  or  in  equity,  in  which  a  recovery  was  enforced. 

There  is,  however,  to  my  mind,  a  still  stronger  reason  why, 
as  to  the  ordinary  annual  premium  in  a  life  policy,  there  can 
be  no  relief  in  case  of  its  non-payment  on  the  day  specified. 
The  contract  is  of  the  description  which  iq  ti^rmed  unilateral. 
To  have  it  continue  from  year  to**  year  is  in  the  nature  of  a 
privilege,  secured  by  the  agreement  of  the  company.  It 
may  be  waived  or  abandoned  by  the  party,  and  the  company 
has  no  right  to  thrust  it  upon  him  without  his  consent,  ex- 
pressed in  the  mode  and  at  the  time  appointed,  and  the  very 
nature  of  the  business  of  the  company  requires  that  they 
should  know,  at  the  time,  whether  their  agreement  is  to  con- 
tinue. The  principle  upon 'which  relief  has  been  refused,  in 
the  case  of  a  privilege  of  purchase,  fully  applies.  1  Buss.  & 
My.  606,  Davis  v.  Thomas. 

It  remains,  in  the  next  place,  to  consider  whether  the  con- 
dition in  the  policy,  as  to  a  premium  note,  stands  on  the  same 
footing  as  that  in  relation  to  the  annual  premimn ;  and  it  is 
upon  this  point  of  the  case  alone,  as  to  which  I  have  found 
it  difficult  to  come  to  an  entirely  satisfactory  conclusion.  On 
the  one  hand  there  are  conclusive  considerations  applying  to 
the  annual  premium,  which  do  not  apply  to  the  premium 
note,  particularly  that  just  mentioned,  the  want  of  any 
mutuality  of  contract,  in  the  one  case,  and  its  apparent 
existence  in  the  other.  On  the  other  hand,  the  well  under- 
stood condition  that  the  prompt  payment  of  premiums  was 
necessary  to  continue  the  existence  of  the  policy,  and  the 
reasonable  conclurion  that  it  was  the  intent  of  the  parties,  as 
expressed  in  the  clause  as  to  credit,  only  to  waive  paitially 
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and  temporarily  this  payment,  retaining  in  full  force  the 
condition.  In  other  words,  providing  in  such  a  case  as  the 
present,  substantially,  though  not  in  form,  for  semi-annual 
premiums. 

I  have  considered  several  collateral  questions  as  tending  to 
throw  light  on  the  principal  one,  and  among  others,  whether, 
on  the  non-payment  of  the  premium  note,  the  company,  had 
they  elected  so  to  do,  might  have  maintained  an  action  for 
the  amount,  and  so  enforced  the  continuance  of  the  contract 
until  the  end  of  the  year.  With  a  view  to  this  question,  a 
case  recently  decided  in  Indiana  has  been  called  to  my  atten- 
tion ;  6  Ind.  170,  Ind,  Mut  Ins.  Co.  v.  Conner.  That  was 
the  case  of  a  fire  policy,  and  a  premium  note  had  been  given. 
The  risk  was  ended  by  a  sale  of  the  property  insured.  The 
court  held  that  the  consideration  of  the  premium  note,  up  to 
the  date  of  the  sale,  was  good,  and  it  having  been  paid  in 
that  proportion,  there  could  be  no  recovery  for  the  balance. 
This  case,  it  will  be  readily  seen,  is  not  entirely  applicable  to 
the  present  There  the  claiming  to  recover  on  the  note 
would  not  affirm  and  continue  the  risk ;  here  it  might  have 
that  effect.  The  principle  decided,  however,  appears  to  be 
important  and  just.  It  is  the  principle  before  adverted  to, 
and  in  reference  to  which  one  of  the  clauses  of  the  policy 
appears  to  have  been  framed — ^the  one  which  provides  that 
there  can  be  no  recovery  back  of  a  premium  paid,  when  the 
policy  has  become  void.  This  clause  would  not  enable  the 
company  to  recover  money  for  a  consideration  which  had 
failed. 

Having  regard  to  this  principle,  it  would  appear  to  place 
the  company  in  this  position — either  that  there  was  no  right 
to  recover  on  the  note  (in  other  words,  that  the  obligation 
upon  the  policy  and  note  had  both  ceased),  or  that  some  act 
of  election  must  be  made,  either  to  affirm  or  disaffirm  tie 
continued  existence  of  the  obligation,  both  on  the  note  and 
the  policy ;  and  until  such  act  of  affirmance  or  disafiirmance, 
if  made  within  a  reasonable  time,  the  obligation  on  each 
side  might  be  considered  as  still  continuing.    Now,  an  act  of 
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affinnance,  or  disaffirmancey  and  particularly  the  latter,  if 
requisite,  could  only  be  performed  by  a  personal  demand,  or 
something  equivalent  At  least,  it  must  require  some  act  to 
be  in  some  form  communicated  to  the  other  party.  Is  there 
any  reason  to  suppose  that  the  rights  of  the  party  not  in  de- 
fault in  this  case,  and  secured  by  the  express  provision  of  the 
agreement,  depend  on  the  performance  of  any  such  act,  and 
remain  in  abeyance  until  it  is  performed  ? 

The  well-established  principles  of  law  impose  no  such  bur- 
den. I  do  not  find  that  the  maker  of  a  note  is  entitled  to 
notice  or  demand  in  any  form.  He  is  "  bound  to  pay,"  with- 
out notice,  to  whomsoever  may  happen  to  be  the  holder,  on 
the  precise  day  when  it  becomes  due.  K  he  places  himself 
in  a  situation  of  hardship,  from  the  difficulty  of  finding  out 
the  holder,  it  is  his  own  fault;  2  Mees.  &  Wels.  223,  Poole  v. 
Tumbridge.  When  there  is  a  covenant  to  pay  a  sum  of  money 
in  gross,  on  a  day  certain,  it  is  incumbent  on  the  covenantor 
to  seek  out  the  person  to  be  paid,  aud  pay  or  tender  him  the 
money,  and  for  the  simple  reason  that  he  has  contracted  so 
to  do ;  8  Exch.  689-696,  HaMane  v.  Johnson ;  and  it  has  been 
held,  that  where  a  condition  is  annexed,  by  will,  to  a  devise 
or  bequest,  and  no  one  is  bound  to  give  notice  of  such  con- 
dition, the  parties  must  themselves  take  notice,  and  perform 
the  condition,  in  order  to  avoid  a  forfeiture ;"  10  Ves.  246, 
note ;  2  Atk.  619,  Chauncy  v.  Gray  don. 

The  question  whether  the  company  was  bound  to  do  any 
act  in  disafikmance  of  the  contract  will,  at  last,  be  found  to 
depend  on  the  intention  of  the  parties,  as  shown  by  the  nature 
of  tlie  agreement,  and  to  resolve  itself  into  the  general  ques- 
tion under  consideration.  As  a  general  rule,  a  condition  in  a 
policy  not  complied  with,  defeats  it,  and  no  act  is  required  on 
the  part  of  the  company ;  1  Phil,  on  Ins.,  ch.  9,  410 ;  2  Denio, 
75-84 ;  7  Wend.  270,  Fowler  v.  ^tna  Ins.  Co.  I  have 
foimd  no  authority  which  establishes  an  exception  in  the  case 
of  a  condition  as  to  the  non-payment  of  a  premium  note.  There 
is  one  case  which  would  appear  to  show  that  there  is  no  excep- 
tion ;  but,  being  a  case  at  law,  it  is  not  conclusive  as  to  the  point 
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nnder  consideration.  It  was  the  case  of  a  fire  policy  issued  by 
a  mutual  company  for  five  years.  Premium  notes  had  been 
given,  upon  which  assessments  were  payable  thirty  days  after 
notice ;  and  the  policy  provided  that  in  case  of  the  non-payment 
of  any  assessment,  the  policy  was  thenceforth  null  and  void.  An 
assessment  was  made  and  not  paid ;  and,  a  loss  occurring,  the 
non-payment  of  the  assessment  was  set  up  as  a  defense  to  the 
action.  The  court  said :  "  The  parties  may  insert  what  con- 
ditions they  please  in  a  policy,  provided  there  be  nothing  in 
them  contrary  to  the  criminal  law,  or  public  policy.  This  is 
constantly  done  in  marine  policies,  and  the  principle  extends 
to  all  other  policies  ;"  3  Hill,  161,  Beadle  v.  Chenango  Co, 
Mat.  Ins.  Co.  The  court,  in  this  case,  appear  to  place 
a  condition  as  to  the  payment  of  premium  notes  upon 
the  same  footing  as  other  conditions  usually  contained  in 
policies. 

If  the  breach  of  such  a  condition  is  a  good  defense  at  law, 
the  absence  of  any  case  in  which  relief  has  been  given  in 
equity,  upon  the  general  ground  of  the  jurisdiction  to  relieve 
against  forfeitures,  is  a  forcible  objection  to  the  propriety  of 
extending  that  branch  of  the  jurisdiction  to  such  cases.  After 
much  reflection  on  the  subject,  there  are,  to  my  mind,  seri- 
ous objections  to  any  such  relief  in  this  case  upon  the  prin- 
ciples which  appear  to  have  been  established  upon  the  sub- 
ject, and  which  have  been  before  stated. 

The  contract  of  life  insurance  is  one  of  a  peculiar  nature. 
The  company,  for  example,  is  called  on,  in  this  case,  for  the 
consideration  of  ninety  dollars  and  forty  cents,  to  pay  eight 
thousand  dollars.  If  such  demands  are  enforced,  as  they 
undoubtedly  may  be,  when  there  has  been  a  compliance 
with  the  terms  of  contract,  in  what  mode  is  the  loss  to  be 
made  up  unless  by  the  receipt  of  premiums,  and  the  judi- 
cious investment  and  use  of  the  money  received?  It  is 
very  justly  said,  in  the  printed  form  of  the  application  of 
the  company,  which  is  a  mutual  insurance  company,  that 
"  the  stability  and  permanency  of  such  a  company,  depends : 
1.  Upon  an  adequate  premium  being  demanded.    2.  Upon 
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its  being  paid^  or  Bufficiently  secured)  so  that  the  company 
shall  not  ran  a  risk  on  lives  any  fiurther  than  each  one  con- 
tributes his  jnst  proportion  to  the  funds  of  the  company/' 
To  carry  out  and  enforce  this  principle  is,  in  my  opinion,  the 
object  of  the  clause  which,  in  effect,  makes  the  continuance  of 
any  interest  in  the  funds  dependent  on  a  strict  compliance 
with  the  obligation  as  assumed,  to  contribute  to  them.  I  can 
not  resist  the  conclusion  that  the  prompt  pf^yment  of  the  pre- 
mium is  of  the  substance  of  the  agreement,  in  a  contract  of. 
life-insurance,  and  that  this  principle  applies  as  well  to  the 
case  of  a  premium  for  which,  in  favor  of  the  assured,  a  credit 
has  been  given,  as  to  any  other. 

Such  being  the  principle  applicable  to  the  case,  in  my  opin* 
ion,  there  is  nothing  in  the  fact  of  a  note  being  given  and 
being  retained  by  the  company,  which  forbids  its  applicatipn. 
On  the  contraiy,  taking  the  policy  and  the  note  together,  as 
one  and  the  same  transaction,  w;hich  it  would  still  more  prop- 
erly be,  had  the  indorsement  been  made,  I  think  it  might  be 
very  fairly  cl^vimed ,  that,  upon  the  non-payment  of  the  note, 
being  for  a  definite  pdrt  of  the  current  annual  premium,  and 
the  consideration,  by  the  terms  of  agreement,  ceasing,  the. 
company  could  not  have  enforced  its  payment 

It  has  not  escaped  my  observation,  that  the  note  is  ipade 
payable  to  order ;  but  it  could  not  be  negotiated,  and  there 
could  have  been  no  intuition  that  it  should  be  negotiated,  so 
as  to  be  clear  oi  the  condition  in  the  policy  upon  which  its 
consideration  depended.  For  that  consideration,  and  its  con- 
nection with  the  particular  policy,  is  clearly  shown  on  the 
fiEu^e  of  the  note,  aoid  it  could  not  be  taken  without  full  notice. 
The  fact  that  this  statement  appears  on  the  note,  and  that 
there  was,  or  should  have  been  an  indorsement  of  the  receipt 
of  the  note  upon  the  policy,  is,  as  has  been  before  suggested, 
strongly  significant  to  show  that  it  was  the  intention  of  the 
parties  to  carry  out,  in  substance,  the  proposition  which,  in 
&ct  appears  to  have  been  made,  that  a  semi-annual  premium 
should  be  paid. 

It  has  been  claimed  for  the  plaintiff,  that  if,  upon  the 
24 
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general  grounds  of  the  jtiriadictioii  in  equity  to  relieve  agaioik 
foTfinture  there  can  be  no  relief,  still,  there  are  special  and 
particular  grounds  upon  which  it  maj  be  granted*  I  have 
already  made  observations  on  the  point  as  to  notice  of  the 
time  the  note  became  due,  and  endeav<Hred  to  show  that  th^e 
was  no  right  to  require  or  expect  notice.  I  do  not  find,  in 
this  case,  that  there  have  been,  on  the  part  of  the  company, 
any  acta  of  waiver.  K  the  agent  had  done  any  acts  of  that 
description,  no  authority  for  them  from  the  company  has  been 
shown.  That  he  had  no  such  authority  was  netted  to  the 
assured  by  an  indorsement  at  the  foot  of  the  policy. 

Upon  a  full  view  of  the  whole  case,  on  its  merits,  I  feel 
bound  to  come  to  the  conclusion^  that  there  must  be  a  finding 
for  the  defendant 

Judgment  for  defendant 


Thb  Wxstebk  Fkmalb  Sbhutabt  v.  John  M.  Blaib. 

1.  When  a  corporation  liM  no  corporate  seal,  and  the  board  of  tnuteei^ 
authorised  by  law  to  transact  the  bosineis  of  the  corporation,  resolTed,  at 
a  stated  meeting,  to  submit  their  oontrorersy  vith  the  defendant  to  arbi- 
tration,  and  empowered  their  president  to  complete  the  proper  arrange* 
ments,  preparatory  to  the  submission,  an  arbitration  bond,  made  and 
signed  in  the  name  ot  the  corporation,  by  the  president  with  his  priTata 
seal,  in  scrawl,  attached,  is  valid  against  the  eorporatioa. 

1.  To  authorise  an  award,  in  pursuance  of  a  submission  to  arbitration,  to 
be  made  a  rule  of  oourt,  under  the  statute  of  1831,  the  bond  must  contain 
the  names  of  the  arbitrators. 

8.  After  the  submission,  once  duly  made,  it  can  not  be  revcked:  thougk 
otherwise  at  common  law. 

4  If  one  of  the  arlMtraton  la  biased,  or  interested,  and  the  other  party 
waspgnorant  of  the  fact,  it  is  a  disqualiflcation  wlkich  he  may  afterwsid 
insist  on. 

6.  If  the  arbitrators  misbehare,  as  by  hearing  testimony  ftom  one  party  in 
the  absence  and  withont  the  knowtodge  of  the  other,  the  award  will  be 
letasida. 

Special  Term. — On  motion  to  make  an  award  a  rule  of 
oourty  and  for  judgment. 
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The  facts  are  sufficiently  stated  in  the  decision. 

Woodruff  jf  Hopkins  and  TSderij  Bairden  ^  Ourtcm^  for  the 
motion. 

Sainesj  TMd  ^  Lyde  and  Ooffin  ^  HUehdly  contra. 

Stobbb,  J.  This  is  an  application  to  make  an  award  a 
role  of  this  conrt^  nnder  the  act  authorizing  and  regulating 
art>itrfttions,  passed  Vebruary  17, 1881.    Swan's  Stat  44. 

The  application  is  resisted  on  several  grounds : 

1.  First:  Because  the  plaintiff  oUd  not  execute  the  bond 
required  by  section  2  of  the  statute  authorizing  the  sub^ 
mission. 

The  bonds  are  dated  on  the  same  day,  and  are  both 
escecuted  by  Blair  and  the  plaintiff,  the  execution  by  the 
plaintiff  being  in  the  following  words : 

^For  which  payment,  well  and  truly  to  be  made,  we 
bind  the  Western  Female  Seminary,  a  corporation  as  afore* 
said,  laer  successors  and  assigns,  each  and  every  of  them. 
Sealed  with  our  seals,  Mid  dated  this  28th  day  of  July,  a.  j>. 
1856."  The  previous  portion  of  the  bond  commencing  in 
these  words :  ^  Enow  all  men  by  these  presents,  that  the 
Western  Female  Seminary,  a  corporation  under  the  general 
law  of  Ohio,  situate  at  Oxford,  Butler  county,  Ohio,  are 
held  and  firmly  bound  unto  John  M.  Blair,  in  the  sum  of 
five  thousand  dollars:"  the  condition  of  which  was,  to 
abide  by  and  perform  ^^the  decision  of  Guernsey  Y.  Boots 
and  John  H.  Coleman,  and  such  third  person  as  may  be 
selected  by  them,  who  are  chosen  as  arbitrators,  as  well  by 
and  on  behalf  of  said  John  M.  Blair  as  of  the  said  Western 
Female  Seminary/*  etc 

The  sigaatnre  is  the  ^Western  Female  SeminMy,  by 
Daniel  Teaney,  President.  [sial.]" 

The  two  arbitrators  named  made  selection  of  William  B« 
Moores,  and  upon  the  hearing  of  the  controversy  an  award 
was  made  and  submitted  in  writing,  under  the  hands  and 
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seals  of  Roots  and  Moores,  finding  that  Blair  was  indebted 
to  the  Seminary  in  the  amount  of  $1,969.18. 

It  is  admitted  that  the  corporation  had  no  common  seal ; 
and  it  is  proved  by  the  president  that  no  private  seal  of  any 
of  the  officers  had  been  especially  adopted.  The  board  of 
trustees,  however,  who  were  authorized  by  law  to  transact 
the  business  of  the  corporation,  had  previously  resolved,  at 
a  stated  meeting,  to  submit  their  controversy  with  the 
defendant,  to  arbitration,  and  empowered  their  president 
to  complete  the  proper  arrangements  preparatory  to  the 
submission. 

There  can  be  no  doubt  Ihat  the  only  mode  by  which  a 
corporation  could  make  a  deed,  at  common  law,  was  by  the 
use  of  its  common  seal,  or  by  the  adoption  of  some  private 
seal,  if  no  common  seal  existed.  This  rule  was  formerly 
very  strictly  observed,  even  to  the  extreme  of  technicality, 
but  has  been  greatly  modified  in  later  times.  The  weight 
of  modem  authority  applies  the  same  implication  to  the 
execution  of  such  an  instrument  as  the  paper  before  us,  as 
to  a  bond  executed  in  due  form.  In  both  cases,  the  execu- 
tion will  be  held  to  be  valid,  prima  fade,  and  obligatory  on 
the  parties  intended  to  be  bound.  To  avoid  it,  a  want  of 
authority  on  the  part  of  the  agent  to  sign  the  instrument^ 
or  to  use  his  private  seal,  should  be  proved ;  and  certainly, 
under  our  practice,  the  obligor  of  any  bond,  as  well  as  the 
maker  of  every  note,  whether  an  individual  or  a  corporate 
body,  is  compelled  to  deny  under  oath,  the  execution  of  the 
instrument,  before  the  plaintiff  is  required  to  prove  it. 

When  the  common  seal  of  a  corporation  is  affixed  to  an 
instrument,  it  is  an  established  rule  that  it  will  be  presumed 
the  ofi3loers  did  not  exceed  their  authority,  and  the  seal  itself 
is  evidence  that  it  was  properly  affixed.  The  oontraiy  must 
be  shown  by  the  objecting  party.  Angel  k  Amee  on  Corp. 
115;  6' Paige,  60,  Lovett  v.  The  Steam  Saw  MtU  Aseociaiian; 
12  Wheat  70,  Bank  U.  8.  v.  Dandridge;  8  Pick.  66,  Nao 
England  Mar.  Ins.  Oo.  v.  DtWdf;  21  Pick.  488,  MUl  Bam 
Foundry  v.  Hovey;  12  TS.  H.  484,  Flint  v.  CUTdan  Oo^  etc. 
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The  purpose  for  the  courts  to  accomplish^  whenever  the 
validity  of  contracts  is  questioned,  is  to  ascertain  what  the 
parties  intended  to  do ;  and  where  the  assent  of  both  may 
fidrly  be  presumed,  they  will  be  held  bound  by  their  admis*- 
sions,  either  express  or  implied.  In  the  present  case,  the 
corporation  does  not  deny  its  liability  nor  impute  any  defect 
in  the  mode  of  executing  the  bond  by  the  president 

The  plaintiff  has  asked  us  to  make  the  award  a  rule  of 
court,  and  thus  admitted  the  liability.  If  they  should 
have  disputed  it,  they  would  have  been  estopped.  Beyond 
this,  both  parties  have  proceeded  under  the  submission  on 
the  faith  that  they  were  mutually  bound.  Neither  claimed 
that  the  bond  required  by  law  had  not  been  properly  exe- 
cuted, during  the  progress  of  the  arbitration,  and  never  until 
this  motion  was  made. 

We  must  regard,  therefore,  the  several  obligors  to  have 
admitted  their  liability  and  given  their  full  assent  to  the 
bond,  if  the  execution  had  been  originally  defective.  We 
can  not  pennit  either,  in  this  stage  of  the  case,  to  deny 
their  liability.  They  must  be  estopped. 

If  a  judgment  should  be  rendered  upon  a  bond  defect- 
ively  executed,  when  all  parties  had  their  day  in  court,  and 
permitted  the  case  to  be  decided  on  the  merits  without 
excepting  to  the  mode  in  which  the  bond  was  executed, 
there  certainly  could  be  no  cause  of  complaint;  and  the 
award  made  in  this  case  must,  for  all  practical  purposes, 
produce  the  same  result. 

We  hold,  then,  that  the  first  objection  made  by  the 
defendant  must  be  overruled. 

2.  The  second  ol^ection  taken  is,  that  the  bond  does  not 
contain  the  names  of  the  arbitrators,  as  required  by  section 
2  of  the  statute. 

The  language  of  the  section  is :  <^  The  parties  to  such 
submission  may  enter  into  arbitration  bonds,  which  bonds 
shall  be  conditioned  for  the  faithful  performance  of  the 
award,  or  umpirage,  setting  forth  the  name  or  names  of  the 
arbitrators  or  umpire,  and  the  matter  or  matters  submitted 
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to  his  or  their  determination ;  and  when  such  is  the  agree- 
ment, that  such  BubmisBion  be  made  a  rule  of  any  oonrt  of 
record  within  this  State,  or  a  rale  of  any  partacnliur  court  of 
record  named  in  the  submission." 

The  question  now  arises,  does  the  bond  conform  to  the 
statute  in  the  substantive  provisions? 

At  common  law,  it  was  the  right  of  any  person  to  sulmut 
his  claims  to  the  arbitrament  of  others,  and  the  agreement 
to  submit  would  bind  aU  the  parties,  whether  in  writing  or 
by  parol  merely.  Awards  made  pursuant  to  such  subm]»> 
sions  were  regarded  by  the  courts  with  great  &vor,  as  they 
tended  to  quiet  litigation,  and  were  determined  by  the 
tribunal  elected  by  the  parties  themselves.  Where  the 
remedy  to  enforce  the  award  is  not  in  the  usual  mode,  by 
action,  but  is  sought  through  the  intervention  of  the  statute 
which  gives  a  summary  process,  by  attachment,  to  compel 
the  performance  of  the  award,  it  is  but  the  application  of 
the  ordinary  rule  by  which  the  jurisdiction  of  courtB  is 
regulated,  to  require  that  all  the  requisites  of  the  statute 
authorizing  the  submission  shall  have  been  subetantiaUy 
fulfilled. 

Thus,  under  the  statute  of  9th  and  10th  William  m,  du 
15,  which  permits  awards  to  be  made  a  rule  of  court,  it  has 
been  held  ^^  that  no  parol  submission  is  within  the  statute.'' 
7  D.  &  E.  1,  Arisdl  v.  Evans,  So  the  bond  must  express  that 
the  award  shall  be  made  a  rule  of  court,  or  it  will  not  be 
allowed  to  be;  Str.  1178,  Harrison  v.  Qnmdy;  and  where  the 
submission  is  not  clearly  within  the  statute,  the  parties  will 
be  left  to  their  action;  8  Neville  k  Manning,  860,  in  r» 
Lee,  et  al. 

The  statute  authorizing  submission  in  Massachusetts, 
required  that  the  same  should  be  made  to  three  arbitrators, 
and  where  a  submission  was  made  to  two  only,  it  was  held 
by  the  court,  4  Mass.  532,  Monasiet  v.  Posi^  et  oL,  that  ""this 
error  was  fatal  The  statute  must  be  strictly  pursued. 
Where  the  parties  leave  the  common  law  for  these  peculisr 
remedies,  they  can  not  expect  the  court  to  show  tiiem 
particular  favor.** 
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In  Illinais  the  same  rale  is  adopted,  and  the  same  reason*- 
ing  is  osed  to  sustain  it  16  IlL  STS,  Low^  et  al.  v.  NoUe. 
:  In  oar  oWn  State,  the  practice,  eo  fiu*  as  our  knowledge 
extends,  has  been  uniform  in  requiring  the  submission  to 
.oonfoim  to  the  statute  in  eyery  essential  particular.  This 
is  recognized  bj  the  Supreme  Court  in  8  Ohio,  286,  Strum 
T.  Ounmnghanu 

The  conformity  of  the  submisidon  to  the  statute  is  held 
to  confer  jurisdiction  upon  the  court  to  act  upon  the  award; 
and  as  section  10  of  the  statute  ^ves  power  to  the  court  to 
punish  for  disobedience  of  the  award,  ^<  as  for  a  contempt  of 
«ourt,  either  by  attachment,  sequestration,  or  execution,  as 
the  nature  of  tiie  case  may  require,''  it  must  be  considered 
in  the  character  of  a  penal  law,  which  can  never  impart 
jurisdiction,  except  its  terms  are  substantially  complied 
with* 

The  statute  requires^  in  express  language,  that  the  names 
of  the  arbitrators  or  umpire  shall  be  inserted  in  the  bonds. 
Here,  all  the  persons  to  whom  the  controversy  was  to  be 
submitted,  are  called  arbitrators,  and  there  is  no  power 
given,  by  law,  to  dispense  with  the  name  of  either ;  there  is, 
also,  lio  power  by  which  those  who  are  named  may  select 
or  appoint  another,  at  their  discretion.  This  view  is 
strengthened  by  the  &ct  that  the  award,  when  made,  must 
be  the  act  of  die  minority  of  the  arbitrators,  and  as  they 
must  be  named  in  the  bond,  there  could  have  been  no  com- 
pliance in  this  case,  as  but  one  of  those  named  united  in  the 
award. 

We  think  that  Hie  submission  is  not  in  oonformity  with 
fhe  statute,  and  the  award  said  to  have  been  made  under  it^ 
for  the  same  reason,  is  equally  defec^ve. 

8.  The  third  objection  taken  by  the  defendant  is,  that  the 
submission  was  revoked  before  the  award  was  made. 

It  is  in  proof  that  the  defendant  (ttd  revoke,  in  due  form, 
the  submission,  before  the  award  was  finally  made  up,  and 
before  it  was  signed  or  delivered  to  the  parties ;  and  if  this 
poceeding  was  at  common  law,  or  in  iJie  ordinary  couiss 


876        SUPERIOR  COURT  OF  CnTCDTNATI. 

Wetteni  T«»ale  Btmlauj  «.  John  M .  BIftlr. 

of  judicial  action,  the  objection,  we  ahonld  hold,  was  fatal; 
as  the  whole  current  of  authority  ab  well  as  the  received 
practice,  are  in  harmony  with  the  principle  thus  asserted ; 
but  the  Supreme  Court  of  Ohio,  in  19  Ohio,  264,  Carey  v* 
Commissioners  of  Montgomery  Co.^  and  1  Ohio  St.  468, 
have  decided  that  submissions  nnder  the  statute  regulating 
arbitrations  can  not  be  revoked.  They  make  a  distinction 
between  common  law  arbitrations  and  those  permitted  by 
the  statutes.  Whether  we  should  have  held  the  same  di^ 
tinction,  if  the  question  was  an  open  one,  it  is  not  necessary 
to  state;  sufficient  is  it  that  the  decision  has  been  made,  and 
we  regard  it  as  obligatory  upon  us  until  it  has  been  re» 
examined  and  denied  to  be  authority. 

4.  The  fourth  objection  is,  that  the  award  was  obtained  by 
undue  means,  inasmuch  as  one  of  the  arbitrators,  chosen  by 
the  plaintiff,  was  interested  in  the  case,  having  examined  the 
matter  in  dispute,  and  expressed  his  opinion  thereon,  before 
the  submission  was  made,  of  which  the  defendant  had  no 
knowledge  until  after  the  award  was  made* 

It  is  in  proof  that  &^  Y.  Boots,  the  arbitrator  selected  by 
the  plaintiff,  was,  at  the  time,  one  of  the  trustees  of  the 
corporation,  and  had,  at  a  stated  meedng  of  the  board,  as  it 
appears  by  their  minutes,  been  present  when  the  subject  in 
controversy  was  examined  and  discussed,  and  then  voted 
with  his  colleagues  that  no  more  money  should  be  paid  to 
the  defendant,  until  the  claim  of  the  plaintiff  for  damages 
was  acQusted;  and,  at  the  same  time,  voted  to  re&r  the  matter 
in  dispute  to  arbitration. 

These  facts  were  not  known  to  the  defiondant  until  the 
application  was  made  to  make  the  award  a  rule  of  this  court: 
although  there  is  some  evidence  that  he.  knew  that  the  arbi- 
tmtor  was  one  of  the  trustees;  it  is  very  clear  the  other  facts 
had  not  been  disclosed. 

On  the  groimd  of  ijkterest  merely,  we  suppose,  there  was 
no  objection  to  the  competency  of  the  arbitrators,  as  the  in* 
terest  of  a  mere  trustee  was  so  remote  that  it  could  not  legally 
affect  him.    Thisis  the  ruling  of  Lord  ChanoeUor  Cianworth 
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.in  the  late  case,  88  E.  L.  and  Eq.  12,  Drew  y.  DreWy  and 
fleems  to  ns  to  be  both  reasonable  and  just 

But,  if  there  is  no  pecuniary  interest,  there  may,  neveiv 
.thelese,  be  a  bias  or  prejudged  opinion,  on  the  part  of  an 
arbitrator,  that  woold  have  excluded  him,  if  known  at  the 
lime  of  the  submission,  and  which  may  well  affect  the  award 
iteelf. 

We  are  infinmed  by  Mr.  E!yd,  in  his  woric  on  Awards, 
page  71,  ^that  the  Roman  law  expressly  provided  that  if  a 
man  be  constituted  arbitrator,  in  a  disptite  to  which  he 
himself  is  a  party,  he  can  not  pronounce  an  award,  adding 
this  satisfactory  reason,  that  he  must,  from  the  nature  of 
the  thing,  dther  order  himself  to  do  something,  or  prohibit 
himself  from  asserting  some  claim ;  and  that  no  man  can 
either  impose  a  command  or  a  prohibition  upon  himself/' 

If,  however,  with  a  full  knowledge  of  the  interest  of  the 
arbitrator,  the  parties  consent  to  submit  to  him  their  disputes, 
they  are  precluded ;  as  in  4  Mod.  226,  Matthew  v.  OUertorij 
where  Dolben,  J.,  said  ^  he  remembered  a  case  where  Ser* 
geant  Hards  took  a  horse  from  my  Lord  of  Canterbury's 
bailiff  for  a  deodand,  and  the  archbishop  brought  his  action; 
and  it  coming  to  a  trial  at  the  Kent  Assizes,  the  sergeant,  by 
rule  of  court,  referred  it  to  the  archbishop  to  set  the  price  of 
the  horse,  which  was  done  accordingly,  and  the  sergeant 
afterward  moved  the  court  to  set  aside  the  award,  for  that 
the  matter  in  difference  was  referred  to  the  plaintiff  himself 
but  it  was  denied  by  Lord  Hale,  et  per  tokan  euriam."  See, 
also,  Hardre,  48,  44,  Hunter  v.  Barwise.  Where  there  is 
mck  an  interest  as  would  exclude  the  person  named  as  arbi- 
trator, if  he  was  chaDenged  as  a  juror,  and  it  is  not  known 
when  the  agreement  is  made  to  submit,  it  can  not  be  said 
the  tribunal  selected  by  the  parties  is  composed  of  impaitial 
judges. 

Thus,  in  2  Vernon,  251,  JBarl  v.  Stocker^  an  awafd  was  set 
aside,  for  that,  ^  it  appearing  the  arbitrator  had  an  interest  in 
the  cargo  of  a  vessel,  touching  which  the  award  was  made, 
and,  therefore,  put  too  great  a  value  thereon/' 
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Lord  Thnrlow,  in  1  Vesey,  Jr^  226,  Calcfxfi  v.  JRoebudtj 
says :  ^  It  is  not  uncommon  for  a  person  appointed  arbitrator 
to  consider  himself  as  agent  for  the  person  appointing  him* 
How  that  is  so  oommon,  I  wonder,  as  it  is  against  good  faith. 
The  bond  says  he  is  an  indifferent  person,  and  he  breaks  a 
most  sdbmn  engagement  in  considering  himself  otherwise;* 
and,  if  we  apply  the  spirit  of  the  Chancelloi^s  remarks  to  a 
case  where  the  arbitrator  is  the  agent  in  fieurt  of  one  of  the 
parties,  as  he  is  a  member  of  their  body  corporate,  and  has 
ezpreased  his  opinion  npon  the  matter  in  dispato  bef(»:e  it 
was  submitted  to  him,  we  are  preaMd  with  its  pertinence,  as 
well  as  its  justice. 

The  principle  thus  indicated  is  admitted  in  88  E.  L.  and 
Eq.  (already  quoted^  and  expressly  held  in  26  Maine,  254, 
Brovm  y.  Leavittj  where  it  is  decided  that  an  award  would 
be  set  aside  if  the  defendant  was  ignorant,  at  the  time  of  the 
submission,  as  well  as  of  the  award,  that  one  of  the  arbitral 
tors  was  a  relative  of  the  plaintiff.  See,  also,  10  Pickering, 
277,  Fox  y.  SdzdtoHj  where  Judge  Shaw,  in  giving  the 
opinion  of  the  court,  says : 

^  The  ground  of  objecticm  to  the  accqstanoe  of  the  report 
was  the  partiality  of  one  of  the  referees  at  and  before  the 
hearing,  which  seems  to  have  been  sufficiently  proved  by  the 
evidence  steted  in  the  exceptions.    ♦    ^ic    a|c 

^It  is  imposable  for  the  other  referees  to  determine  to 
what  extent  their  own  judgments  reposed  upon  the  reasonings 
and  suggestions  of  this  individual,  or  how  far  their  deeLnons 
were  influenced  by  his.  If  parties  really  intend  to  have  their 
rights  decided  by  impartial  judges,  they  are  entitled  to  insist 
that  all  shall  be  impartial' 

See,  also,  9  Cushing,  570,  671,  l^rong  v.  Strmg^  where  it  is 
said:  ^Although  an  arbitrator  has  only  spedal,  and  often 
very  limited  and  narrow  duties,  and  is  not  assumed  to  possess 
all  the  general  conditions  of  a  judge,  and  is  not  under  oath 
like  a  juror,  yet  the  analogy  of  his  duties  remains  the  same 
as  if  he  were  appointed  by  the  highest  publie  authority^  or 
sworn  to  impartiklitgr  of  judgment'' 
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ArbitratoiB  are  said  to  be  not  only  the  judgeB,  but  the 
juraiiBy  of  the  partiee'  own  selectioii^  chosen,  as  it  is  snpposedy 
for  their  disinterestedness,  their  intelligence,  and  monJ  fitness. 
Whatever,  then,  may  be  regarded  as  a  good  gronnd  of  oh* 
jection  to  a  jnior,  onght  to  obtain  when  urged  against  an 
arbitrator.  As  to  jurors,  the  disqualification  at  oonunon  law 
has  been  embodied  in  section  14  of  the  act  of  1881 ;  Bwan^ 
489.  It  embraces  those  ^who  have  been  arbitrators  cm 
either  side,  relating  to  the  same  controversy ;  or  who  have 
an  interest  in  the  cause;  or  who  have  formerly  been 
jurors  in  the  same  cause;  or  who  are  the  party's  master, 
servant,  counsellor,  steward,  or  attorney;  or  who  are  sub* 
penaed  as  witnesses;  or  who  are  akin  to  either  party.''  All 
these  are  grounds  of  challenge,  and,  if  found  true^  tiie  juror 
is  rejected. 

In  addition  to  these  special  exceptions,  there  is  another  of 
very  general  application :  It  is  the  question  proposed  to  every 
juror  before  he  is  sworn,  whether  he  has  formed  or  expressed 
an  opinion  upon  the  matter  in  controversy,  and  his  answer 
determines  his  fitness  to  serve  on  the  paneL  In  such  a  cas% 
when  the  cause  of  challenge  is  not  known  to  the  party  in* 
terested  until  after  the  verdict,  a  new  trial  will  be  granted. 

5.  Another  objection  is  made,  which  involves  directiy  the 
conduct  of  the  arbitrators,  and  is  urged  upon  our  attention  as 
included  within  the  terms  of  section  11  of  the  statute,  which 
authorizes  the  court  to  set  aside  the  award,  if  the  same  is 
obtained  by  fraud,  corruption,  or  other  undue  means,  or 
where  the  arbitrators  or  umpire  have  misbehaved. 

It  is  proved  by  the  arbitrators,  as  well  as  by  the  president 
of  the  corporation,  that  the  parties  to  the  submission  were 
informed  at  Oxford,  where  the  arbitrators  met,  that  no  new 
evidence  would  be  admitted ;  that  the  arbitrators  then  ad* 
joumed  to  Cincinnati  to  make  up  their  award,  and,  whil$ 
there,  pennitted  the  plaintiff  to  introduce  testimony  material 
to  the  controversy,  which  was  heard  and  acted  on,  in  the 
absence,  and  without  the  knowledge,  of  the  defendant ;  that 
fii  large  item  allowed  by  the  arbitratoiB  against  the  defendant 
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was  thus  proved  without  any  notice  to  him  that  it  would  be 
claimed  by  the  plaintiff,  and  without  any  opportunity  afforded 
Mm  to  cross-examine  the  witnesses. 

'  The  rule  by  which  arbitrators  should  be  governed  on 
hearing  testimony,  is  that  which  controls  judicial  tribunals  in 
the  trials  of  ordinaiy  cases.  When  the  testimony  is  once 
dosed,  neither  party,  in  the  absence  of  the  other,  or  without 
the  consent  of  the  other,  is  permitted  to  be  heard  anew.  A 
principle  so  sound,  as  well  as  salutary,  in  the  administration 
of  justice,  -must  be  of  universal  application,  and  extend 
equally  to  all  courts,  whether  organized  by  the  law  or  created 
by  the  parties. 

Thus,  in  6  Vesey,  Jr.,  72,  Walker  v.  JVoftwAer,  Lord  Eldon 
held  that  an  award  should  be  set  aside,  the  arbitrator  having 
heard  evidence,  after  notice  to  the  parties  that  he  would  re- 
ceive no  more ;  and,  although  the  arbitrator  swore  that  the 
testimony  had  no  effect  upon  his  award,  the  Lord  Chancellor 
said :  ^  I  believe  him ;  he  is  a  most  respectable  man ;  but  I 
can  not,  from  respect  for  any  man,  do  that  which  I  can  not 
reconcile  to  general  principles.  A  judge  must  not  take  upon 
himself  to  say,  whether  evidence,  improperiy  admitted,  had, 
or  had  not,  an  effect  upon  his  mind.  The  award  may  have 
done  perfect  justice,  but,  upon  general  principles,  it  can  not 
be  supported." 

So,  in  9  Vesey,  Jr.,  68,  Fethersione  v.  Cooper y  it  was  held: 
^Arbitrators  must  understand  that  they  are  acting  corruptiy 
where  they  take  instructions,  or  talk  with  one  party  in  the 
absence  of  the  other.  There  ought  to  be  the  fullest  com- 
munication." 

The  same  point  is  very  cleariy  stated  in  2  Vernon,  514^ 
Burton  v.  Knight^  where  the  arbitrators  held  a  private 
meeting,  and  admitted  one  party  to  be  heard  without  notify- 
ing the  other. 

In  8  Taunton,  694,  in  re  Hick,  et  a2.,  where  an  arbitrator 
questioned  a  witness,  and  received  a  statement  fix>m  him,  in 
tiie  absence  of  the  other  party,  the  award  was  set  amde. 
The  same  ruling  is  to  be  found  in  6  AdoL  ft  BUis  K  S.  687) 
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Dobsimy  et  d.  v.  OroveSj  et  al.  In  lb.  862,  in  re  Heios,  et  oL, 
Coleridge,  J^  said :  ^  To  uphold  the  award  wonld  be  to  au- 
thorize a  pioceediDg  conlmy  to  the  first  principles  of  JHstice. 
The  arbitratom  here  carried  on  their  examinations  apart  fit>m 
each  other,  and  from  the  parties  to  the  reference ;  whereas, 
it  ought  to  have  been  conducted  by  the  arbitrators  and  um- 
pire jointly,  in  presence  ci  the  parties.'' 

The  Supreme  Court  of  Pennsylvania  have  followed  the 
same  doctrine  in  1  Dallas,  88,  Hagner  v.  Musgrove;  1  lb.  187, 
Chaplin  v.  Eirwan;  4  lb.  282,  Falconer  y.  Montgomery;  4 
lb.  272,  Passmore  v.  Pettity  et  al.  See,  also,  the  principle  in-, 
dicated  by  Chief  Justice  Spencer,  in  17  John.  410,  Van  Cart* 
landt  y.  UnderhiU.  See,  also,  7  Oill,  497,  Emery j  et  al.  v. 
Owings;  9  Cushing,  672,  already  quoted* 

The  cases  we  have  referred  to  fully  sustain  the  conclusiou: 
to  which  we  have  arrived,  after  a  careful  examination  of  the 
testimony  before  us,  that  the  conduct  of  the  arbitrators  was 
such  as  must  vitiate  the  award  now  asked  to  be  made  a  rule 
of  the  court 

We  should  have  no  hedtation  in  setting  aside  a  verdict 
where  a  court  or  jury  had  thus  imprudently  acted,  and  we 
ought  not  to  make  any  distinction  between  such  a  case  and 
that  now  before  us. 

With  these  views  of  the  relative  rights  of  the  parties,  and 
the  duties  of  the  arbitrators,  we  must  hold  the  award  inop- 
erative and  void,  and  as  directed,  in  such  cases,  by  section  11 
of  the  statute,  we  must  order  it  to  be  set  aeide.  .If  the  defect 
was  merely  to  the  form  of  the  bond,  or  the  submission,  so 
that  we  were  only  precluded  from  permitting  the  award  to 
be  made  a  rule  of  court,  we  should  certainly  leave  the  parties 
to  their  remedy  at  common  law;  but  the  questions  made  by 
the  defendant  reach  the  legal  existence  of  the  award,  as  a 
finding  by  the  judges  of  the  parties'  own  selection ;  they  in- 
volve the  impartiality  and  justice  of  their  proceedings ;  and 
if  we  find  they  have  neglected  a  necessaiy  duty,  misbehaved, 
or  done  anything  officially  that  has  deprived  either  party 
of  a  full  and  fair  opportunity  to .  assert  their  claims — ^moie 
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especially  if  there  was  a  member  of  the  arbitratioii  who  was 
not  indifferent  between  the  parties,  but  who  had  acted  against 
the  cbdm  of  one  of  them,  or  denied  that  it  was  valid — ^the 
only  course  we  can  properly  pursue  is  to  vacate  the  award, 
and  remit  the  parties  to  their  ordinaiy  remedy. 

This,  we  are  satisfied,  is  but  the  manifest  requidtion  of  the 
statute,  and  is  fully  sustained  by  the  opinion  of  Baron  Parke, 
in  the  late  case,  29  E.  L.  and  Eq.  606,  JERnton  v.  MeaJL 
^This  award,"  said  he,  ^is  deariy  void  altogether,  for  where 
tiiree  aibitratois  are  appointed,  aJl  three  are  to  exercise  their 
judgment  on  the  matters  referred,  and  if  two  take  upon  them* 
selves  to  act  without  the  third,  their  award  is  a  nullity/' 

We  refuse  to  make  the  award  a  rule  of  this  court,  and 
order  an  entry  to  be  made  on  the  record  that  it  is  set  asidey 
and  held  for  naught 

Motion  overruled. 


John  Atkihs,  bt  al.  v.  William  Ballaot. 

It  WM  stipulated  in  a  contract,  auigning  a  right  to  apply  for  a  patent  for 
an  alleged  invention,  and  for  its  exclosive  enjoyment,  in  Great  Britain, 
that,  if  within  ninety  days  the  assignee  should  produce,  to  the  assignori 
m^c^dory  docwmefUaty  evidence  that  a  patent  for  said  Invention  had 
ftlready  haen  ohtained,  or  applied  for,  in  Bngland,  by  aay  one  having  a 
right  to  do  so^  the  agreement  should  be  void.  Stld: 

1.  That  daeumeniary  evidence,  as  here  used,  means,  not  merely  evidence  in 
writing,  but  that  kind  of  written  evidence  which,  of  itseU^  proves  the 
fSMHi  to  be  established,  and  Justifies  belief  in  its  truth. 

%,  That,  what  will  be  regarded  as  so^/odsry,  will  depend  on  the  nature 
of  the  fact  to  be  established,  and  the  usages  of  mankind,  or  the  estab* 
lished  rules  of  law  in  reference  thereto. 

&  That  the  written  certificates  of  private  persons.  In  England,  and  solicit- 
'  ors  of  patents,  stating  that  they  had  examined  the  model  of  the  alleged 
invention,  and  oompared  it  with  the  speeiioatkms  of  an  BngHeh  patent, 
alleged  to  have  been  issued,  and  that  they  are  essentially  alikei  aadtha^ 
therefore,  the  alleged  invention  was  not  the  subject  of  a  valid  patent  in 
Oreat  Britain,  are  not  saHafaeioiy  documentary  evidence  entitling  the 
tte  ttsignee  to  a  rescission  of  the  contract. 
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GBNSBiii  TBKM.-^Ph>ceeding8  in  eaot  to  reverse  three 
several  judgmeuts^  reodered,  in  several  cansesy  in  favor  of  the 
jilaintiff  below,  by  Gholsoiiy  J.,  at  the  special  term  of  January, 
A.  D.  1867. 

The  facts  sufficiently  appear  in  the  decision. 

A,  H.  MeOuffey  and  Mills  ^  Hoadlyy  for  plaintifis  in  error. 

StaUo  ^  Andrew^  for  defendant  in  error. 

Spbnceb,  J.,  delivered  the  opinion  of  the  coort 
These  three  cases  all  grew  out  of  the  same  transaction,  and 
depend  upon  the  same  state  of  fieu^ts,  as  follows :  Joseph  H. 
Laning,  claiming  to  be  the  inventor  of  certain  useful  impiiove- 
ments  in  the  manufacture  of  bottle  ooiks,  for  which  a  patent 
right  had  not  yet  been  obtained,  but  patentable  in  themselves, 
on  the  20th  July,  1856,  assigned  his  right  to  apply  for  such 
patent,  and  to  the  s(de  ei^oyment  of  such  invention,  any* 
where  out  of  the  jurisdiction  of  the  United  States,  to  Mahlon 
M.  Wombaugh.  On  the  12th  December,  1866,  Wombaugh 
assigned  to  Ballauf  all  his  interest  in  said  invention,  with 
light  to  obtain  patents  therefor,  with  certain  reservations  not 
material  to  be  stated.  These  assignments  were  made  with 
covenants  guaranteeing  to  the  aamgnee  protection  in  the  right  • 
conveyed.  On  the  21st  day  of  December,  1866,  Ballauf 
agreed  to  convey  and  transfer  to  John  Atkins,  the  exclusive 
light  to  apply  for  a  patent  for  said  invention,  and  for  its  ex- 
dusive  enjoyment,  in  Great  Britidn,  in  conaderation  of  $2400, 
to  be  paid  as  follows:  (600  in  ninety  days, and  the  residue  by 
the  transfer  of  a  certain  bakery,  and  leasehold  premises  occu* 
pied  by  the  samcy  belonging  to  J.  &  J.  Atkins.  It  was  stipu- 
lated in  the  contract  that  if,  within  ninety  days  from  that 
time,  Atkins  should  i«oduce  to  Ballauf  <<satiBfiMlQxy  docu- 
mentary evidence  "  that  a  pat^it  for  said  invei^on  had  already 
been  obtained,  or  api^ed  for,  in  England,  by  any  one  having 
a  right  to  do  so^  tiie  agreement  should  be  void,  and  Ballauf 
should  pay  Atkins  the  sum  of  |100  iln  the  return  of  hit 
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models.    In  panaaaoe  of  this  contract,  Ballanf  conveyed  to 
Atkins  his  inteiest  in,  and  right  to  nse,  said  invention,  and 
apply  for  a  patent  therefore  in  Great  Britain,  and  Atkins 
conveyed  his  bakeiy-fixtores,  and  leasehold  interest  in  con- 
nection therewith,  to  Ballauf,  and  also  executed  a  promiseoiy 
note  for  the  payment  of  $500  in  ninety  days  from  date.    The 
note  and  conveyances  were  conditioned  to  become  void  if 
Atkins  should,  within  the  period  of  ninety  days,  produce  sat- 
isfactory  documentaiy  evidence  that  a  patent  for  said  inven- 
tion had  been  applied  for,  or  obtained,  in  England,  by  any 
one  having  right  thereto.  Shortly  after  the  execution  of  these 
papers,  Atkins  went  to  England,  and  called  upon  Richard  A* 
Brooman,  solicitor  for  patents,  with  a  view  to  making  appli- 
cation for  a  patent  in  England,  and  exhibited  a  model  of 
Laning's  invention.    Brooman  examined  the  same,  and  com- 
pared it  with  the  specifications  of  a  patent,  bearing  date  July, 
18&5,  granted  to  Anton  Bruno  Seithen,  for  an  invention  for 
the  manufacture  of  corks,  in  England ;  and,  being  of  opinion 
that  the  inventions  were  substantially  the  same,  declined 
making  an  application  for  a  patent,  and  instead  thereof  wrote 
a  certificate,  under  his  individual  signature,  setting  forth  sub- 
stantially that  he  had  examined  the  model  of  Laning's  inven- 
tion^ and  compared  it  with  the  specifications  of  Seithen's 
patent,  and  thereupon  did  certify  that  the  essential  features  of 
the  invention  illustrated  by  tiie  working  model,  so  produced 
by  the  said  Atkins,  are  contained  in  that  patented  by  the  said 
John  k  Anton  Bruno  Seithen,  and  therefore  possessed  no 
novelty  of  invention,  and  could  not  become  the  subject  of  a 
valid  patent  in  Great  Britain.    This  paper  was  in  no  wiae 
authenticated,  oth^  than  at  it  purported  to  be  signed  by 
^  R.  A.  Brooman,  editor  of  the  Mechanics'  Magazine."   The 
certificate  bears  date  19th  Februaiy,  1854.    On  the  4th  of 
February,  1856,  Atkins  obtained  a  certificate,  purporting  to 
come  from  William  Carpmael,  substantially  to  the  same  efied 
Both  o^-tifioates  are  dated  in  London.  With  these  certificates 
Atkins  returned  to  the  United  States,  and  a  day  or  two  after 
tketexpiration  of  the^term  of  ninety  days,  perhaps  the  second 
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day,  exhibited  them  to  Ballaufy  as  containing  satisfactory 
docamentaiy  evidence  that  a  patent  for  said  invention  had 
been  obtained  in  England,  and  demanded  a  rescission  of  the 
contract  and  return  of  the  money.  Ballauf  objected  to  re- 
ceiving them  as  such,  for  what  reason  is  perhaps  the  subject 
of  controversy.  Atkins  says,  without  assigning  in  what  par- 
ticulars they  failed  of  being  satisfactory,  and  Ballauf  says, 
because  they  were  not  such  evidence  as  could  avail  him  in  a 
controversy  with  his  assignor,  Wombaugh.  "No  further  or 
other  evidence  was  exhibited  to  Ballauf  by  Atkins,  of  said 
patent  having  been  obtained,  and  not  being  satisfied  with  that 
adduced,  Ballauf  brought  three  actions  against  Atkins. 

1.  The  first  to  recover  the  amount  specified  in  the  promis- 
aory  note,  viz :  $500. 

2.  The  second  to  recover  possession  of  the  leasehold 
premises. 

8.  The  third  to  recover  possession  of  the  fixtures  and  appur- 
tenances belonging  to  the  bakery. 

The  only  issue  made,  in  each  of  these  cases,  was  whether 
the  certificates  referred  to  were  ^^satisfactory  documentary 
evidence,"  under  the  contract  referred  to.  Although  testi- 
mony was  heard  on  the  trial  on  both  sides :  on  the  part  of  the 
plaintifi^  to  show  that  Seithen's  patent  did  not  interfere  with 
Laning's  invention;  and  on  the  part  of  the  defendant  to 
show  that  it  did ;  as  to  whether  it  did,  in  fact,  or  not,  there  is 
no  finding  by  the  court  But  the  court  did  find,  that  the 
certificates  referred  to  were  not  per  se  satisfactory  documen- 
tary evidence,  in  compliance  with  the  conditions  of  the  con- 
tract, and  so  not  sufiicient  of  themselves  to  discharge  Atkins 
from  his  obligations  to  Ballauf.  To  this  finding  of  the  court 
the  defendants  excepted,  and  claim  that  therein  the  court  erred, 
and  should  have  rendered  judgment  for  defendants. 

The  only  question  presented  for  our  decision,  as  the  cases 
now  stand,iB,  whether  the  court  did  err  in  pronouncings  these 
certificates  unsatisfSskctory  documentary  evidence.    By  docu- 
mentary evidence,  is  to  be  understood  not  merely  evidence  in . 
writing,  but  that  kind  of  written  evidence  which,  of  it^lf^pioves 
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the  fact  to  be  established,  and  justifies  belief  in  its  troth.  When 
it  will  be  regarded  as  satisfactory  will  depend  upon  the  nature  of 
the  fact  to  be  established  and  the  usages  of  mankind,  or  the 
established  rules  of  law  with  reference  thereto.  For  example, 
conveyances  of  land  are  evidenced  by  deed;  appointments  to 
office  by  a  commission  under  the  seal  of  the  State ;  transae* 
tions  of  courts  by  records ;  public  grants  by  charter,  by  letters 
patent,  or  by  act  of  assembly  or  parliament;  marriages  by 
certificates  of  officiating  clergymen;  transactions  between 
merchants  by  books  of  account.  In  all  these  cases,  if  docu- 
mentary evidence  of  the  fact  be  required,  it  can  only  be  an- 
swered by  exhibiting  the  deed  itself,  the  commission,  the 
record,  the  letters  patent,  the  marriage  certificate,  or  the  orig- 
inal book  of  entries,  if  within  the  control  of  the  party;  if  not 
within  his  control,  then  by  an  authenticated  copy,  either  from 
some  public  office,  when  the  same  is  by  law  authorized  to  be 
recorded,  or  proven  by  some  one  who  has  compared  it  with 
the  original.  Sut  in  neither  of  these  cases  would  a  mere 
written  statement  by  a  third  person,  even  though  he  had 
seen  the  original  evidence,  or  had  personal  knowledge  of  the 
fact,  be  regarded  as  satisfactory  documentary  evidence  of  its 
existence,  nor  indeed  documentary  evidence  at  all. 

Kow,  in  the  <^ases  before  us,  the  fact  to  be  established  was 
that  letters  patent  had  been  granted,  in  England,  for  a  cer- 
tain invention  for  the  cutting  of  corks,  the  specifications  of 
which  accompanied  the  patent  Whether  these  specifications 
covered  the  invention  claimed  by  Laning,  could  only  be  deter« 
mined  by  ascertaining  what  those  specifications  were.  What 
Ballauf,  and  what  the  contract  required,  was  documentary 
evidence  of  the  existence  of  such  a  grant  Undoubtedly 
the  best  evidence  of  the  grant  would  have  been  the  let- 
ters patent  themselves ;  or,  as  these  could  not  be  controUed,  a 
certified  copy  from  the  proper  officer  having  the  custody  of 
patents ;  or,  in  any  event,  a  sworn  copy,  made  by  a  private 
person.  We  will  not  say  that,  in  the  event  of  inability  to  pro- 
cure either  of  these,  documentary  evidence  less  authentic 
might  not  be  satisfactory ;  as  published  records  of  patents. 
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treated  and  relied  upon  as  authentic  in  England,  containing 
a  description  of  the  invention  patented ;  or  that  docomentary 
evidence  might  not  be  dispensed  with  altogether.  But  we  do 
say  that  the  certificates  here  produced  not  only  showed  that 
brtter  evidence  was  accessible,  and  might  have  been  fur- 
nished, but  they  did  not  even  purport  to  contain  a  description 
of  the  patent  granted  in  England,  so  that  Ballauf  could  judge 
for  himself  whether  it  conflicted  with  Laning's  invention  or 
not  On  the  contrary,  they  only  purported  to  be  the  opinions 
of  private  individuals,  predicated  upon  a  comparison  of  Lan- 
ing's model  with  the  specifiations  of  a  patent  said  by  them  to 
have  been  granted  in  England,  without  any  suggestion  of 
their  peculiar  competency  to  judge;  and  such  certificates, 
might  as  well  have  been  produced  as  satisfactory  documen- 
tary evidence  of  the  conveyance  of  a  tmct  of  land,  ot  the 
proceedings  of  a  court  of  justice,  or  the  passage  of  an  act 
of  parliament,  as  the  granting  of  these  alleged  conflicting 
letters  patent  In  a  word,  these  certificates  did  not  fumiidi 
evidence  of  the  fact  to  be  established.  They  contained  no 
internal  proof  that  the  opinions  thus  expressed  can  be  relied 
upon,  and  furnished  no  evidence  of  their  own  authenticity, 
We  think,  therefore,  the  judge  at  special  term  was  right  in 
holding  them  not  to  be  satisfactory  documentary  evidence, 
within  ihe  meaning  of  the  contract. 

In  the  argument  at  bar,  it  was  claimed  on  the  part  of  the 
piaintifib  in  error,  that  the  evidence  upon  the  trial  showed 
that,  in  point  of  fact,  a  patent  had  been  granted  for  this 
invention,  in  Etigland,  before  the  assignment,  by  Ballauf  to 
Atkins,  of  the  right  to  make  an  application  for,  and  obtain 
a  patent  in  England  for  Laning's  invention,  and  therefore 
there  was  a  total  &ilure  of  consideration  for  the  conveyan- 
ces and  promises  on  the  part  of  Atkins.  Without  consid- 
ering the  legal  question  involved  in  this  claim,  it  is  enough 
now  to  say,  that  no  such  claim  appears  to  have  been  made 
in  the  pleadings  in  these  cases,  and  no  exception  taken  to 
the  finding'  of  the  court  on  this  ground.  The  evidence 
upon  the  point  itself  was  contradietoiy,  and  might  have 
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justified  a  finding  either  way.  Even  if  its  weight  had 
greatly  preponderated  in  &Tor  of  the  defendants  below,  we 
have  no  power  to  review  the  judgment  of  the  court  below 
upon  fijidings  of  fact 

On  the  whole  casei  therefore,  the  judgments  must  be 
affirmed. 
.  Judgments  affirmed. 


Jambs  A.  Bean  v.  Adahs  &  Buokikoham 

1.  A  consignee  it  tubjeoi  to  tbe  orders  of  the  consignor  ss  to  the  time 
•nd  terms  of  a  sale  to  be  made  of  tbe  property  consigned,  unless  there 
be  some  agreement  to  the  contrary. 

S.  It  is  the  general  nature  of  an  authority  to  be  revocable,  and  to  make  it 
otherwise  requires  a  consideration.  An  adyance  of  money  by  the  con- 
signee to  the  consignor  may  be  such  a  consideration;  and,  after  an  ad- 
vance, it  may  well  be  that  the  consignee  has  an  irrerocable  power  of 
sale  to  reimburse  his  adrances,  as  shown  by  the  agreement  in  making 
the  adyance,  either  expressly,  or  from  the  circumstances  attending  the 
transaction. 

8.  But  the  right  to  sell  does  not  result,  as  a  conclusion  of  law,  from  th* 
mere  fact  of  the  adyance  being  made. 

Spbcial  Tbbm. — ^The  plaintiff  statee,  that  in  the  months 
of  September  and  Oetober,  1868,  Lewis  Stagg  was  a  dealer 
in  flour  in  Cincinnati,  and  that  the  defendants  were  then 
produce  and  commission  merchants  in  the  city  of  Kew 
York ;  that  Boots  &  Coe  were  the  agents  at  Oindnnati  for 
the  defendants ;  that  the  said  defendants  (by  agents)  and 
said  Stagg  entered  into  an  agreement  whereby  the  defend- 
ants were  to  advance  to  the  said  Stagg,  on  the  acceptances 
by  defendants  of  bills  of  exchange,  to  be  drawn  and  nego- 
tiated for  the  benefit  of  said  Stagg,  to  be  taken  up  by  de- 
fendants at  maturity,  an  amount  which  should  be  equal  to 
$4.50  per  barrel  upon  all  flour  which  said  Stagg  should 
consign  to  defendants  to  be  sold  on  commission;  defendants 
to  pay  all  freights,  charges,  costs,  and  expenses  of  transpor- 
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tetion,  insnranoe,  etc.,  and  to  hold  the  floor  for  sale  in  Kew 
York,  under  the  instnictions  of  said  Stagg,  nntil  January 
20, 1864^  and  not  to  be  sold  before  that  time,  without  such 
instniction,  and  on  or  after  that  day,  to  be  sold  for  the  best 
price  the  flour  would  command ;  defendants  to  account  and 
pay  over,  on  the  sale,  the  proceeds,  after  deducting  $4.60 
per  barrel,  and  interest  on  sums^  advanced,  and  expenses^ 
commissions,  freights,  etc.,  as  above  mentioned ;  that  defend- 
ants were  to  render  account  of  sales,  expenses,  etc.  That 
in  pursuance  of  said  agreement,  th«  said  Stagg,  from  time 
to  time,  during  September  and  October,  forwarded  and  con- 
signed to  defendants  about  three  thousand  barrels  of  flour, 
upon  which  the  acceptances  of  defendants  were  advanced 
to  the  amount  of  f4.50  per  barrel,  and  the  proceeds  of  the 
discount  on  sale  thereof,  received  by  said  Stagg;  that  the 
flour  so  consigned  was  rec^ved  by  defendants,  and  freight 
paid  by  defendants;  that  all  of  said  flour  was  sold  by 
defendants  in  New  York ;  but  that,  in  violation  of  said 
agreement,  and  of  the  express  written  instructions  of  said 
Stagg,  at  least  twelve  hundred  barrels  were  sold  long  prior 
to  January  20,  1854,  at  prices  greatly  below  the  market 
price  of  flour  on  said  day,  by  reason  whereof  the  profit 
which  would  have  resulted  to  Stagg,  if  the  flour  had  been 
kept  until  said  day  and  then  sold,  became  lost  to  him ;  that 
'the  difference  between  the  prices  at  which  the  flour  was  sold 
and  the  price  at  which  it  would  have  sold  on  said  day  amounts 
to  $1,640 ;  that  besides  this,  the  defendants  fisdled  to  sell 
the  flour  at  the  best  prices  which  could  have  been  obtained 
when  the  same  was  in  fieust  sold ;  that  sixteen  hundred  bar- 
rels were  sold  at  ten  cents  per  barrel  less  than  the  market 
price ;  that  the  defendants  have  also  failed  to  render  a  just 
account,  and  have  made  charges  which  they  were  not 
entitled  to  according  to  agreement,  and  have  refused  to  pay 
the  amount  jastly  due  by  $1,800.  That  the  said  Stagg  haa^ 
for  value  received,  assigned  his  claim  against  defendants  to 
this  plaintiff^  and  the  plaintiff  demands  judgment  for  $1,800 
and  interest. 
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The  defendants  answer  and  say  that  Boots  &  Coe  were 
their  agents  at  the  time  mentioned,  bat  deny  that  they,  as 
snoh  agents,  had  the  scope  and  authority  stated  in  ^e 
petition ;  they  deny  that  any  agreement  was  made  by  whidi 
they  were  to  advance  an  :amoant  eqnal  to  $4.50,  or  any 
specific  amount  upon  all  or  any  floor  consigned  by  Stag^ 
or  by  which  they  were  to  hold  ihe  same  until  Janoary  20, 
1864,  and  not  to  be  sold  before  that  day  without  instruo* 
tions  from  Stagg.    They  say  that  the  contract  was  not  such 
as  stated  in  the  petition,  but  that  on  the  29tii  of  October, 
1868,  the  said  Btagg  addressed  a  letter  to  defendants  in 
substance  asking  the  privilege  of  drawing  on  them  as 
shipments  are  made,  ^^for  cost  invoices,  less  twenty-five 
cents  per  barrel  less  than  Cincinnati  prices,  and  market 
quotations  as  a  mai^n,  as  the  consignments  are  made ;''  if 
this  should  meet  the  views  of  defendants,  they  (defendants) 
to  address  a  letter  to  Roots  &  Coe  to  that  etkot    That 
defendants,  on  ^ovembw  4, 1868,  replied  in  an  open  letter 
l^dressed  to  Boots  &  Coe,  under  cover  to  Btagg,  saying 
Boots  ft  Coe  were  at  liberty  to  take  Stagg's  drafts  for  ship- 
ments, accompanied  by  bills  of  lading,  at  a  valuation  of 
16.25  per  barrel,  delivered  in  New  York,  insurance  to  be 
effected  by  defendants ;  should  prices  be  afterward  depressed 
below  present  market  prices,  defendants  reserve  the  privi* 
lege  of  making  rateable  abatement  in  the  valuation  above^ 
named.    That  this  proposition  was  accepted  by  Stagg,  and 
was  the  entire  and  only  agreement  entered  into  by  plaintiff 
and   defendants,  and  that  thereupon,  Stagg   commenced 
making  shipments;  that  the  agents  of  defendants  received 
of  Stagg  from  time  to  time,  in  November  and  December, 
1854,  shipping  receipts  for  two  thousand  three  hundred  and 
thirty-six  barrels  of  flour,  and  advanced  to  Stagg,  on  his 
drafts,  $10,945.48;  that  said  flour  was  insured  by  defend- 
ants in  New  Tork,  and  expenses  of  freight,  etc.,  paid ;  that 
the  flour  was  sold  in  a  proper  manner  from  time  to  time, 
with  doe  regard  to  the  interests  of  both  parties ;  they  deny 
that  any  flour  was  sold  at  less  than  the  market  price,  or 
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that  they  have  &iled  to  render  just  accountB,  or  that  thej 
have  made  charges  unauthorized,  or  that  they  have  refused 
to  come  to  a  just  account,  or  that  they  are  indebted  to  said 
Stagg  in  any  sum.  ^ 

TUden^  Bairden  ^  Curwen^  for  plainti£ 

Bates  ^  Scarborough^  for  defendants. 

Gholsok,  J*  Was  there  an  agreement  between  Stagg  and 
defendants  that  the  latter  were  to  hold  on  to  the  flour  until 
January  26,  or  any  other  time  specified  in  agreement  7 

On  this  point  there  is  a  conflict  of  testimony.  The  effect 
of  the  testimony,  on  my  mind,  is  to  induce  the  conclusian 
that  there  was  no  such  contract. 

As  to  claim  of  overcharge  of  interest  and  selling  con* 
trary  to  instructions,  and  without  regard  to  interests  of 
consignor,  these  two  claims  can  not  both  avaiL  The  allow- 
ance of  one  defeats  the  other.  Can  either,  and  if  eithert 
which,  be  allowed  ?  They  lead  to  an  examination  of  the 
iegal  rights  and  duties  of  Stagg  and  defendants,  as  con- 
cignor  and  consignees. 

I  think  that  it  is  clear,  upon  the  general  principles  of  law, 
as  laid  down  in  64  E.  C.  L.  880,  Sraart  v.  Sandars ;  8  Com* 
stock,  62y  Marfiddy.  Goodhue;  and  in  other  authorities,  that  a 
consignee  is  subject  to  the  orders  of  the  consignor  as  to  the 
time  and  terms  of  a  sale  to  be  made  of  the  property  consigned, 
unless  there  be  some  agreement  to  the  contrary.  It  is  the 
general  nature  of  an  authority  to  be  revocable;  and  to  make 
it  otherwise,  requires  a  consideration.  An  advance  of 
money  by  the  consignee  to  the  consignor  may  be  such  a 
consideration ;  and  after  an  advance,  it  may  well  be  that 
the  consignee  has  an  irrevocable  power  of  sale  to  reimburse 
his  advances,  as  shown  by  the  agreement  in  making  the 
advance,  either  expressly  or  from  the  circumstances  attend- 
ing the  transactions. 

There  are  expressions  in  the  case,  14  Peters,  494,  Brown 
V.  McGhraWy  which  might  induce  a  conclusion  that  the  right 


892        SUPERIOR  COURT  OF  OrffCDrBrATL* 

A.  Bmb  v.  Adam  A  Bsoklogkan. 


of  a  oondgnee  who  had  made  an  advance  to  sell,  resulted 
as  a  oonciusion  of  law,  from  the  mere  £ftct  of  the  advance 
being  made,  and  not  derived  from  the  agreement  of  the 
consignor,  which  agreement  the  fact  of  receiving  an  advance 
tended  to  establish  and  would  be  a  consideration  to  sustain. 
But  it  is  doubtful  whether  the  court  intended  to  be  so 
understood.  At  any  rate,  it  is  now  well  established  by  the 
most  recent  cases  in  the  English  and  American  courts,  that 
the  right  to  sell  contrary  to  the  instructions  of  the  consignor, 
itnust  be  derived  from  the  consent  of  the  latter,  which  is  not 
shown  from  the 'Simple  fact  of  an  advance;  but  which  may 
be  shown  from  that  fact,  in  connection  with  the  circum- 
stances, and  does,  in  fact,  usually  occur  when,  as  in  the 
present  case,  the  advance  is  made  contemporaneous  ¥dtfa 
the  shipment,  and  for  a  very  heavy  proportion  of  the  value  • 
of  the  article. 

The  consignee  who  has  a  right  to  sell  under  an  agreement 
to  secure  his  advances,  and  also  an  authority  to  sell  as  the 
factor  or  agent  of  the  consignor,  must,  if  he  sells  under  the 
agreement,  without  reference  to  the  interest  of  the  consignor 
or  his  instructions,  be  prepared  to  show  that  the  agreement 
has  been  pursued  according  to  its  true  intent  and  purpose. 
If  it  has  not  been,  it  can  not  be  used  as  a  shield  to  protect 
the  consignee  from  responsibility  for  a  breach  of  duty  or  a 
violation  of  the  orders  of  the  consignor. 

Upon  an  examination  of  the  evidence  in  this  case,  and 
particularly  the  writings  at  the  time  of  the  commencement 
of  the  transactions,  I  am  brought  to  a  conclusion  that  there 
was  in  this  case  an  agreement  on  the  part  of  the  consignor 
that  the  consignee  might  sell  to  meet  the  advances.  The 
advances  were  made  in  the  form  of  drafts  having  sixty  days 
to  run.  From  this  and  other  circumstances  in  the  case,  I 
think  there  are  two  inferences  to  be  drawn :  Ist.  That  means 
to  meet  the  drafts  were  to  be  realized  by  a  sale,  to  make 
which  sale  for  such  a  purpose,  an  irrevocable  authority  was 
given  to  tibie  consignee.  2d.  That,  except  as  to  a  sale  for 
such  purpose,  the  consignee  was  bound  to  look  to  the 
interest  of  the  consignor,  and  was  subject  to  his  orders. 
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The  next  inquiry  is,  whether  the  sales  in  the  case  were 
made  under  the  agreement  to  meet  adyances^  or  under  the 
general  authority  as  factor?  And  I  think  that  none  of  the 
aalee  made  prior  to  the  1st  of  January,  were  made  under 
the  agreement  They  were  not  made  under  any  view  of  a 
necessity  to  meet  advances.  Of  these  sales,  some  were 
made,  and  an '  account  of  sales  sent  and  received  without 
objection,  with  a  simple  repetition  of  instructions.  As  to 
these,  I  think  there  can  be  no  recovery,  because  an  assent 
or  acquiescence  is  shown,  the  act  of  the  agent  is  approved, 
it  is  not  a  case  of  contract  requiring  consideration.  It  may 
or  may  not  have  been  proper  to  sell,  but  the  act  of  selling 
was  assented  to,  and  the  order  given  as  to  subsequent  sales. 
As  to  the  others,  I  think  the  consignee  liable,  and  that^ 
under  the  evidence,  the  damage  should  be  assessed  at  one^ 
dollar  for  each  barrel  so  sold. 

These  damages  being  allowed,  I  think  there  is  no  ground 
to  disturb  the  interest  account. 

Judgment  for  plaintiff  for  $471.88. 


Erastus  p.  Cob  v.  Thomas  Higdon,  bt  al. 

1.  A  plaintiff  in  ezeontloQ  if  not  liable  for  a  treipaat  or  wrongftil  taking  of 
goods,  unleM  he  ordered  or  directed  the  officer  to  levy  on  the  particular 
goods,  or  participated  directly  in  the  taking  other  than  by  the  mere  suing 
OQt  process. 

I.  The  mere  suing  out  an  execution  and  receiving  the  proceeds  of  sale,  even 
with  a  knowledge  of  an  adyersary  claim  in  the  property  leyied  on^ 
would  not  make  the  plaintiff  in  execution  liable  as  a  trespasser  for  tliA 
wrongful  taking.  He  would  only  be  responsible  for  the  amount  receiyed 
by  him  from  such  sale. 

Spbcial  Tbrm. — The  petition  states  that  on  the  20th  day 
of  December,  1865,  Thomas  Higdon,  a  constable  in  Cinoin- 
aati  township  and  one  of  the  defendants,  levied  npon  as  the 
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property  of  one  Bufleell  Miller,  one  gray  korae,  on  an  eze- 
ontion  iesued  by  a  justice  of  the  peace  in  a  case  wherein  the 
'defendant,  'N.  Longworth,  was  plaLatifi^  and  said  Miller 
defendant;  that  said  Higdon  sold  said  horse,  and  that  said 
aeisure,  levy,  and  sale  were  made  and  done  at  the  instigatioA 
and  by  command  imd  direction  of  the  defendant  Long^ 
worth ;  that  the  said  horse  was  not  the  property  of  Bussdl 
Miller,  bat  was  the  property  of  the  plaintiff  of  which  the 
defendants  were  informed  and  well  knew  at  the  time  of 
3aid  seizure,  etc.,  and  plaintifi'  claims  damages  in  f  150. 

The  defendant,  "S.  Longworth,  admits  the  levy,  sale,  ela» 
but  denies  that  said  horse  was  so  levied  upon  and  sold  at 
liis,  Longworth's,  instigation  or  by  his  command  and  dire^ 
lion;  baton  the  contrary,  was  levied  npon  and  sold  by  said 
constable  in  direct  opposition  to  the  commandfl  of  the  de- 
fendant, and  admits  that  he  received  |60  from  proceeds  of 
said  sale* 

Boies  ^  Scarbaraughj  for  plaintiff. 

Worthington  ^  Matthews^  for  defendant  Longworth. 

Gholson,  J.  Where  a  sheriff  or  constable,  nnder  a  procesB 
of  execution  against  A,  levies  on  the  goods  of  B,  the 
plaintiff  in  the  execution  is  not  liable  for  the  trespass  or 
wrongful  taking  of  the  goods,  unless  he  ordered  or  directed 
the  sheriff  to  levy  on  the  particular  goods,  or  participated 
directly  and  otherwise  than  by  merely  suing  out  the  procesa. 
4  Harrington,  287,  West  v.  ShockUy;  25  Maine,  187,  Lotkrop 
T,  Arnold. 

Where  a  trespass  is  committed  on  pn^erty,  a  person  maj 
become  liable  by  ratifying  an  act  done  in  his  name  or  for 
his  use,  and  the  effect  will  be  the  same  as  if  he  had  origm- 
ally  given  the  authority. 

But  there  can  be  no  ratification  where  the  act  is  not  done 
in  the  name  or  on  behalf  of  the  party  who  is  dimmed  to 
have  sued  or  done  what  would  amount  to  a  ratification. 

There  is  some  difficnlty  in  applying  these  jrales  to  ^bm 
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case  of  a  sheriff  or  constable,  and  the  plaintiff  in  execution, 
levying  on  the  property  of  a  person  not  the  defendant. 
This  diffiealty  arises  from  the  consideration  that  the  sheriff 
or  constable  is  not  properly  the  agent  of  the  plaintiff, 
fiiongh  he  may  be  said  to  be  acting  ibr  his  benefit.  He 
does  not,  however,  profess  to  act  for  the  plaintiff,  but  under 
the  aathority  of  law,  and  in  obedience  to  the  process  of  the 
law. 

A  man  may  become  liable  for  a  trespass  who  counsels  or 
advises  the  act  to  be  done;  in  such  case  it  is  not  necessary 
that  the  party  actually  committing  the  trespass  should  be 
the  agent,  or  in  part  derive,  or  profess  to  derive,  authority 
to  do  the  act  from  the  person  so  counseling  or  advising. 

It  is  in  this  mode  that  a  plaintiff  in  execution,  who  giy,e8 
express  directions  to  levy  on  property  not  liable  to  the  pro- 
cess, becomes  liable  as  a  trespasser,  and  he  can  not  property 
be  said  to  confer  any  authority  on  the  ofScer  who  makes 
the  levy.  (This  explains  the  distinction,  and  shows  the  pro- 
priety of  the  decision  in  46  E.  C.  L.  286,  Wilson  v.  Turn- 
many  which  was  not  followed  in  11  Mass.  18.) 
'  If  no  precedent  directions,  no  counsel  or  advice  be  given 
by  the  plaintiff  in  execution ;  if  he  in  no  way  directly  partic-  / 

ipates  in  the  trespass  until  the  property  had  been  sold  and 
the  process  of  execution  returned  by  the  officer,  showing 
the  money,  or  a  part  of  it,  made  to  answer  the  plaintiff's 
demand,  the  receipt  of  the  money  by  the  plaintiff,  though 
with  knowledge  of  a  claim  set  up  to  the  property,  does  not 
make  him  liable  as  a  trespasser  for  the  wrongful  taking  of 
the  property.  The  extent  to  which  the  plaintiff  can  be  held 
liable  would  be  the  amount  of  money  by  him  received, 
with  interest. 

Judgment  against  defendant  Longworth  for  164.25,  and 
ugainst  Hlgdon  for  |168. 
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Tn  OiMdHHAii  Insubanos  Co.  v.  Rikhan  ft  Sons. 

X.  A  proposition  made  by  A  to  insure  on  aoooont  of  B  0,  ui  invoice  <tf 
merchandisei  amount  insured,  in  case  of  loss,  to  be  paid  to  A  and  D, 
when  embraced  in  a  policji  covert  only  the  interest  of  B  0. 

1.  When  payment  has  been  made  to  a  person  on  account  of  a  just  debt, 
and  there  is  no  ftraud,  express  or  implied,  between  the  parties,  no  action 
will  lie  to  recover  back  in  behalf  of  the  payer. 

8.  Where  insurance  is  taken  upon  merchandise  by  A  for,  and  on  account 
of  whom  it  may  concern,  the  risk  attaches  only  to  the  interest  of  the 
party  actually  intended  to  be  covered  at  the  time  the  contract  was 
made. 

Gbnbral  Tbrm. — ^Proceeding  in  error  to  reverse  a  jndg* 
ment  rendered  in  favor  of  the  defendants  below  by  GholBon, 
J*,  at  the  special  term  of  March,  a.  b.  1857. 

The  record  in  this  case  presents  the  following  facts : 

On  the  8th  of  January,  1852,  the  plaintiff,  on  the  appli- 
cation of  J,  H.  Rieman,  one  of  the  defendants,  insored 
|6,206  '^  on  candles,  on  account  of  Smith  &  Sassane,  from 
Cincinnati  to  Ifew  Orleans ;  loss,  if  any,  payable  to  J.  H. 
Kieman  &  Sons."  At  the  time  the  risk  was  taken,  a  bill  of 
lading  for  six  hundred  boxes  of  candles  was  exhibited  to  the 
plaintiff  signed  by  the  clerk  of  the  steamboat  ^^  Martha 
Washington,"  purporting  to  have  been  received  on  board 
that  vesd^L  At  the  same  time,  Smith  &  Eissane  had  drawn 
upon  Rieman  &  Sons,  who  had  agreed  to  accept  their  bill 
at  ninety  days,  for  |3,360. 

On  her  passage  to  !N'ew  Orleans,  the  steamboat  and  cargo 
were  totally  consumed.  When  the  information  of  her  loss 
was  received  by  Rieman  &  Sous,  they  made  application  to 
the  plaintiff  to  adjust  their  loss,  who,  without  requiring  any 
other  evidence,  on  March  4, 1852,  paid  defendants  $2,500, 
and  on  April  6,  |2,705,  being  the  full  amount  of  sum  insured. 

In'^March,  1855,  the  plaintiff  filed  its  petition  against 
the  defendants,  claiming  that  Smith  &  Eissane  had  com- 
mitted a  great  fraud  upon  the  underwriters ;  that  the  prop- 
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eriy  alleged  to  have  been  shipped  on  the  steamboat,  and  for 
which  the  bill  of  lading  was  given,  had  never  been  deliv- 
ered, nor  was  it  in  existence,  either  at  the  time  the  risk  was  \ 
taken,  or  when  the  loss  occurred ;  that  the  insurance  was 
made  for  the  benefit  of  the  defendants,  who  were  in  reality 
the  parties  covered  by  the  policy,  and  as  the  alleged  loss  had' 
been  paid,  without  the  knowledge,  on  the  part  of  the  de- 
fendants, of  the  fraud  in  the  shipment,  they  have  now  the 
right  to  recover  it  back* 

The  defendants  deny  the  important  averments  in  the  peti- 
tion, and  insist  the  risk  was  taken,  and  the  proposition  to 
insure  made  in  good  faith;  that  J.  H.  Rieman  acted  solely 
as  the  agent  of  Smith  &  Kissane,  for  whose  benefit  alone 
the  insurance  was  made,  no  interest  of  the  defendants  being 
oovered  thereby ;  that  the  money  was  paid  to  the  defend- 
ants, as  required  by  the  policy,  without  objection  by  the 
plainti^  who  knew  that  the  defendants  were  acting  as 
agents  only ;  that,  shortly  after  the  receipt  of  the  money, 
the  defendants  adjusted  finally  their  accounts  with  Smith  & 
Elssane,  and  paid  them  the  balance  of  the  cash  received 
lh>m  the  plaintifi?;  that,  from  that  period  until  the  com- 
mencement of  this  action,  they  were  not  notified  of  the 
alleged  fraud  on  the  part  of  the  insured. 

To  this  answer  the  plaintiff  demurred.  The  judge  before 
whom  the  question  was  argued  ait  special  term,  overruled 
the  demurrer,  and  gave  judgment  for  the  defendants. 

Henry  Stanbenry  and  Jones  ^  Wart^  for  plaintiff  in  error. 

Taft^  Key  ^  Perry ^  for  defendants  in  error. 

Stobik,  J.,  delivered  the  opinion  of  the  court. 

The  only  real  question  involved  in  this  controversy,  is  ad- 
jxiitted  by  the  counsel  to  be  this :  Whose  interest  is  covered 
by  the  policy  f  And  we  may  extend  the  inquiry  further : 
Whose  interest  was  intended  to  be  covered  when  the  risk  was 
taken? 

It  is  said  by  the  phuntiff's  counsel  that  the  defendants,  by 
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one  of  the  members  of  their  firm,  though  nominaDy  appear- 
ing to  have  effected  the  insurance  as  agents,  were  in  reality 
principles,  and  their  interest  in  the  shipment  for  the  ad* 
Tance  made  to  Smith  &  Eissane  was  therefore  covered. 

This  assamption  i^  i^ttempted  to  be  justified  by  the  anal* 
ogy  which  is  dec)i^red  to  exist  between  a  case  where  a 
broker  obtains  iilsurance  in  his  own  name  for  the  benefit  of 
his  principals. 

It  is  true,  as  a  general  rule,  that  the  underwriters  may 
hold  the  bfoker  personally  liable  for  the  premium,  though 
he  has  no  interest  in  the  subject  insured,  but  it  is  equally 
true  that  there  can  be  no  recovery  where  the  policy  issues 
in  his  name,  unless  he  prove  his  interest  at  the  time  the  risk 
was  taken  as  well  as  when  the  loss  occurred.  In  every  case 
where  the  policy  is  taken,  in  the  name  of  the  broker,  for 
those  ^  whom  it  may  concern,"  and  the  interest  is  in  an- 
other person,  that  person  alone  can  claim  the  benefit  of  the 
indemnity. 

By  the  express  terms  of  the  contract  between  the  plain- 
tiff and  Rieman,  the  risk  was  up6a  the  property  owned  by 
Smith  &  Eissane,  and  on  their  own  account.  An  agency  is 
therefore  apparent,  inasmuch  as  one  party  applies  for  insmv 
ance  for  another,  and  the  application  is  accepted. 

The  law  is  settled  that  where  the  insurance  is  for  the 
applicant  and  ^^  whom  it  may  concern,"  the  terms  thus  em- 
ployed are  not  intended  to  mean,  nor  do  they  include,  every 
person  who  may  have  an  interest  in  the  subject  insured,  but 
only  such  as  are  in  contemplation  of  the  contract.  1  Arnold, 
§19 ;  1  Phillips  on  Ins.  §153 ;  1  Mason,  186,  Seamans  v.  Lor- 
ing;  11  Rob.  Lja.  82,  Lambeth  v.  Wes.  Fire  Ins.  Co.;  8 
Johns.  Cases,  26i9,  Steinbaek  v.  lUundander.  It  is  necessary, 
therefore,  that  the  party  in  interest  should  have  directed 
the  risk  to  be  %aken,  or  ratified  the  act  of  the  agent  after 
the  policy  issued,  to.  make  the  contract  available  to  him. 

But  when  the  description  of  the  party  insured  indicates 
that  the  agent  has  taken  the  policy  for  account  of^  or  for  the 
'benefit  of  other  persons  specially  natn^  the  interoBt  of 
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fhose  thus  deBcribed  ib  alone  covered.  No  other  person  can 
aver  an  interest,  or  sustain  an  action  to  recover  its  value.  This 
is  held  in  4  Mass.  84,  ItitsseU  v.  New  England  Ins.  Co. ;  6  Mass. 
81,  Pearson  v.  Lord;  8  Johns.  Cases,  130,  KemUe  v.  Rhine- 
Uender. 

We  can  find  no  exception  to  tiie  rule  thus  affirmed,  and  it 
is  but  a  corollary  fix>m  that  which  is  applied  where  the  policy 
contains  the  clause  ^  for  whom  it  may  concern,"  as  in  the  last 
case,  the  real  party  interested  need  not  be  known  until  a  loss 
occurs,  when  proof  of  his  interest  and  agreement  to  the  con^ 
tract  may  then  be  had,  so  in  the  former,  where  the  parties 
are  actually  described,  there  can  be  no  resort  to  parol  evi- 
dence to  include  others  not  named.  If  such  a  course  were 
permitted,  the  whole  theory  of  the  law,  as  to  the  conclusive* 
ness  of  written  agreements  upon  tiie  parties  who  have  exe* 
cuted  tiiem,  would  be  practically  ignored,  and  the  liability  of 
those  who  have  contracted  would  no  longer  be  determinable 
by  what  is  written ;  but  rather,  by  what,  ii^  these  days  of  the 
largest  liberty  in  testifying,  may  be  established  by  witnesses. 

We  can  not  so  understand  the  law.  We  must  hold,  there* 
fore,  that  the  plaintiff  insured  for  the  benefit  of  Smith  ft 
Ejssane;  and,  although  since  the  alleged  loss,  the  amount 
insured  was  paid  to  the  defendants,  for  uid  on  account  of  the 
real  parties,  yet,  if  that  money  has  been  applied  to  the  pay* 
ment  of  the  advances  made  to  Smith  k  Kissane,  by  their  con- 
sent, it  is  equivalent  to  a  payment  made  by  them  through  their 
agents;  the  retention  by  the  agent  of  so  much  money  as 
would  be  sufficient  to  discharge  the  debt  due  by  the  principal, 
must  be  regarded  as  a  payment  by  the  principal  to  the  agent, 
when  the  sum  is  retained  by  the  consent  of  the  principal. 

It  is  admitted  by  the  demurrer,  that  such  an  appropriation 
of  the  sum  paid,  by  the  plaintiff  to  the  defendants,  was  made, 
and  the  residue  accounted  for  with  Smith  &  Kissane.  The 
money  paid  to  the  defendants  is  no  longer  in  their  hands ; 
they  have  discharged  themselves  from  their  agency  to  their 
principals,  and  can  not  be  said  to  sustain  any  such  relation  to 
the  plaintiff  as   will  authorize  Hie  assumption  that  such 
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a  privity  ezifltB  as  will  permit  a  reclamation  by  the  mider* 
writers. 

If,  while  the  money  was  in  the  possesrion  or  under  the  con- 
trol of  the  defendants^  this  action  had  been  brought,  a  difler- 
ent  question  might  have  been  presented.  The  investigation 
would  have  assumed  another  shape,  and  the  difficulties  that 
now  meet  the  plaintiff,  in  a  great  measure,  obviated. 

There  is  no  intimation,  in  the  pleadings,  that  the  defendants 
were  implicated  with  Smith  &  Ejssane,  in  the  alleged  fraud, 
or  had  notice,  even,  of  the  charge,  before  their  agency  was 
closed ;  it  can  not,  therefore,  be  claimed  that  their  situation 
should  be  changed,  when,  after  a  lapse  of  neariy  four  years, 
the  parties  really  in  fault,  if  at  all,  have,  it  is  admitted,  either  left 
the  country  or  become  insolvent  It  would  be  unjust  to  com- 
pel the  defendants,  under  such  circumstances,  to  refund  the 
amount  paid  upon  the  policy,  when  their  remedy  over  upon 
the  guilty  parties  would  be  of  no  avail. 

We  believe  we  but  indicate  an  established  principle  when 
we  hold  the  defendants  are  not  responsible  in  this  acticm ; 
it  is  but  the  application  of  the  universal  rule  as  to  payments 
made  upon  checks,  bills,  or  notes,  where  the  security  may  be 
forged,  if  the  holder  obtains  it  in  the  usual  course  of  businesa, 
and  receives  the  proceeds,  in  good  faith,  without  notice  of 
their  invalidity. 

If,  instead  of  directing  the  amount  of  the  aUeged  loss  to  be 
paid  to  the  defendants,  in  the  policy  itself  Smith  &  Kissane 
had  drawn  their  bill  in  the  defendants'  favor,  it  could  not  be 
claimed  that,  under  the  circumstances  disclosed  in  the  case, 
the  plaintiff,  after  having  honored  the  bill  by  acceptance,  or 
payment,  would  be  permitted  to  impeach  it 

There  can  be  no  practical  difference  between  the  case  tims 
stated,  and  the  present  In  both,  the  acts  of  the  parties,  per- 
formed in  good  faith,  conclude  them.  It  was  very  justly 
remarked  by  Tilghman,  C.  J.,  6  S.  &  B.  868,  Bogari^  d  al. 
V.  NemnSy  et  al* :  *^  That  no  case  has  been  shown  where  an 
action  for  money  had  and  received,  has  been  supported 
against  a  person  who  had  received  a  just  debt  withontfntud ,-" 


JUNE  TBRM,  1867.  401 


ThomM  Doren  v.  Nictaolat  T.  Borton. 


and  tfaia  we  have  always  understood,  is  the  tnie  principle 
upon  which  the  action  is  allowed.  The  question  is,  has  the 
plaintiff  the  right  to  recover  ex  cequo  et  bono  f  If  he  ought 
not  in  equity  to  assert  his  claim,  he  will  not  be  permitted  to 
do  so  at  law. 

On  the  whole  case,  we  are  satisfied  the  judgment  of  the 
court  of  special  term  ought  to  be  affirmed. 

Judgment  affirmed. 


Thomas  Dobbn  v*  Kicholas  T.  Horton. 

Where  a  penoa  makes  a  subdiyision  of  city  lots,  showing  streets  and  alleys, 
and  causes  it  to  he  recorded  apon  the  county  record  of  deeds,  without, 
making  the  statutory  aoknowledgme'ht,  and  afterward  sells  and  conveys 
lots,  hounded  hy  a  street  or  alley,  according  to  the  suhdi vision — H4ld: 

1.  That  if  such  defective  dedication  was  accepted  formally  hy  the  city,  or 
by  acts  of  possession  and  user  on  the  part  of  the  public,  it  would  thereby 
become  perfect  and  complete,  and  the  original  owner,  and  those  claiming 
under  him,  would  have  no  right  to  appropriate  those  streets  or  alleys  to 
private  use  or  possession. 

2.  That  an  alienee  of  a  lot  in  such  subdivbion,  bounded  on  a  street  or  alley, 
has  a  right  to  the  use  and  ei^oyment  of  the  open  and  unobstructed  street 
or  alley,  of  which  the  original  owner,  or  those  claiming  under  him,  can 
not  deprive  him  without  his  consent 

3.  The  mere  fact  of  such  street  or  alley  being  liiisused  or  obstmoted  by  one 
or  more  alienees  of  lots,  does  not  vacate  the  right  of  the  other  alienees, 
nor  reinvest  the  title  and  right  of  possession  in  the  original  proprietor. 

Special  Tbbm. — The  plaintiff  claims  the  legal  estate  in, 
and  that  he  is  entitled  to  the  possession  of,  certain  premises 
now  used  as  an  alley,  in  McFarland's  subdivision  in  Cin- 
cinnati^ He  derives  his  title  from  an  instrument  of  writing 
from  McFarland  to  Vail,  dated  December  16, 18S2 ;  by  deed 
from  Vail  to  plaintiff,  dated  November  6,  1848;  and  bj 
deed  from  Vail  to  plaintiff,  dated  June  10, 1850. 

The  defendant  says  that  William  McFarland  being  the 
owner^  of  lots  257, 258, 259, 282, 288,  and  284,  on  the  original 

26 
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plan  of  CinciDnati,  made  a  plat  and  subdmsion  of  said  lots, 
on  which  plat  and  subdivision  certain  parcels  or  strips  of 
land  were  laid  out  and  dedicated  as  streets  and  alleys  for 
the  nse  of  the  proprietors  of  lots  in  said  subdivision  forever; 
that  said  McFarland  caused  said  plat  and  subdivision  to  be 
i^orded  in  Hamilton  county  records,  on  June  29,  a.  n.  1807. 
That  the  premises,  described  in  the  petition,  is  one  of  the 
alleys  laid  out  in  said  plat  and  subdivision,  being  the  alley 
lying  between  lots  26  and  27  on  said  plat.  That  McFarland 
conveyed  lots  in  said  subdivision,  making  reference  to  the 
streets  and  alleys  thereof;  that  on  August  7, 1809,  he  con- 
veyed to  Benjamin  Mason  lots  25  and  26,  with  other  lots, 
to  which  deed  defendant  refers,  to  determine  the  particulars 
relating  to  said  subdivision.  The  defendant  says  plaintiff 
claims  to  be  owner  under  TBesne  conveyances  from  Benjamin 
Mason,  of  a  portion  of  lots  25  and  26,  the  north  twenly 
feet  in  width  thereof,  fronting  twenty  feet  on  said  alley 
lying  between  lots  26  and  27;  that  defendant,  by  like  mesne' 
conveyances  from  said  Mason,  is  the  owner  of  a  portion  of 
said  lots  25  and  26,  viz :  the  twenty  feet  in  width  lying 
next  south  of  said  plaintiff's  portion,  fronting  twenty  feet 
on  said  alley ;  that  defendant,  under  like  mesne  eonveyanoe» 
from  Benjamin  Mason,  holds  an  interest  in  the  remaining 
portion  of  lots  25  and  26;  and  that  defendant  is  also  owner 
of  ground  on  which  said  alley  abuts  on  the  south. 

The  defendant  also  says  that  said  William  McFarland, 
by  deed  dated  September  7,  a.  n.  1808,  conveyed  to  Thomas 
James  the  lots  numbered  27  and  28  in  said  plat  and  subdi- 
vision; that  Benjamin  J.  Horton,  by  m£3ne  conveyances 
from  said  Thomas  James,  has  ^become  the  owner  of  said  lot 
Ko.  27,  and  is  therefore  possessed  of  an  interest  in  the  said 
alley ;  that  said  premises  described  in  the  petition  has  been 
publicly  known  and  recognized  as^  an  alley  ever  since  the 
recording^  of  the  plat  and  subdivision  above  mentioned;  that 
the  proprietors  of  the  lots  a<^oining  thereto  as  laid  down 
in  said  plat,  became,  by  virtue  of  the  making  and  recording 
of  said  plat  and  by  the  conveyances  from  said  James 
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M^ifcrlaady  as  a)K»ve  mentioiiedl,  and  by  the  acts  atadf  coikdaet 
of  said  James  MeFaM'Iftiid,  veeted  with  the  right  to  th« 
doiAmott'enjoTintet  and  me  of  sbid  premises  as  aitd'  ftr  an 
aliqr;  the  defendant  ftirther  days;  l^at  there  has  been  u* 
6bntindom  recognition  of  said  ri^t^  and  ai  cotiiihofi^  4ixfi* 
iiM  of  safid  right'  bj  sifid  pilQiptietbPS'  vpp  to  the'prteebt  time} 
that  the  said  alley  has  beeny  from  time  ta  time,  more  or  less^ 
obstraoted  by  the  ilf6{metor)i  of  the  lots  adjdisnrig  tiieretiev 
bttt  Ch^t  the  kxaUnear  ef  said  oHq^  afad  fb^  coAsmdH  right'  of 
said  proprietors  hi  tiie  nse  thereof^  him  always  been  well 
known  to  siid  projuaeUmi  and  that  the  said  aUsy  haa  always 
b^d^  itiore  or  less^i&i  ebixtmon  me  by  theooiL 

WrigM  ^  Xeo7M0^  fdr  ^aintiff: 

7*  M*  Kef  and  Ben.  J.  SarConn^  for  defendant. 

Gholson,  J.  Where  a  person  makes  a  snbdivisten  of'eity 
lots^  showing  strdets  and  aDejw^  asd  #ifliotit  aekwowlcdging 
it  as  rckjuired  by  statate^  causeef  it  to  be  placed  upon  the 
public  records  of  the  connty,  and  afterward,  sells  anid  oen-^ 
veys  kfts  aeodfr^afif  td  t^e  nnmbevs  df  the  subdivisiony* 
whScb  l6ts,  as  shawn  on  tbs'  plat  by  the"  mnttbers^  are* 
boaaded  by  a  street  or  alley^  I  hold 

1.  That  the  fee  in  the  sfcreet  or  iaUey  did  ttfot  vest  under 
the  statnts  in  the  oity^  the  plait  liot  faainag  been:  acknowl- 
edged. 

2.  That  such  acts  on  the  ps:Ff  of  an  owner  wei?^  soffidetlt 
evidence  of  aa  iatention  to  dedicate-  the  sHreeta  and'  alteys* 
for  public  nse. 

&  That  if  such  dedication,  wm  accepted  by  the  oify,  or 
by  asor  <m  the'  part  of  the  pubUcyiit  wonld  become  conplete;. 
and  the  owner  would  have  no«  right  t6  appropriated  tha 
glroand^  ovei^  whteb  the  stiiest  or  alley  pacised^  to  his*  private 
vmA  and  possessioa;  and  if  smh' street  or  aUey^  after  suolv'^ 
aeeeptanoe  ot  poblic  nser  waa  wroi^^Iy  obstkructed,  Hm ' 
owner  or  his  assignee  would  haveao  better rig^  to  r^oomr. 
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poflsesBiotL  bj  action  of  ejectment^  or  a  proceeding  of  like 
oharacter^  thui  any  other  person  interested. 

4.  That  an  alienee  of  a  lot  in  snoh  sabdivieion  bounded 
on  a  sti^t  or  alley,  the  street  or  alley  being  open  and  nnob- 
stmcted  at  the  time  of  his  conveyance,  acquires  a  right  of 
i^ng,  which  is  analogous  to  that  of  the  public,  and  can  not 
be  taken  away  or  reduced  to  the  possesion  of  the  origmal 
Ofwner  without  his  consent.  One  of  the  alienees  of  two 
such  lots,  the  alley  l^g  between,  can  not  under  a  deed,  from 
the  original  owner,  obtain  ezdusiYe  possession  of  such  alley. 

6.  If  a  man  conyeys  two  lots,  with  an  alley  between  to 
be  used  as  such  by  the  owners  of  the  two  lots  and  their 
assigns,  he  can  never,  as  against  such  owners,  or  either  of 
them,  take  into  his  private  and  exclusive  possession  the 
ground  over  which  the  alley  passes ;  and  can  convey  no  such 
right  to  the  owner  of  one  of  the  lots.  No  such  right  is 
acquired  by  the  fact  that  one  or  both  of  the  owners  have  or 
are  obstructing  the  alley. 

6.  It  is  the  right  of  those  showing  an  interest  either  in  a 
private  or  public  alley,  which  has  been  wrongfully  ob- 
structed^ to  require  that  the  obstruction  be  disoontinued. 
This  has  been  usually  accomplished  by  an  action  at  law  for 
the  nuisance,  or  by  an  injunction  in  equity.  But  the 
obstruction  or  misuse  of  an  alley  does  not  forfeit  it,  so  as  to 
give  a  title  to  the  original  proprietor. 
•  These  principles  are  settled  by  numerous  authorities.  6 
Ohio,  298,  Brown  v. Manning;  Wright,  749,  Morris  v.  Bowers; 
6  Peters,  482,  CineinnaH  v.  White ;  Id.  507,  Barclay  v.  Howdl; 
1  Ohio  St.  478,  Wmiarns  v.  First  Preab.  Soc.  of  Cineinnaii;  86 
Maine,  161,  Cole  v.  Sprord;  12  Georgia,  289,  City  of  Macon  v. 
Franldin;  11  B.  Monroe,  165,  WiekUfe  v.  CUy  of  Lexington; 
2:8elden,  257,  City  of  Oswego  v.  Oswego  Canal  C04 1  %)encer, 
86,  Dummer  ads.  Jersey  CUy^ 

The  only  ground  upon  which  a  recovery  could  be  claimed 
would  be  as  trustee,  fw  the  purpose  of  effisctuadng  tiie 
trust  Such  a  purpose  is  not  claimed  and  under  our 
present  systexn,  must  appear. 


/ 
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Tyltr  DatMmb  k  Od.  •.  WilHaa  Kvhtt,  at  «L 

Under  i;lie  JEactB  and  cireamstanceB  ik  this  case,  and  it  is 
questionable  whether  the  fee  in  the  alley  would  properly  be 
considered'  as  remaining  in  the  original  proprietor,  if  not 
vested  in  the  city,  it  may  be  in  tibe  adjoining  proprietors. 
This  would  depend  on  the  question  whether  the  dedication 
was  complete  of  a  public  alley*  A  decUcation  of  an  alley 
was  intended;  not  a  mere  easement.  Was  it  accepted? 
This  acceptance  would  depend  on  the  character  of  the  thing 
mnd  the  use  naturally  to  follow.  Wright,  749 ;  14  Barb.  8S6, 
•Acieau  v.  Iliads  et  al.;  16  Barb.  '251,  CUments  ▼.  West  TVay. 

Judgment  for  defendant,  and  ordering  plaintiff  to  removi 
obstructions,  as  prayed  by  defendant. 


Tylbk  Davidson  &  Co.  r.  Wn*LUM  Kuhn,  bt  al. 

■ 

Wbere  a  constable,  holding  write  oi  attachment,  gains  admittancb  to  tha 
premises  in  which  the  goods  of  the  defendant  are,  finds  them  under  leyy 
and  in  possesion  of  ano^er  constable,  then  declares  his  intention  to 
attach  them,  sabject  to  the  levy,  to  which  the  constable  in  possession 

-  assente  and  promises  to  pay  to  him  any  surplus ;  then  causes  them  to  be 
appraised,  makes  out  a  schedule,  and.  returns  the  writs,  stating  in  his  re- 
turn that  he  had  attached  the  property,  though  the  constable  making  tbs 
first  levy  continues  in  exclusiTe  possession  and  Sells — Held: 

1.  That  this  was  an  fKstual  levy  of  the  attachments,  and  not  a  mere  declara^ 
tion  of  an  intention  to  levy. 

2.  That  the  duty  to  attach  in  the  piiBsence  of  two  credible  persons  is  direct 
tory,  and  not  imperatiye;  if  omitted,  the  leyy  may  be  set  aside,  at  the 
instance  of  the  defendant,  but  \b  binding  on  third  parties,  and  is  well 
performed  if  the  declaration  is  made  in  presence  of  persons  eatuaUjf 

'  •  present. 

8,  The  rultf  that  property  in  the  hands  of  an  oAcer,  under  Judicial  process^ 
is  in  the  custody  of  the  law,  and  not  subject  to  Airther  seiaure  nnde^r 
process  by  another  officer,  is  only  adopted  for  th^  protection  of  the  officer 
making  the  flrst  seizure,  and  to  avoid  collisions  of  authority  and  cod- 
fliete  of  title. 

4.  The  same  goods  may  be  taken  on  a  second  writ  by  the  sa^ie  officer,. ant 
where,  having  the  goods  in  his  possession,  he  consente  or  submita.  to  a 
l0vy  upon  other  writs  by  other  officers,  and  to  hold  the  goods  as  trustee 
or  bailee  for  them,  after  the  satisfaction  of  his  own  writs,  the  rule  does 
not  apply,  and  the  subsequent  levies  are  valid,  binding  the  proceeds  of  a 
•ale  in  his  hands. 
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The  facta  are  sufficiently  stated  in  the  decision^ 

Thomas  C.  Wbrf ,  for  plaintiffi. 

l^aJlQy  Andrew  f  McCookj  for  defeilid^Qts. 

SpEVcn»  J.  Thia  is  an  iostato  broogbt  to  veoonner  damages 
foft  |>reach  pf  ^  oOnditioa  of  a  oonstable's  bond.  Th^ 
petition  aistecB  that  the  plaSntiffii  recovered  a  jadgment  bdr 
lore  J.  B.  Baldridge^  J.  P.,  against  Valenline  Larox,  for  the 
sam  of  1250.45,  and  costo^  on  May  2, 1856,  on  which  aa 
execution  was  issued  on  the  same  day,  and  delivered  on  the 
day  following  to  Enhn,  a  constable  of  Cincinnati  township, 
for  service;  that  on  the  same  8d  of  May,  Euhn  levied  upon 
the  property  of  the  Judga^en^t  det)tor,  advertised  and  sold 
the  same  for  the  sum  of  11,064.11,  and  afterward,  on  May 
SOij  roomed  said  writ  ae  follows: 

"  By  virtue  of  thia  writ,  I  levied  upou  the  goods  and 
iihiittela  previously  levied  upon  by  m^  by  virtue  of  an  exe- 
•eution  iaaoed  by  F.  H.  Rowekamp,  a  justice  ef  the  ;>eace  of 
Cincinnati  township,  upou  the  29th  of  April,  1856,  upon  a 
judgment  in  fiB^vor  of  Henry  Rohrl^aaee  &  Co.  against  th^ 
defendant,  Valentine  Larox,  for  the  aum  of  I2S5.05,  and 
^oosts,  etc.;  and  also,  previously,  viz:  on  the  29th  day  of 
April,  1856,  levied  upon  by  B.  Housman,  coQstable,  by 
virtue  of  two  writs  of  ^ttaojtiment  issued  by  ^aid  Bowe- 
kamp,  etc.,  in  two  cases  in  which  F.  C.  Baltman  waa  plain- 
tiff and  Valentine  Larox  defendant,  being  for  1869.13,  and 
costs,  etc.  The  goods  were  advertised,  apd  sold  to  different 
jpersons,  etc.^  for  |l,064.1il.  Jt^eceived  in  cash,  >686.  Due 
from  Hollingshead  &  Co.  $340.73 ;  from  Tyler  Davidson  & 
Oo.  186.16 ;  and  fees  retained,  f  10T.80.  Balance  paid  over 
to  F-  H-  Rowekamp,  for  distribution.  May  81, 1856. 

"  Signed,  Wm.  TUvm,  Q>naatiUJ' 
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Petition  avers  that  said  retarn  was  false,  in  this:  that 
previous  to  his  having  and  receiving  the  plaintiffs'  execu*- 
tion,  the  said  good^  and  chattels  had  heen  levied  upon  hj 
B*  Housman,  constable,  by  virtue  of  two  writs  of  attach- 
ment, eto.,  for  $369.13,  and  costs»  said  attachments,  if  levied 
at  all,  being  levied  after  the  plaintiffs'  execution  was  deliv- 
ered to  said  Euhn,  and  after  he  had  levied  upon  the  said 
property.  There  are  two  other  causes  of  action  set  forth 
in  the  same  words,  one  for  $250  and  the  other  for  |227,  and 
x^osts,  making  in  all  1727.45,  and  costs. 

The  answer  takes  issue  upon  the  averment  of  falsehood 
in  these  several  returns,  saying  they  were  all  true  in  fact. 

It  appears  in  evidence,  l^at  on  April  29, 1856,  Euhn  ha4 
in  his  hands  the  execution  referred  to  in  the  petition,  i^ 
&vor  of  Kohrkasse  &  Co.  for  |335.05,  and  costs^  and  in  thf 
morning  of  that  day  levied  upon  all  the  goods  and  chattels 
of  the  defendant  in  execution,  Larox,  they  being  in  hif 
store  on  tVestem  Bow.  He  had  with  him  another  person^ 
if  not  two,  whose  names  are  not  given.  He  made  out  t^ 
schedule  of  the  property,  and  attached  it  to  his  writ.  While 
he  was  there,  perfecting  his  schedule,  and  after  he  had 
levied,  on  tfSe  same  day,  Housman,  also  a  constable  of  Cin« 
cinnati  township,  having  in  his  hands  two  attachmentu 
against  the  property  of  Larox,  issued  by  Bowekamp,  in 
&vor  of  F.  C.  Baltman,  for  $369.13,  gained  admittance  to 
the  premises,  and,  with  the  assent  of  Kuhn,  attached  all  of 
jwid  property,  etc.,  as  the  property  of  Larox,  subject  to  the 
prior  levy  and  execution.  According  to  the  testimony  of 
Knbn,  Housman  took  with  him  Peter  Smith  and  another 
person ;  according  to  that  of  Housman,  he  went  with  Bm\ih 
alone,  and  found  the  other  man  there,  Housman?  a<^cord- 
ing  to  his  own  evidence,  told  Kuhn  he  would  have  to 
attach,  sut^ect  to  his  levies,  and  did  so  attach;  and  there* 
upon  Kuhn  promised  that  if  there  should  be  a  surplus  on 
fuile,  he  would  p^y  it  over  to  Housman*  On  the  same  day^^ 
^ousman  i^ad^  out  a  schednle  of  the  goode^  copied  from 
John's  ac^hedale,  and  on  May  2,  caused  them  to  be  appraise^ 
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by  two  freeholders.  On  April  80,  three  attachments  were 
issued  by  Baldridge,  in  favor  of  the  present  plaintiffiBy 
against  Larox,  and  delivered  to  Higdon,  constable,  for  ser- 
vice. On  the  afternoon  of  that  day,  Higdon  went  and 
caused  the  same  property  to  be  appraised  on  his  writs, 
plaiming  also  to  attach  it,  but  without  the  assent  of  Kuhn. 
Judgments  having  been  rendered  in  these  attachment  cases, 
on  May  8,  executions  issued  upon  them,  which  were  deliv- 
ered to  Kuhn  for  service,  as  alleged  in  the  plaintiff'  petition, 
and  levied. also  as  therein  stated,  subject  to  the  prior  levy 
and  attachments  in  the  hands  of  Housman.  The  goods 
were  in  the  possession  or  control  of  Euhn  from  the  time  of 
his  first  levy,  on  April  29,  until  their  sale.  Out  of  the  pro- 
ceeds of  sale  he  paid  fees,  costs,  and  the  amount  due  plain- 
tifi'  in  execution ;  the  balance  he  paid  oyer  to  Bowekamp, 
for  distribution  under  the  attachments  of  Housman  and  the 
present  plaintifis.  Rowekamp  ordered  the  Housman  attach- 
ments to  be  first  paid  out  of  these  moneys,  and  the  residue 
to  Tyler  Davidson  &  Co.,  plaintifis  herein. 

It  is  claimed  by  the  plaintiffi  that  the  attachment  of  this 
property  by  Housman  was  wholly  null  and  void,  and  there- 
fore was,  in  feet,  no  attachment  at  all,  and  so  the  defendant 
Euhn's  return  was  false.  This  claim  of  the  plain  tifi  is 
based  upon  three  grounds: 

1.  That  Housman  did  not,  in  fact,  attach  the  property, 
but  only  declared  an  intention  to  attach. 

2.  That  Housman  did  not  attach  in  the  presence  of  two 
freeholders,  as  the  law  requires. 

8.  That  the  property  having  been  already  levied  upon  by 
Euhn,  was  in  his  custody  and  in  the  custody  of  the  law^ 
and  was  not  therefore  subject  to  an  attachment. 

I.  Upon  the  first  point,  I  think  the  testimony  is  clear  that 
Housman  not  only  declared  an  intention  to  attach,  which  is 
all  that  plaintifl»  claim  he  did,  but  did  in  fact,  make  an 
attachment.  What  his  precise  language  was,  is  perhaps 
uncertain,  and  is  clearly  not  very  material.  la  what  he 
said,  he  meant  not  only  to  declare  a  purpose,  but  to  perform 
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'an  act.  It  wan  bo  nnderatood  by  Knhiiy  who  promised  to 
'hold  the  properly  subject  to  the  attachment^  affcer  making 
the  money  on  execation.  It  was  so  understood  by  Hons^ 
man,  who  made  at  once  a  schedule  of  the  property,  took 
{appraisers  to  appraise  it,  and  retomed  on  his  writ  that  hA 
had  attached  this  property.  What  he  actually  said  may 
<not  be  accurately  remembered,  and  may  be  misrelated ;  but 
what  he  did  can  not  be  misunderstood,  and  was  regarded^ 
on  both  sides,  as  tjie  performance  of  an  act. 
'  H.  As  to  the  second  point,  the  duty  to  attach  in  tho 
"{presence  of  two  credible  persons,  is  directoiy  and  not  im^ 
'}>eratiye.  It  would,  undoubtedly,  be  a  ground  for  setting 
«side  an  attachment  at  the  instance  of  the  defendant,  but  doei 
not  render  it  absolutely  void  as  to  third  parties.  But  it  is 
!not  true  in  point  of  fiek^t,  that  the  attachment  was  not  mad^ 
in  the  presence  of  two  credible  persons.  The  eyidenc^ 
iBhows  that  it  was  made  in  the  presence  of  three  persons  at 
least,  Smith,  Euhn,  and  another  whose  name  is  not  givem 
The  law  does  not  require  that  the  witnesses  shall  be  taked 
to  the  place  by  the  constable,  for  the  purpose  of  making 
the  attachment,  but  simply  that  he  shall  declare,  in  theit 
t»tesence,  that  he  does  so  attach.  Euhn  says  that  Housman 
had  two  persons  with  him,  Smith,  and  another  whose  name 
he  either  did  not  know  or  does  not  remember.  If,  then> 
Ihe  att^u^hment  was  in  fact  made  in  the  presence  of  two 
credible  persons,  the  provisions  of  the  law  have,  in  this 
irespect,  been  complied  with,  and  the  attachment  was 
proper. 

'  m.  The  third  objection  to  thos  attachment  is,  that  the 
property  was  already  in  the  custody  of  the  law,  having  been 
leized  by  Euhn  upon  an  execution  in  his  hands,  and  was 
bot,  therefore,  the  property  of  Larox,  subject  to  sdzure  oU 
attachment  It  is  true,  that  when  personal  property  hai 
been  seized  on  execution,  and  is  in  the  hands  of  the  officer, 
it  is  treated  as  in  the  custody  of  the  law,  and  is  said  not  to 
be  liable  to  execution  or  attachment,  or  any  other  seizure 
at  the  hands  of  another  officer,  because,  as  is  said,  the  seizure 
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idmngee  the  title,  imd  it  i$  no  longer  the  i^party  of  th# 
pendent  in  meMliioiit  biU  that  of  th#  officer*  But  thin 
mle,  I  apprebeady  m  only  adopted  for  t^e  protection  of  tbe 
Hfficer  hioiaelf,  to  eyoid  collision  of  authority!  It  is  Mt 
tme  that  the  title  to  the  property  i9  abeolutely  (Ranged  aoi 
yaMe9  to  the  offieer*  Xf  thie  were  ao,  when  m  officer  hei 
eei^ed  goode  en  exeeuliap*  tiiey  would  mA  he  UaUe  tP 
/Kiother  exeoatioa  in  hie  own  hands^  beqawe  not  the  pnqh 
erty  of  the  defendant  in  executioai ;  and  if  tibat  were  the 
Mie,  the  plaintiffs  here  would  haFe  no  eanae  of  action,  be- 
cwise  at  the  time  of  patting  their  execution  ia  the  handB  of 
]^nhn,  there  wea  nothing  to  levy  on,  tbiMie  goods  having 
iJready  been  taken  by  him  on  another  es^ecutiou*  Bq^ 
goods  levied  npoii  1>y  nn  officer  under  om  e:Mcation,  mtgr 
be  taken  upon  another  placed  in  hie  handa*  He  levies  upon 
ibe  goods  nnder  both  exeeutiona  M  l^e  property  of  the 
defendant  in  exeention-  Senoa,  there  is  uP  danger  of  anj 
oonflict  of  antborityt  or  of  title.  30,  where  the  officer  thue 
baving  the  gpoda  in  bia  po^pessien  consents  9V  submits  to  fL 
levy  upon  another  eMeutien,  or  an  attachment  subject  te 
biis  titie,  and  to  hold  the  goods  as  truatee  or  bailee  for  the 
other,  after  satia&etion  of  bis  own  exeeation,  there  is  w 
oonflict  or  coUiaim  of  autiiority*  And  there  is  no  moif 
jmaoiXy  In  law,  why  si^h  second  ementian  or  attachmwl 
n»ay  not  be  levied,  with  his  assent,  than  if  it  bad  been  m 
itis  own  hands  ^  thnt  purpose.  This  rule  bM  been  adoptedt 
iftepecdal  term,. by  two  of  the  judges  c^  tbia  court,  in  the 
case  of  different  executions  held  by  different  officers,  and  { 
ean  not  peroeivn  why  it  eusy  not,  with  eqMd  propriety,  be 
applied  In  a  case  Uke  the  present, 

JEnterU^ining  tbe$e  views,  J  am  of  opiniPn  Ihat  the  plabik 
liife  have  not  made  out  a  good  eauae  of  action,  and  thai 
fudgment  shpuld  be  entered  for  the  defendants,  witli  coata» 
,  Judgment  fetr  defendants. 
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Paul  Endsess  v.  Jo^K  F.  Kilp. 

1.  It  is  no  cante  for  a  new  trial  that  an  attorney  tfnbmitfl  a  oanse  to  triifl 
withoat  notice  to  his  olieni,  although  the  client  is  theiehy  deprived  of  an 

'  opportunity  of  hvinging  Ibrward  additional  tatimony. 

;)•  Probable  ground  tqf  the  revei^ikl  of  ^  |nd^enrt  9UOt  be  fhown  i^^ 
|[>etition  asking  for  a  new  trial. 

Special  Term. — Petition  for  a  new  trial  and  to  enjoin 
proceedings  on  a  judgment  rendered  agaiQst  the  plainti^ 
lerein,  at  i^  former  term. 

The  facts  are  sofficiently  stated  in  the  decision. 

Sairdm  ^  Boehing,  icat  plaintiff 

WMer^  K^kler  ^  Fwa^  {or  defendant 

» 
'    GNsoLflOK,  J.    In  this  oasa*  whioh  is  a  pMitioB  nnder  th* 

code  for  a  new  trial,  filed  June  15, 1867,  an  i^lication  was 

Viade  for  ml  iiQunotion  to  restrain  proceedings  on  tiie  jndg- 

meot  which  had  bew  rendered  agaiwt  the  pUiatitt'.    Tbd 

fiadiog  of  tha  €onrt  m  to  which  a  new  trial  is  asked,  was 

noade  at  the  October  term,  1856*    The  ground  for  the  nenr 

Inal  is,  that  the  eaae  wa^  sabmitted  without  aoj  aot^al  knowjt 

edge  on  the  part  of  plaiatiff)  and  he  had  important  teitimoi^ 

which  he  would  have  brought  before  the  0<Wf(L    That  he  did 

not  know  tmtil  about  Januaiy  1, 1857,  that  the  case  had  been 

submitted  and  a  finding  made^  and  an  interlocutory  order 

entered  by  the  court 

It  appeared  from  the  papers  in  the  original  action,  that 

after  the  now  {daiotii^  EadreaB,had  aotualnotieeaf  the  order, 

a  report  was  made  by  the  master  and  a  judgment  entered  on 

the  report,  he  being  represented  both  before  the  master  and 

in  the  final  hearing  of  ^e  case  upon  the  report  This  hearing 

psulted  w  »  £g^  jud^ent,  and  on  thitt  th^  execution  J^ 
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been  iaeued,  which  it  is  the  object  of  the  present  application 
to  stay,  and  I  hold : 

1.  That  the  application  is  too  late,  either  npon.the  ordinary 
principles  governing  sach  cases  or  under  any  of  the  pro- 
visions of  Ihe  code. 

2.  That  the  plaintiff  having  been  represented  by  his  coun- 
sel, as  shown  by  his  own  answer  in  the  original  case,  and  that 
tonnsel  having  submitted  the  case,  can  not  be  permitted  to 
allege  the  ground  of  surprise.  It  must  be  considered  that  he 
was  represented  and  had  notice.  Such  an  indirect  way  of 
attacking  the  acts  of  counsel  who  appear  for  a  party,  can  not 
be  permitted.  In  this  case,  the  counsel,  who  appeared  and 
submitted  the  case,  are  the  same  who  prepared  the  answer 
which  is  sworn  to  by  the  present  plaintiff  Their  names, 
dgned  as  counsel,  appear  immediately  above  his  name.  He 
can  not  deny  their  authority  to  represent  him  in  the  case,  or 
avoid  the  effect  of  a  submianon  of  the  case.  If  the  case  was 
submitted  prematurely,  without  notice  to  him,  and  without 
giving  him  an  opportunity  of  brining  forward  other  teeti* 
mony  in  his  pow^r,  this  is  no  ground  of  mistake  or  surprise 
which  will  justify  a  new  trial. 

-  On  either  ground,  therefore,  there  is  difficulty  in  the  way 
of  the  plaintiff's  success,  which  shows  that  there  is  no  prob- 
able ground  to  expect  the  granting  a  new  trial  when  the 
present  proceeding  shall  be  determined.  It  is  only  upon  thil 
probable  ground  that  the  court  can  property  interfere  by  an 
iijgunction,  and  the  application  will  therefore  be  refused* 
Petition  is  dismiflsed. 


,    JoHir  Elsznbb  r.  Thb  CnrcnrNATi  Equitablx  Ihburangb 

COMPANT. 

1.  Wbere  premUet  iniured  sgainat  Iom  by  fire  are  described  ia  tbe  applioa- 
tion  and  policy,  as  a  warehouse^  a  warranty  is  implied  that  the  property 
•hall,  during  the  oontinuance  of  the  risk,  oonform  to  that  descriptioDi 
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«  and  any  change  in  its  charaetar,  Tolunlaril  j  made  or  permitted,  not  of  %[ 

temporary  or  accidental  character,  inyalidates  the  contract 
%,  This  consequence  will  not  be  ayerted  by  parol  proof  that  the  instirers 
were  notified  at  the  time  by  the  insured  of  the  intention  to  make  the 
change  aa  afterward  made. 
8.  To  authorise  a  court  of  equity  to  reform  a  i>oIicy,  on  the  ground  of  mls-^ 

*  take,  there  must  be  elear  .proof  of  a  mutual  mistake,  by  the  omission  or 
insertion  of  a  material  stipulation,  contrary  to  the  actual  agreement  and, 
intention  of  the  parties. 
4.  Where  the  premises  insured  were  described  as  a  «0ar»Aotis«,  and  were 
subsequently  used  as  a  candy  wmn^factory^  in  which^s-Asa<  was  neoes* 
sarily  employed,  and  the  policy  was  issued  by  a  mutual  Insurance  com- 
pany, whose  deed  of  settlement  contained  a  provision,  "  that  no  policy 
shall  be  so  construed  as  to  extend  to  any  house  or  shop  where  any  trade 
or  business  is  carried  on  that  requires  the  use  of  fire-heat^  unless  the  same 
be  mentioned  in  the  policy,  and  a  proportionable  deposit  paid,  to  be . 

.  agreed  upon  with  the  directors,''  and  by  the  act  of  incorporation,  the  in- 
sured becomes  a  member  of  the  company,  subject  to  all  the  restrictions 
of  the  deed  of  settlement  Parol  proof  that  at  the  time  the  insurance 
was  eifected,  the  insured  notified  the  ofllcers  and  agents  of  the  company,  of 
the  intended  use  of  the  premises,  who  knew  that  fire-heat  would  neoes- 

.  sarily  be  used  in  the  manufsctory,  is  not  sufficient  proof  of  an  agree- 
ment for  an  insurance  to  coyer  that  contingency,  to  entitle  the  insured  to 
a  reformation  of  the  policy  so  as  to  cover  the  loss,  the  premium  actually 
charged  and  paid  being  that  proportioned  only  to  the  ordinary  risks  upon 
a  warehouse. 

SPBdAL  Tbbx. — On  motion  by  plaintiiF  for  a  judgment  on 
^  verdict  and  motion,  by  defendant  for  a  new  trial 

The  facts  are  sufficiently  stated  in  the  decision. 

TUden^  Bairden  ^  Curwmy  for  plaintiff 
Fox  f[  French^  for  defendant 

Storkb,  J.    The  jmy  to  whom  the  qnestioiiB  of  fact  were 
referred,  have  returned  a  general  verdict  for  the  plaintiff,  an^^ 
fOimd  substantially  in  the  affirmative  upon  the  question  spec- 
ially submitted  to  them  by  the  court 

The  plaintiff  asks  for  judgment^  and  the  defendant  moves  . 
&»*  a  new  trial 

Two  questiODS  were  presented,  and  very  naturally  arose 
npon  the  pleadings,  th^re  being  two  causes  of  action  stated 
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it!  the  petitkm ;  one  opon  a  polioj  of  insaliuiee^  Beeldng  to 
recover  for  an  alleged  loss  by  fire ;  the!  other  in  the  natitfe 
of  a  bill  to  reform  the  policy,  on  the  ground  that  the  reat 
contract  between  the  parties  is  not  stated  iA  that  instm- 
tteni 

The  policy  wad  issued  on  the  IMi  of  Atlgast,  1868,  atid 
msured  the  plaintiff  from  loss  by  fire  ifpon  "that  certain  five- 
story  bnck  warehouse,  situate  on  the  north-west  comer  o£ 
Vine  and  Oommferee  streets,  21^  fronty  by  9S  feet  in  depth ; 
also  the  a^oining  fiVe-eftory  brick  wda-efeottse,  on  the  north, 
being  t£ie  same  width  and  depth  as  the  first  building,  each 
insured  iu  the  sum  of  $2,800.  For  a  particular  description, 
or  survey,  see  Applieation  Book  No.  2,  folio  11/'  The  survcry 
alluded  to  was  in  the  following  words,  which  ia  ptoved  to 
have  been  made  by  the  authorized  ageint  of  tfie  defendant, 
whose  special  dut^  it  was  to  attend  to  all  applications  for 
inRmnoe. 

•Aug.  18,  1858.— John  Elstnef,  a  *V€f*rtoiy  brick  ware- 
house, situate  on  the  north-west  cornei^  of  Vine  street  and 
Cherry  alley,  ili  feet  front,  and  98  feet  deep,  21|  feet  of 
cornice,  26  twelve-light  windows,  10  by  18,  8  pair  of  folding- 
doors,  sash  and  shutters,  4  hatchways,  4  flights  rough  steps ; 
r^m  on  each  floor;  valued  at  $4,400;  premium  If  per  cent 
Also,  adjoining,  on  the  nordi,  a  five-stbty  brick  wamhoude; 
same  width,  depth,  and  same  finish  as  the  first;;  valued  at 
$4,000 ;  premium  If  per  cent*' 

On  the  return  of  this  snrveyy^  fhe  policy  Wao  made  otit,  aftd 
delivered  to  the  plaintiff,  who  paid  the  premium,  'the  risk 
was  to  be  continued  for  seven  years ;  and  it  is  in  evidence  the 
iiMQiiaBce  was  made  at  the  lowest  rates  ibr  warehoQse%  being 
ojbe-quarter  per  oent<  per  annum. 

After  the  insurance  was  made)  the  plaintifiTs  tenant,  ta 
whom  the  last-described  building  in  the  suBrvey^  as  well  as  the 
ppUey,  had  beeb  rented^  took  posseesiott,.  erected  fiimaeee^  by 
which  he  carried  on  the  manufacture  of  candy  in  the  cellar 
seoead  and  third  storiesy  usinf  fira-heat  in  alL  Wlule  tbe 
bittlding  was  tboB  uifsdit,waa  oosunmed  by  fij9^ 


j^igi^, —  - ..      -    .    — . ,  ■  .  "If  ig 

J«ft*  BilMf  #»  OteefmuiH  BqultoMt  IlMttmbM  OdMpM:f . 

■— ii—  I  ——^—■1     ir      ■  I  T  f.    ■ .     ,  I, 

The  plaint  presented  his  claim  foY  the  loas,  which  was 
nmsted  by  the  defendant,  on  the  ground  that  a  candy  manti^ 
flK^toiy,  which  required  the  use  of  fire^heat,  was  not  inBured 
by  the  policy*  It  was  forther  objected  tbat^  by  the  deed  of 
settlement,  which  binds  all  who  are  insured  in  the  oompafiyy 
and  which  is  made  part  of  the  contract  of  insaranee  by  the 
policy,  in  express  terms  it  is  stipulated  in  the  tenth  article^ 
among  other  things,  ^  that  no  policy  shall  be  so  construed  as^ 
to  extend  to  any  house  or  shop  where  any  trade  or  business  i» 
carried  on  that  requites  the  use  of  fire^-heat,  unless  the  satne 
be  mentioned  in  the  policy,  »nd  a  proportionable  deposit  paidf 
to  be  agreed  upon  with  the  directors*'' 

By  the  act  oif  incorporation,  eveiy  insurer  becomes  a  mem*^ 
ber  of  the  company,  and  is  subject  to  all  restriction  imposed 
by  the  deed  of  settlement,  and  entitled  to  all  the  privileges  il' 
imparts. 

The  question  tten  arises,  does  tifa  policy,  by  a  fair  cofi^ 
struction  of  its  laoguage,  cover  the  budlding  dins  used  and 
appropriated  ? 

We  lay  out  of  the  case,  in  this  view  of  tixe  plaintil^'s 
daim,  the  evidence  addnced  on  trial  as  to  the  knowledge  of 
the  defendant,  of  the  purpose  to  which  the  building  was 
af^lied,  and  confine  ourselves  to  the  consideration  of  the 
ocmtract,  as  it  is  written  and  accepted  by  the  parties. 

We  suppose  the  property,  as  described  in  the  policy,  is  ^ 
representation  that  it  will  continue  to  retain  that  character^ 
in  all  essential  particulars,  until  the  liidki  terminates,  unlesi^ 
the  parties  stipulate  to  the  contrary.  Tins  rule  is  adopted  to 
secure  the  underwriter  from  all  perils  he  eould  not  be  mq^ 
posed  to  have  contemplated  when  he  subscribed  the  policy^' 
as  well  as  tO'  hold  the  insured  to  perfect  good  faith  on  hW 
part  Thus  it  is  sMd,  4  Mass.  880,  Stetson  v.  Ifas9.  My/t. 
Jl  Ins.  Co^  the*  where  the  extent  and  nature  of  the  risk  de^ 
pends  up<  m  the  eontinoanee  of  the  premises  in  the  condilieii 
in  which  tiiey  were  represented,  they  can  net  be  altered 
to  the  detrimeiit  of  the  insureor,  withont  invafidatang  iW' 
itturance^  •  ^ 
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It  is  not,  as  remarked  by  Lord  Elden,  in  8  Bow,  255, 
265,  Newcastle  Fire  Ins.  Co.  v.  Macmorran  ^  Co.j  "  whether 
liie  risk' was  greater  in  one  building  than  another — ^the  qaestioo: 
for  the  underwriter  is,  what  is  the  building,  de  facto^  that  I 
lljiaye  insured  f ' 

So  in  8  Coma.  870,  WaU  y.  E.  River  Ins.  Cb.,  it  was  held, 
tjhat  the  words  occupied  as  a  storehouse^  must  be  construed  as 
a  warranty,  and,  as  sueh,  they  could  only  be  satisfied  by  proof, 
of  an  exclusive  occupation. 

This  case  was  afterward  on  trial  in  the  Superior  Court  c^ 
]^ew  Tork,  and  it  was  attempted  to  prove,  by  parol,  that  the 
use  of  the  building  insured  was,  by  custom,  consistent  with, 
the  ordinary  meaning  of  the  language  of  the  policy;  but 
the  application  was  denied,  the  court  deciding  that  where 
a  contract  contained  a  warranty  that  the  building  was  occu- 
pied exclusively  as  a  storehouse,  the  evidence  rejected  would 
not  tend  to  prove  a  compliance  with  the  warranty,  while  it 
cpuld  not  be  denied  that  one-half  of  it  was  occupied  exclu- 
nvely  for  other  purposes ;  8  Duer.  278. 

There  is  certainly  no  dilier^ice  in  prindple  between  the 
'  case  last  cited  and  the  present.  Here  a  warehouse  is  insured 
only ;  there  a  storehouse.  The  meaning  of  both  is  the  same — 
the  terms  are  equivalent  The  insured,  by  accepting  the. 
policy,  agrees  that  his  property  shall,  for  the  future,  conform> 
to  the  description  it  contains;  and  the  underwriter  takes  the 
risk  upon  the  understanding  that  the  subject  ¥nll  not  be: 
changed  from  its  original  character. 

No  temporary  or  accidental  use  of  the  premises  for  a  pur- 
pose not  strictly  within  the  ordinary  acceptatioii  of  the  terms, 
i^sed,  would  aftect  the  contract.  They  are  but  the  exceptions 
to  the  rule,  and  prove  its  universality.  But  where  the  occu«; 
pation  is  permanent  for  another  purpose,  and  while  thus  appro- 
priated the  building  is  destroyed,  it  necessarily  follows  that 
the  risk  is  at  an  end;  the  contract  on  the  part  of  the  insured 
is  changed,  and  the  insurer  dischaiged  from  his  liability. 
ftCowen,  678,  FowUr  v.  ^na  Ins.  Go,;  2  Denjto,  75,  Jennings 
V.  Chenango  Co.  MuL  Ins.  Co.;  20  Conn.  189,  BHUngs  v.. 
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Tolland  Go.  Mvt.  Ins.  Co. ;  2  Hall,  IS.  Y.  689,  Ddonguemare 
V.  Tradesman's  Ins.  Co.;  8  Com.  122,  (yNeil  v.  Buffalo F.  Ins. 
Co.;  10  Pick.  585,  Curry  v.  Comm.  Ins.  Co.;  26  E.  L.  and 
Eq.  288,  SiUem  v.  Thornton. 

By  the  tenth  article  of  the  deed  of  settlement,  to  which 
we  have  already  referred,  the  insurers  are  limited  in  their 
powers.  Certain  risks  are  not  to  be  taken  at  all,  and  others 
may  be  taken,  under  speoiaragreement,  subject  to  additional 
or  extra  premium. 

It  is  well  settled  that  all  the  by-laws  and  conditions,  pre- 
scribed for  the  government  of  mutual  insurance  companies^ 
become  a  part  of  the  contract  to  insure ;  and  each  member 
consents  to  their  full  operation  whenever  he  asks  to  be 
insured.  He  then  sustains  the  relation  of  an  underwriter, 
as  well  as  the  party  insured,  in  the  premium  or  deposit  he 
pays ;  he  owns  a  part  of  the  fund  by  whieh  lie  is  to  be 
indemnified  for  future  loss  to  himself,  and  for  whieh  other 
policy-holders  are  to  be  paid.  Angell  on  Ins.  §10 ;  7  Watts 
k  Serg.  348,  Susq.  Ins.  Co^  v.  Perrine;  9  Metcalf,  205,  Ias- 
ecm  V.  Boston  Mut.  Fire  Ins.  Co. 

The  effect,  then,  of  the  article  restricting  the  use  of  fire- 
heat,  is  to  prohibit  all  insurance  where  that  element  is 
employed  in  the  process  of,  or  for  the  purpose  of  manufao* 
taring  any  article  of  commerce.  Such  is  the  clear  language 
of  the  deed  of  settlement,  and  the  policy  must  be  controlled 
by  its  terms. 

It  is  argued,  however,  with  much  force  by  the  counsel  for 
the  defendant,  that  the  evidence  ofiered,  proved  the  knowl- 
edge, on  the  part  of  the  underwriter,  that  the  building  to  be 
insured  was  to  be  used  for  the  purpose  of  manufacturing 
candy ;  and  that  the  fire-heat  was  an  essential  instrument 
in  the  process  of  manufacture.  The  ground  thus  assumed 
is  not  without  its  equity,  and  in  a  proper  case  would  present 
very  strong  reasons  for  interference;  but  in  a  case  like  this, 
where  the  effect  of  admitting  the  evidence  of  knowledge 
would  practically  be  to  change  or  explain  by  pared,  a  very 
dear  and  significant  description  in  the  policy,  the  rule  would 

27 
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be  ignored,  which  so  cautiously  guards  written  agreements 
from  verbal  interpolation.  To  abrogate  so  important  a 
principle  in  order  to  relieve,  against  possible  injury,  when 
there  is  no  ambiguity  in  the  phraseology  of  the  agreementi 
might  introduce  consequences  more  iigurious  to  the  admin- 
istration of  the  law  than  the  ocoasional  denial  of  an  allegecl 
right. 

<^  The  policy  itself  is  considered  to  be  the  contract  between 
the  parties,  and  whatever  proposals  are  made,  or  oonvw* 
sations  had  between  them,  prior  to  the  subscriptiony  they 
are  to  be  considered  as  waived  if  not  inserted  in  the  policy^ 
or  contained  in  a  memorandum  annexed  to  it."  13  Mass. 
96, 98,  Higginson  v*  DaU.  See  also,  1  Duer  on  Ins.  §16,  and 
note  to  page  182. 

This  role  is  ad<^ted  by  the  Supreme  Court  of  Ohio^  in  18 
Ohio,  116,  Harris  r.  Col.  Co.  MuU.  Ins,  Co.y  where  it  is  held 
that  piirol  evidence  can  not  be  received  to  show  that  in 
&ct  the  insured  or  his  agmt  knew  the  true  state  of  &ctB. 

In  the  late  case,  8  Gray,  588, 689,  Lee  v.  Howard  F.  In^.  Co^ 
the  doctrine  is  very  clearly  stated  by  Bigelow,  J.;  we  use  Ms 
language:  '^It  must  be  presumed  conclusively,  that  the 
whole  engagement  of  the  parties,  and  the  extent  and  mode 
of  their,  undertaldiig  was  reduced  to  writing,  and  all  evi^* 
denoe  of  a  previous  ooUoquium  is  incompetent.  Thb  wise 
and  salutaiy  rule  can  not  operate  harshly  upon  parties,  who 
read  and  understand  their  written  agreements  before  exfrt 
outing  them."  See  also  7  Cushingi  175,  BamU  v.  {Tnton 
MiU.  Fire  Ins.  Co.;  80  E.  L.  &  Eq.  496,  Loughor  C.  ^  H.  W. 
Co.  V.  Williams;  8  Cashing,  188,  Lowell  r.  Middlesex  MuL  F. 
Ins.  Co. 

There  has  been  what  would  seem  to  be  a  partial  suspen-* 
sion  of  the  rule,  by  the  courts  of  Pennsylvania,  where  the 
mistake  or  error  of  the  surveyor  has  caused  the  miedesorip- 
tiion  of  the  premises  insured;  but  even  there»  the  caaes  rest 
upon  the  &ctthat  the  error  could  have  been  readily  rectified 
by  an  examination  of  the  premises  as  to  their  structure  <w 
size,  or  the  eaistenoe  of  other  buildmgs  contiguous.    They 
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do  not  reach  a  case  where  the  property  itselJ^  once  described 
folly  and  clearly,  can  be  made  to  assume  a  new  character^ 
or  change  the  received  meaning  of  terms  in  common  and 
ordinary  use.  Moreover,  there  is  no  court  of  equity  in 
Pennsylvania,  and  the  powers  of  the  common  law  judges,  as 
to  the  reformation  of  contracts,  is  limited. 

We  have  come  to  the  conclusion,  therefore,  that  the 
action  can  not  be  sustained  upon  the  contract  as  it  is  em« 
bodied  in  the  policy. 

n.  The  second  cause  of  action  presents  the  question,  whether 
the  policy  contains  the  contract,  as  really  made  and  intended 
by  the  parties;  for  if  there  has  been  any  mistake,  error,  or 
omission,  we  do  not  doubt  but  it  is  our  duty  to  reform  the 
instrument,  and  remit  the  plaintiff  to  all  his  original  rights  ! 

There  must,  in  all  such  cases,  be  mutual  mistake,  by  the 
accidental  omission  or  insertion  of  a  material  stipulation,  con- 
trary to  the  intention  of  the  parties.  The  terms  employed 
in  the  policy  must  be  such  as  do  not  express  the  true  inten- 
tion and  understanding,  both  of  the  insured  and  the  under- 
writer, and  a  strong  case  must  be  made  before  the  court 
will  disregard  the  language  of  the  contract  and  give  it  a 
new  interpretation. 

But  the  mistake  must  be  manifest,  and  the  evidence  to 
prove  it,  be  very  dear.  1  Arnold  on  Ins.  51,  52 ;  2  Phillips 
on  Ins.  §1937.  Indeed,  it  is  said  that  the  only  well  authen- 
ticated instance  in  which  the  English  chancellor  has  exer- 
cised the  power  to  reform  a  policy,  is  in  1  Atkyns,  545, 
Motteux  V.  London  Ass.  Co,j  where  Lord  Hardwicke  held 
that  the  contract  might  be  corrected  by  the  label  or  previous 
memorandum  between  the  parties.  The  same  chancellw 
refused  to  interfere,  a  few  years  afterward,  in  1  Yes.  Sen. 
817,  Henkle  v.  Roycd  JExch.  Ass.  Co.^  regarding  the  evidence 
as  not  sufficient  to  vary  the  contract. 

In  the  United  States,  the  power  is  fully  admitted,  and  in 
every  proper  case  exercised,  by  the  chancellor.  Thus,  in  2 
Cranch,  419,  Graves  v.  Boston  Mar.  Ins.  Co.;  8  Mason,  6^ 
Andrews  v.  JEssex  Fire  ^  Mar.  Ins.  C04  2  Johns.  Ch.  681, 
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I/yman  v.  United  Ins.  Co.;  1  Washington  C.  C.  419,  Hogan 
V.  Delaware  Ins.  Co.;  1  Paige,  278,  Phcmix  F.  Ins.  Co.  v.  Gur- 
nee;  8  B.  Nfon.  231,  Franklin  F.  Ins.  Co.  v.  Hewittj et  at;  18 
Obio,  116,  Harris  v.  Cd.  Co.  Mui.  Ins.  Co.;  lb.  459,  Suydam  v. 
Col.  Ins.  Co. 

The  cases  we  have  referred  to,  without  exception,  demand 
from  the  party  asking  the  chancellor  to  interfere,  the  clearest 
evidence  of  his  right ;  if  there  is  any  reasonable  doubt  as 
to  the  agreement,  any  misunderstanding  of  its  terms,  any 
want  of  proof  as  to  the  mutual  mistake  of  the  contracting 
parties,  no  relief  has  been  given. 

We  find  no  difficulty  in  answering  the  objection  made  by 
the  defendant's  counsel,  when  he  insists  no  valid  insurance 
can  be  made  by  the  defendant  unless  evidenced  by  a  policy 
issued  in  due  form.  We  suppose  the  policy  is  but  evidence 
of  the  contract,  and  can  alone  furnish  a  legal  right  of  action ; 
but  as  in  every  other  case,  where  the  agreement  is  clearly 
established,  and  between  the  parties  mutual  engagementa 
are  made,  we  must  hold  the  insurer  responsible  if  there  is 
evidence  that  a  proposition  to  insure  was  made,  accepted, 
and  the  premium  fixed.  The  objection  seems  to  be  founded 
upon  a  decision  of  the  Supreme  Court,  16  Ohio,  148,  CockeriU 
V,  Cin.  MiU.  Ins.  Co.^  an  opinion  we  apprehend  not  strictly 
applicable  to  the  question  before  us,  and  which  must  not  be 
extended  further  than  the  strictest  comity  on  our  part  may 
demand.  The  rule  as  there  announced,  is  subject  to  many 
limitations,  and  may  well  be  reconciled  with  the  principle 
we  have  intimated. 

It  is  a  £Ekmiliar  doctrine  in  equity,  that  in  every  case 
where  a  contract  is  sought  to  be  reformed,  parol  evidence 
of  its  terms  is  admitted,  else  the  agreement  must  remain  as 
it  is  written.  The  reason  of  the  rule  applies  to  all  suits  for 
equitable  relief.  There  can  be  no  exception.  In  the  late 
case,  19  Howard,  818,  Com.  Mut.  M.  Ins.  Co.  v.  Union  Mut. 
Ins.  Co.y  Curtis,  J.,  very  clearly  lays  down  the  principle,  aod 
sustains  his  reasoning  by  a  quotation  of  the  American  cases. 
This  we  regard  as  the  law  of  the  contract  between  the  paiv 
ties  before  us. 
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On  the  trial  of  this  cause,  the  testimony  offered  to  prove 
the  alleged  mistake  was  submitted  to  the  jury,  the  court 
having  directed  an  issue  for  the  purpose  of  establishing  the 
facts  upon  which  their  judgment  in  the  premises  should|^ 
formed. 

The  verdict  substantially  finds  that  the  plaintiff,  when 
)xe  applied  for  insurance,  &irly  stated  the  purposes  for  which 
the  building  was  to  be  appropriated,  that  it  was  occupied 
as  it  was  afterward  proved  to  be,  and  that  fire-heat  was 
known  to  be  necessary  to  carry  on  the  business  of  a  candy 
manufactory. 

If  there  were  any  doubts  as  to  the  certainty  of  the  proof, 
the  finding  of  the  jury  has  removed  them;  and  the  only 
question  for  us  now  to  determine  is,  whether  there  is  satis- 
factory evidence  of  another  contract  than  that  contained  in 
the  policy,  existing  at  the  time  it  issued. 

We  have  no  doubt  that  the  plaintiff  believed  he  was  in- 
sured, as  he  claims  to  have  been;  and  the  jury  have  determ* 
ined  that  the  defendant,  through  ^^  their  authorized  agents, 
were  informed  of  the  real  condition  of  the  premises."  But 
to  give  the  plaintiff  the  relief  he  seeks,  this  understanding, 
information,  and  knowledge,  must  have  taken  the  shape  of 
an  agreement  which  either  party  might  legally  enforce. 
The  preliminaries  may  have  been  ascertained,  the  object 
known,  and  the  nature  of  the  risk  disclosed,  yet  these  ele- 
ments do  not  constitute  a  contract.  There  must  have  been 
an  equivalent  agreed  to  be  paid  for  the  indemnity  about  to 
be  furnished.  It  is  well  settled  that  before  the  premium  is 
paid,  or  agreed  to  be  paid,  or  secured  to  be  paid,  no  liability 
on  the  part  of  the  insurer  exists;  and  where  no  fiixed  sum 
is  agreed  upon,  or  referred  to,  and  there  is  no  regular  spe- 
cific rate  known  to  the  parties  that  is  determined  by  the 
nature  of  the  risk,  it  would  seem  there  could  be  no  valid 
contract.  If,  in  such  a  case,  the  assured  should  seek  to 
enforce  the  agreement,  what  sum  must  he  have  tendered, 
or  be  able  to  tender,  as  premium,  in  order  to  perfect  his 
right  7    Where  the  parties  have  agreed  upon  no  such  sum^ 
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and  its  payment  is  a  condition  precedent  to  the  liability  of 
the  underwriter,  can  the  court  determine  it?  If  they  could, 
brwhat  rule  are  they  to  be  governed  ?  What  shall  be  th« 
uPlt  of  their  discretion  7  1  Sch.  &  Lef.  22,  Clinan  y.  Cooke; 
14  Ves.  406,  Milnes  v.  Gray;  2  Wheat  836,  841,  Colson  v. 
Thompson. 

The  exercise  of  such  a  power  would  be  to  transfer  the 
duty  of  the  officers  and  agents  of  the  insurers  to  the  court, 
and  claim  for  them  the  discretion  to  make  a  contract  de 
novo. 

Such,  we  believe,  is  not  our  function.  We  may  reform 
an  agreement  so  that  the  parties  shall  be  required  to  do 
what  they  originally  intended ;  but  we  can  create  no  liability 
where  none  originally  existed.  If  there  never  was  any 
valid  contract  between  the  parties,  we  can  not  cure  the 
defect  by  our  decree. 

In  this  case,  it  is  not  denied  that  the  premium  paid  was  at 
the  lowest  rate  for  a  warehouse  only.  The  tenth  article  of 
the  deed  of  settlement,  to  which  the  plaintiff  and  defendant 
were  alike  parties,  forbade  the  insuring  of  property  to  be 
used  or  appropriated  to  the  manufacturing  of  articles  requir* 
ing  fire-heat,  unless  in  special  cases,  by  the  consent  of  the 
directors,  and  for  an  additional  premium  to  be  paid. 

If,  then,  we  admit  all  that  is  pnoved,  and  all  even  that  is 
claimed  by  the  plaintiff,  no  such  premium  was  ever  fixed, 
or  agreed  to  be  paid,  and  no  such  assent  given  to  the  risk 
by  the  directors,  as  the  policy  and  the  deed  of  settlement 
required. 

We  are  compelled,  very  reluctantly,  to  hold  that  we  can 
not  grant  the  relief  sought  by  the  plaintiff.  Before  we  can 
reform  the  contract  existing  at  the  time  of  the  loss,  we 
must  have  satisfactory  evidence  that  there  was  another  valid 
agreement  by  which  the  former  can  be  rectified. 

We  must  be  permitted  to  remark,  that  though  satisfied  that 
there  was  a  mutual  misunderstanding  between  the  parties 
to  the  policy,  and  while  there  is  no  ground  to  suppose  there 
has  been  intentional  error,  it  seems  to  us  that  the  morality 
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of  the  contract  would  be  better  vindicated  by  the  voluntary 
adoption  of  the  underetanding  of  the  plaintiff,  so  clearly 
proved  to  the  jury,  as  the  basis  of  the  claim  to  indemnity. 

It  is  not  for  us,  however,  to  decide  a  question  ez  cathedrOj 
where  we  have  no  right,  judicially,  to  enforce  our  opinion. 
We  leave  the  parties  as  we  find  them.  We  decline  to  give 
the  relief  sought  by  the  amended  petition,  and  order  a  new 
trial  upon  the  general  verdict* 

Kew  trial  granted. 


Paul  M.  Fabkbwobth  v.  Josiah  Patti.,  bt  al. 

"Where  the  plaintiff  is  required  to  psj  all  coatB  as  a  condition  precedent  to 
the  setting  aside  a  judgment  of  non-suit,  the  costs  of  a  Jury  struck  at  the 
defendants'  instance,  are  properly  included. 

GsKB&AL  Tbbm. — ^Reserved  to  the  general  term  upon 
plaintiff's  motion  to  retax  costs. 

The  fiEUSts  suffidently  appear  in  the  decision^ 

Donn  PiaJtty  for  plaintiff 

lAncdny  Smith  ^  Wamocky  for  defendants. 

Btobbb,  J.,  delivered  the  opinion  of  tiie  court. 

At  the  request  of  the  plaintiff^  the  judge  at  special  term, 
reserved  the  following  question  for  the  opinion  of  all  the 
judges: 

When  a  non-suit  is  opened  up  on  terms,  and  the  plain- 
tiff  is  required  to  pay  the  costs,  are  the  fees  of  a  jury,  struck 
under  the  statute,  and  which  have  already  been  paid  by  the 
defendants,  to  be  included,  when  the  jury  has  been  struck  at 
the  instance  of  defendants. 

Section  3  of  the  law  of  1858,  providing  for  struck  juries, 
requires  the  party  who  asks  the  jury,  to  pay  the  fee,  and  he 
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shall  not  have  any  allowance  therefor  in  the  taxation  of 
coBtBy  unless  the  court  shall  be  of  opinion  that  the  cause 
required  such  special  jury. 

We  suppose  this  provision  restricts  the  clerk  in  taxing 
the  costs,  and  forbids  the  fee  of  a  struck  jury  to  be  included 
in  the  bill,  unless  the  court  shall  determine  a  proper  case 
exists  to  charge  them  to  the  losing  party. 

When,  however,  a  new  trial  is  granted,  or  a  n<»iH3uit 
opened  up  on  terms,  the  court,  we  are  satisfied,  are  not 
limited  in  their  discretion.  While  they  impose  conditions 
upon  the  party  in  whose  favor  their  discretion  is  exercised, 
they  themselves  must  necessarily  be  the  sole  judges  of  the 
propriety  and  reasonableness  of  the  conditions. 

It  is  said  in  Graham  &  Waterman  upon  New  Trials,  vol. 
1,  697--699,  that  ^^  the  discretion  of  the  court  is  unlimited,  the 
governing  principle  being  to  do  strict  justice  between  the 
contending  parties."  ^^  Costs  are  generally  allowed  as  a 
matter  of  strict  right,  they  are  the  mulct  the  law  exacts 
for  irreigularities,  and  justice  requires  that  the  party  who  is 
compelled  to  try  his  case  anew,  should  not  be  placed  in  a 
worse  situation  than  his  adversary." 

There  is  a  class  of  cases  in  which  the  rule  is  applied,  or 
withheld,  as  the  court  may  think  just,  under  all  the  circum- 
stances ;  but  whenever  the  conditions  axe  fixed,  they  must 
be  complied  with,  and  like  all  rulings  of  the  tribunal, 
involving  discretion  merely,  can  not  be  inquired  into  on 
error,  or  by  any  other  legal  process. 

We  think,  in  this  case,  the  court  had  the  right  to  require 
the  payment  of  all  the  costs  as  a  condition  of  opening  up 
the  non-suit,  and  it  is  ordered  that  it  be  so  certified  to  the. 
special  term. 

Motion  overruled. 
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Catharikb  Sbybold  v.  Isaac  Gbbenwald,  bt  al. 

1.  One  partner  has  the  right  to  raise  money  in  the  firm  name,  to  an  amount 
required  for  ordinary  purposes,  and  to  bind  the  firm  therefor,  although 
the  act  be  against  the  restriction  contained  in  the  partnership  articles, 
unless  the  prohibition  was  publicly  known,  or  brought  home  to  the 
knowledge  of  the  lender. 

9.  Error  will  not  lie  for  a  reAisal  to  grant  a  new  trial  on  the  alleged  ground 
that  the  yerdict  was  contrary  to  the  eyidence,  or  against  the  weight  of 
eyidence,  or  was  rendered  upon  insufficient  eyidence. 

Gbnbral  TsKBid — ^Proceeding  in  error  to  reverse  a  judg- 
ment, rendered  at  the  January  special  term,  a.  d.  1857,  by 
Spencer,  J.,  in  favor  of  Isaac  Greenwald  against  Seybold 
A  Co. 

The  facts  arc  sufEciently  stated  in  the  decision. 

Kinffy  Anderson  ^  Sage^  for  plaintiff  in  error. 

R.  D.  and  J.  H.  Handy y  for  defendants  in  error. 

Storbr,  J.,  delivered  the  opinion  of  the  court 

Seybold  k  Co.,  it  was  claimed  by  plaintiff,  made  their  note  for 
9125,  payable  to  Greenwald  or  order,  which  was  indorsed 
by  him  for  their  accommodation,  and  discounted  by  Huff,  at 
the  request  of  one  of  the  firm  of  Seybold  k  Co. 

At  maturity  it  was  not  paid,  when  Huff  sued  the  makers 
and  indorser  before  a  ma^^strate,  and  obtained  judgment 
against  both. 

The  indorser,  Oreenwald,  paid  that  judgment  and  brought 
this  action  against  the  makers  to  recover  the  amount  and 
interest  from  them  as  principals. 

The  judge,  at  special  term,  held  that  the  plaintiff  had  a 
valid  claim,  and  rendered  judgment  accordingly. 

An  exception  was  taken  to  the  ruling  of  the  courts 
as  well  in  rendering  judgment  as  in  refusing  to  grant  a  new 
tzial. 
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This  writ  of  error  is  brought  to  reverse  the  judgment. 

On  examining  the  record,  we  find  no  exception  taken  to  the 
introduction  of  testimony,  or  to  any  ruling  of  the  court,  upon 
any  question  of  law.  The  burden  of  the  complaint  is,  tliat 
the  evidence  did  not  warrant  the  finding. 

We  suppose  the  late  decision  of  our  Supreme  Court,  in 
6  Ohio,  St  497,  Home  v.  JEUiott^  is  conclusive  upon  this 
matter.  It  was  held  there  that  a  writ  of  error  would  not 
lie  for  a  refusal  to  grant  a  new  trial  on  the  alleged  ground 
that  the  verdict  was  contrary  to  the  evidence,  or  against  the 
weight  of  evidence,  or  rendered  upon  insufficient  evidence. 
The  judge  who  tries  the  case  is  alone  competent  to  decide 
these  questions.  » 

In  this  opinion  we  fully  coincide,  and  believe  it  to  be  the 
only  sound  and  safe  course  for  the  court  to  pursue.  Any 
other  would  be  a  misconstruction  of  well-established  rules, 
and,  as  the  anomaly  introduced  by  the  statute  no  longer 
exists,  there  is  no  foundation  for  any  judicial  interference  with 
the  finding  of  a  juiy,  or  a  judgment  upon  submission. 

But  if  it  were  proper  for  us  to  examine  the  question,  we 
think  the  judge  was  fully  sustained  by  the  evidence  in  find- 
ing as  he  did. 

1.  The  testimony  was  clear  that  the  plaintifif  indorsed,  at 
the  request  of  Cunningham,  one  of  the  partners  of  Beybold 
&  Co.,  and  for  the  sole  benefit  of  the  firm. 

It  is  clear,  upon  good  principles,  that  one  partner  had  the 
right  to  raise  money  for  the  firm,  to  an  amount  required  for 
its  ordinary  purposes,  unless  especially  restricted ;  and  even 
if  the  restriction  existed,  by  the  terms  of  copartnership,  the 
nght  would  exist  neverdieless,  unless  the  prohibition  was  pub- 
Kcly  known.  The  plaintiff  did  not  know  of  any  prohibition. 
He  indorsed  in  good  faith,  and  ought  to  be  protected  by  the 
firm.  If,  instead  of  the  indorsement  of  a  note,  to  enable  the 
firm  to  raise  money,  he  had  lodhed  the  amount  stated  to  one 
of  the  partners  for  the  benefit  of  the  firm  in  the  partnership 
name,  there  could  be  no  doubt  of  the  fitm's  liability.  In  such 
a  case,  the  misapplication  of  the  money,  by  the  partner  bor- 
rowing, would  not  affect  the  lender. 
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2.  The  judgment  of  the  justice  fiilly  eBtablished  the  lia- 
bility of  the  makers  and  indorser ;  the  partnership  was  there- 
fore charged  with  the  payment  of  the  note.  This  decision 
was  not  appealed  from,  nor  has  it  been  reversed. 

On  the  the  whole  case  the  court  below,  we  are  satisfied, 
decided  rightly,  and  the  judgment  wiU  be  aflirmed. 

Judgment  aflSrmed. 


HUFNBWELLy  HiLL  ft  Co«  V,  W.  W.  SgABBOBOUGH,  ET  AL. 

1.  A  conveyance,  in  tnut,  executed  in  form  of  a  mortgage,  made  to  one 
creditor  to  secure  the  specific  claims  of  all  the  assenting  creditors,  and 
with  the  consent  of  all  the  creditors  except  one,  is  an  assignment  in  trust 
to  prefer  certain  creditors,  and  will  be  held  to  inure  to  the  benefit  of  all. 

).  A  creditor  is  not  bound  to  submit  to  the  burden  of  an  extension  of  timei 
as  the  price  of  participating  in  the  benefits  of  an  assignment,  even  though 
all  the  other  creditors  consent  to  an  extension  as  a  matter  of  mutual  con- 
venience and  advantage. 

S,  The  object  of  the  assignment  law  is  to  prevent  failing  debtors  trotii 
appointing  trustees  to  manage  their  estates,  over  whom  they  could  in  any 
wise  exercise  a  control  fbr  their  own  benefit,  to  the  exclusion  of  any  one 
creditor. 

Special  Term. — The  facts  in  this  case,  as  they  appear  from 
the  pleadings  and  evidence,  are  these :  In  March,  1852,  P.  E. 
&  G.  P.  Tutde,  proprietors  of  the  Woodrufi'  House,  being  in 
insolvent  circumstances,  were  desirous  of  getting  an  exten- 
sion from  their  creditors,  and  accordingly  proposed  to  give 
ihem  all  a  mortgage  upon  their  furniture  in  the  Woodruff 
House,  upon  getting  an  extension  of  one  and  two  years.  A 
portion  of  the  creditors  consented  and  a  portion  refused ; 
among  the  latter  of  whom  were  the  plaintiffi. .  It  was  orig* 
inally  designed  that  a  joint  mortgage  should  be  made  to  all 
the  consenting  creditors,  covering  their  respective  claims,  but 
at  a  meeting  of  those  creditors,  it  was  agreed  that  a  convey* 
ance  should  be  made  to  Scarborough,  as  trustee,  conditioned 
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to  become  void  on  payment,  by  P.  E.  &  G.  P,  Tuttle,  of  the 
respective  amounts  due  to  the  several  creditors;  and  there- 
upon, on  March  29, 18&2,  the  Tutdes  did  execute  to  Scar- 
borough a  conveyance  of  said  property,  to  have  and  to  hold 
the  same  subject  to  this  condition :  ^  that  if  the  said  Tuttles 
shall  well  and  truly  pay,  in  one  and  two  years,  the  sums 
following,  to  the  persons  whose  names  are  thereto  appended, 
agreeably  to  the  tenor  and  effect  of  notes  calling  for  those 
amounts,  and  payable  to  the  persons  aforeecdd  in  one  and 
two  years  from  the  date  hereof,  then  the  foregoing  sale  and 
transfer  shall  be  null  and  void."  Then  follows  a  schedule 
containing  the  names  of  the  creditors,  with  the  amounts  to  be 
paid  each.  Scarborough,  to  whom  this  conveyance  was 
made,  was  one  of  those  creditors  under  the  name  of  Springer 
ft  Whiteman.  The  plaintiffs,  at  the  date  of  this  mortgage, 
held  a  claim  against  the  Tuttles  of  some  $1,700  and  upward, 
for  queensware  furnished  the  house,  upon  which  they  recov- 
ered a  judgment  at  the  January  term,  1868,  of  the  court  of 
common  pleas,  for  $1,782.82,  and  costs,  upon  which  execution 
was  issued,  and  returned  "  no  property,  etc."  At  and  before 
the  execution  of  the  mortgage,  it  was  proposed  to  them,  on 
the  part  of  the  Tuttles,  to  become  parties  to  the  mortgage, 
but  they  declined  to  give  the  extension  asked,  and  so  their 
names  were  omitted. 

Fox  ^  French^  for  plaintiffs. 

Bates  ^  Scarborough^  Zinn  ^  Bateman^  and  Edward  Wood- 
ruffy  for  defendants. 

Spencbb,  J.  In  this  case,  we  entertain  no  doubt  upon  the 
following  matters  of  &ct : 

1.  That  the  conveyance  thus  made  by  the  Tuttles  was 
made  by  them  in  contemplation  of  insolvency;  and 

2.  That  it  was  made  with  the  design  of  preferring  such  of 
the  creditors  of  the  Tuttles,  as  would  give  the  extension 
required  by  them,  to  the  exclusion  of  others,  who  would  not 

The  only  question  to  be  determined  is^  whether  the  con- 
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Teyance  falls  within  the  class  of  assignments  in  tmst,  made  by 
a  debtor  in  failing  circumstances.  The  language  of  the  act  in 
relation  to  voluntary  assignments,  is  as  follows : 

^'  All  assignments  of  property,  in  trust,  which  shall  be  made 
by  debtors  to  trustees  in  contemplation  of  insolvency,  with 
the  design  to  prefer  one  or  more  creditors  to  the  exclusion  of 
others,  shall  be  held  to  inure  to  the  benefit  of  all  the  credi- 
tors, in  proportion  to  their  respective  demands,"  8  Curwen, 
§2289. 

So  far  as  the  mere  form  of  the  instrument  is  concerned,  it 
has  been  decided  that  a  mortgage,  in  trust,  is  an  assignment 
in  trust  within  the  purview  of  this  act;  4  Ohio  St  602, 
Markrader  v.  Leiby.  So,  in  the  same  case,  it  was  held,  that 
whenever  a  trust  was  created,  by  Which  one  creditor,  or  other 
person,  held  the  property  for  the  benefit  of  any  other  creditor, 
so  that  such  creditor  could  compel  him  to  account  in  any  wiser 
for  its  proceeds,  the  statute  makes  the  trust  inure  to  the  ben- 
efit of  all,  and  distributes  the  fund  among  all  alike ;  4  Ohio 
St  618. 

It  is  said,  however,  that  the  statute  can  not,  in  principle, 
apply  to  the  present  case,  because  the  trust  was  created,  with 
the  consent  of  the  creditors,  and  for  their  mutual  convenience, 
to  avoid  the  trouble  incident  to  a  direct  conveyance  to  the 
creditors  in  person.  I  do  not  perceive  how  the  case  is  affected 
by  this  consideration.  The  object  of  the  law  was  to  prevent 
failing  debtors  from  appointing  trustees  to  manage  their 
estates,  over  whom  they  could  in  any  wise  exercise  a  con- 
trol for  their  own  benefit,  to  the  exclusion  of  any  creditors. 
It  allows  a  debtor  to  dispose  of  his  property  to  a  creditor, 
in  payment,  or  by  way  of  security,  but  not  to  create  a  trust 
for  that  purpose.  In  the  former  case,  there  is  an  absolute 
payment  to  the  creditor,  or  a  mere  lien  created  in  his  favor. 
In  the  latter,  the  debtor  parts  with  his  interest  in  the  prop* 
erty  so  as  to  absolve  it  from  execution,  and  yet  leaves  him 
a  controlling  interest  in  it  Beside  this,  if  it  were  allowed 
to  interpose  trustees  in  such  cases,  for  the  benefit  of  creditors, 
great  abuses  must  inevitably  arise ;  pretexts  would  always  be 
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found  for  suggestuoig  such  arrangements  on  the  part  of  the 
preferred  creditors,  and  thus  combinationB  would  be  formed 
among  creditors,  as  in  the  present  case,  to  extend  advantages 
to  the  debtor,  by  the  giving  of  time,  or  releaeing  part  of  his 
debts,  on  condition  of  receiving  all  his  property,  by  way  of 
security,  and  thus  ^effectually  exclude  other  creditors,  whose 
dispositions  or  ability  might  not  allow  them  to  extend  the 
same  advantage.  And  this  answers  another  suggestion  made 
on  the  part  of  the  defendants,  which  is,  that  the  plaintiffii 
should  not  complun  of  the  preference  extended  to  others, 
ranee  the  same  preference  was  offered  to  them,  and  reftised* 
But  the  plaintiffii  were  not  bound  to  submit  to  a  burthensome 
exaction  on  the  part  of  the  Tutdes,  as  the  price  of  partici- 
pating in  the  benefits  of  the  assignment. 

On  the  whole  case,  I  am  of  opinion  that  the  plaintiff  are 
entiUed  to  an  account  of  this  trust  fund,  and  to  participate, 
with  the  other  creditors  of  the  Tutties,  in  its  benefits. 

Judgment  accordingly. 


National  Insukakob  Company  v.  Irwin  k  Co. 

L  A  claufle  in  a  policy  of  insurance,  resenring  to  the  insurers  tlie  right  to 
terminate  the  insurance  at  any  time,  by  guying  notice  to  that  effect  to 
the  assured)  and  refunding  a  ratable  proportion  of  the  premium,  doei 
not  destroy  the  mutuality  of  the  contract,  and  is  valid. 

%,  The  action  of  the  insurer,  under  such  a  clause^  putting  an  end  to  the 
insurance,  is  simply  the  exercise  of  a  right  under  the  contract,  and  fur* 
nishes'  no  defense,  in  an  action  on  the  premium  note,  in  behalf  either  of 
principal  or  surety. 

BpbgiaIi  Tsbm4 — ^The  action  in  this  case  was  brought  on  a 
note,  the  consideration  for  which  was  the  premium  on  a  pol<* 
icy  of  insurance  issued  by  plaintiiF  to  the  owners  of  the 
steamboat  Ambassador.  The  note  was  made  by  the  owners^ 
and  indorsed  for  their  accommodation  by  the  defendants. 
The  inauranoe  was  on  the  steamboat  for  one  year,  from  Kov. 
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2y  1855,  to  Nov.  2j  1856.  The  policy  contained  this  clause : 
^  And  it  is  farther  agreed,  that  this  company  reserves  the 
right  to  terminate  this  insurance  at  anytime,  hy  giving  notice 
to  that  effect  to  the  assured,  or  his  representative ;  in  which 
case  the  company  will  refund  a  ratable  proportion  of  the  pre- 
miimi."  On  July  24,  1856,  the  company  acting  under  the 
clause,  gave  a  notice  that  the  policy  was  terminated,  and  in 
the  notice  stated,  that  the  premium  note  being  unpaid,  a  pro- 
portionate amount  due  as  return  premium,  was  credited  on 
the  note.  This  credit  appeared  to  have  been  entered,  and  the 
action  was  brought  for  a  balance  due  on  the  note. 
There  were  two  grounds  of  defense : 

1.  That  the  clause  in  the  policy,  giving  the  company  the  right 
to  terminate  the  insurance,  prevented  any  operation  or  ^ect 
as  a  contract  for  want  of  mutuality,  and  there  was,  therefore, 
no  consideration  for  the  note. 

2.  That  the  acts  of  the  company  in  cancelling  the  contract, 
operated  as  a  change  in  it,  or  deprived  the  defendants  of  a 
security  they  would  have  held  had  the  contract  continued. 

Kebler  ^  Foree^  for  plaintiff 
Caldwell  ^  Paddock^  for  defendants. 

Gholson,  J.  It  is  a  good  defense  against  the  payee,  or  the 
party  to  whom  a  promissory  note  is  originally,  in  its  inception, 
delivered,  that  there  was  no  consideration  for  the  making  and 
delivery  of  the  note.  In  this  case,  it  appears  that  the  con- 
sideration for  the  delivery  to  the  plaintii^  of  the  note,  was  the 
making  and  deliveiy  by  the  plaintiff  to  the  owners  of  the 
steamboat,  of  a  policy  of  insurance.  If  that  policy  of  insurance 
was  never  biiiding  as  a  contract,  upon  the  plaintiff,  then  there 
was  really  no  consideration  for  the  promissory  note.  And  it 
is  claimed  for  the  defendants,  that  the  invalidity  of  the  policy 
of  insurance  is  apparent  on  its  face.  That,  by  its  terms,  the 
obligation  which  is  attempted  to  be  imposed,  can  only  con^ 
tinue  at  the  mere  pleasure  of  the  party  to  be  bound,  which  is 
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inconsistent  with  that  rule  in  the  law  of  contracts,  which 
requires  that  they  shall  be  mutual. 

To  determine  how  far  a  question  as  to  mutuality  of  obli- 
gation will  operate  on  the  validity  of  a  contract,  its  nature, 
whether  it  be  executed  or  executoiy,  whether  the  Hability  is 
claimed  to  depend  only  on  a  performance,  or  on  mutual  duties 
at  the  time  of  making  the  contract,  mnst  be  considered.  The 
objection  that  there  was  no  mutuality,  might  have  great 
weight  if  an  action  were  brought  for  non-performance  of  an 
executory  agreement,  as  where  mutual  promises  were  alleged, 
and  might  have  no  application  where  the  agreement  had 
been  performed  on  one  side.  In  many  cases,  it  is  not  a  sound 
criterion.  Thus,  in  a  contract  of  guarantee  for  advances  to  a 
third  person,  there  may  be  no  obligation  to  make  the  advances, 
but  a  liability  arises  on  the  advances  being  made ;  68  E.  C.  L. 
11  Q.  B.  358,  Mills  v.  BlaekcdL  So  in  contracts  for  service,  one 
party  agrees  to  pay  another  a  specified  rate  of  compensation. 
There  may  be  no  obligation  to  enter  upon  the  performance  of 
the  contemplated  service,  but  if  it  be  performed,  an  action 
may  be  maintained  for  the  agreed  compensation.  There  may 
have  been  no  mutual  liability  until  the  performance  com- 
menced, but  then  it  would  arise;  Id.  Were  an  action  brought 
for  a  refusal  to  take  into  employment,  then  the  objection  that 
there  was  no  obligation  to  enter  into  employment  would  ap- 
ply; 5  Bingh.  84,  Lees  v.  Whitcornb;  a  like  principle  applies 
in  contracts  of  sale.  8  D.  &  E.  653,  Cooke  v.  Oxley ;  4  Johns. 
235. 

That  a  policy  of  insurance  shall  constitute  a  consideration 
for  a  premium  note,  it  is  suflScient  that  the  underwriter  be- 
comes bound  to  indemnify  against  the  risks  to  which  it  is 
expected  the  property  will  be  subjected.  The  policy  is  the 
appropriate  evidence  of  his  being  so  bound.  If  he  receives 
a  consideration,  and  enters  into  the  obligation,  he  should  be 
prepared  to  meet  its  consequences,  although  he  may  have 
secured  the  right  to  rescind  the  agreement  by  signifying  his 
intention  so  to  do.  If  a  man  may  agree  to  pay  another  at  a 
certain  rate  for  his  services,  for  so  long  as  they  may  be 
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rendered^  and  though  either  or  both  may  have  a  right  to 
terminate  the  relation,  yet  it  stands  as  a  contract  until  determ- 
ined, and  why  may  not  the  same  rule  apply  to  an  obligation  to 
indemnify  against  a  continuing  risk  to  property  ? 

The  only  question  is,  as  to  the  consideration,  whether  the  &H* 
tering  into  an  obligation  with  the  right  to  terminate  it  by  a 
iiotice,  is  a  sufficient  consideration  ?  Upon  the  general  princi- 
ples, governing  questions  as  to  the  consideration  of  contracts, 
I  entertain  no  doubt  that  such  a  concdderc^on  is  legal  and 
sufficient  A  pr^udice  to  the  promissee,  incurred  at  the 
request  of  the  promissor,  may  be  a  consideratiim,  as  well  as  a 
benefit  to  the  promiasor  proceeding  from  the  promissee ;  the 
prejudice  must  be  on  entering  into  the  contract ;  2  E.  &  B. 
75  E.  C.  L.  476, 487,  Gerhard  v.  Bates.  If  there  be  really  and 
actually,  and  not  colorably,  a  prejudice  to  the  promissee,  or  a 
benefit  to  the  promissor,  there  is  a  legal  and  sufficient  considera- 
tion. With  the  adequacy  of  the  consideration,  or  the  reasonable- 
ness of  the  particular  stipulations  in  contracts,  courts  can  not 
properly  interfere,  or  at  least  only  in  particular  cases,  and  on 
grounds  which  have  no  application  to  the  present  case.  The  en* 
tering  into  an  onerous  obligation  with  another  person,  from 
which  a  party  can  only  relieve  himself  by  a  notice  given  to  such 
person  is  a  prejudice.  The  entering  into  the  obligation  and  the 
giving  the  notice  in  themselves  pi^judice  the  party :  much 
more  tiie  contingent. liability  while  the  obligation  existed ;  and 
the  right  to  be  indemnified  against  continuous  perils  for  any 
appreciable  time,  would  be,  in  law  and  fact,  a  benefit  to  the 
other  party. 

Where  a  contract  is  a  continuing  one,  as  a  contract  for 
service,  or  a  contract  for  indemnity,  I  can  see  no  reason 
why  it  may  not  be  valid,  though  one  of  the  parties  has 
secured  by  its  terms  a  right,  at  his  option,  to  terminate  its 
obUgation.  Parties  may  agree  to  rescind  contracts,  and  tiiis 
agreement  to  rescind  may  be  one  of  the  terms  of  the  original 
contract  This  condition  attending  such  contracts  has  never 
been  supposed  to  affect  their  validity.  It  is  not  to  be  supposed 
that  parties  will  make  contracts  for  the  mere  idle  purpose  of 
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Bnmaking  theni.  Kor  is  it  to  be  supposed  that  where  a  party 
eaters  into  a  serious  and  important  obligatioa,  with  a  right  to 
relieve  himself  by  a  notice,  he  intends  to  exercise  this  privi- 
lege at  the  instant  of  the  contract,  so  as  to  make  his  solemn 
acts  nogatoiy  and  of  no  substantial  use.  But  it  is  sufficieht 
to  constitute  a  legal  consideration,  that  there  is  an  actual  obli* 
gation  requiring  an  act  to  be  done,  tiie  giving  of  notice,  to 
relieve  the  party.  There  is  an  obligation  in  the  policy  in  this 
case,  for  as  has  been  said  in  a  similar  case,  ^if  I  take  a 
power  to  put  an  end  to  an  agreement,  it  is  because  the  agree- 
ment has  b^gun.  The  power  to  dismie^  implies  that  they 
have  engaged  to  employ ;;"  15  Mees.  &  Welsh.  656, 659,  Pilking- 
ton  V.  Scott.  So  in  this  case  the  power  to  terminate  by  a  notice, 
implies  an  intention  that  the  obligation  to  indemnify  should 
commence,  subject,  as  to  its  continuance,  to  the  condition. 
Such  a  contract,  I  think,  parties  may  legally  make.  The 
consideration  intended,  is  the  obligation  to  indemnify ;  this  is 
a  good  consideration.  With  its  extent  as  to  amount,  or 
time,  if  the  parties  are  satisfied,  I  see  no  grounds  for  courts 
to  interfere. 

The  second  ground  of  defense  is  really  involved  in  the 
first  If  the  plaintift*  has  done  no  more  than  by  the  con- 
tract with  the  principal  he  had  the  right  to  do,  the  sureties 
can  not  complain.  There  mil  be  a  finding  of  the  issue  for 
the  plaintiff. 

Judgment  for  plaintiff 


Charlbs  B.  Prather  v,  Erasmus  D.  Foots  and  thi 
Executors  op  George  G.  Bowen. 

1.  A  leasor,  who  l&as  entered  upon  tlie  leasehold  premUes,  under  a  eUase  of 
forfeiture  for  non-payment  of  rent,  U  not  prejudiced  hy  Bobeequently 
purchasing  at  sheriff's  sale  the  interest  of  the  lessee  in  the  same  premises. 

).  When  the  lessor  has  entered  for  condition  broken,  and  expended  large 
sums  of  money  in  permanent  improvementSi  with  the  knowledge  of  the 
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lessee  and  withoat  any  claim  being  made  by  him  under  the  lease,  the 
mortgagee  of  the  leasehold  premises,  his  mortgage  haying  been  executed 
prior  to  the  forfeiture,  will  not,  in  a  proceeding  to  subject  the  premises  to 
sale  for  payment  of  the  mortgage  debt,  be  permitted  to  dispossess  the 
lessor  for  want  of  proof  on  his  part  that  the  steps  required  to  work  a  for- 
feiture were  legally  taken. 

3.  In  such  ca8%  the  mortgagee  of  the  leasehold  will  be  permitted  to  redeem ; 
but  the  right  of  redemption  only  extends  to  the  interest  of  the  lessee  at 
the  time  of  the  re-entry  for  condition  broken ;  and  the  lessors  are  entitled 
to  be  fUlly  indemnified  for  the  yalue  of  all  permanent  improvements 
made  by  them,  as  well  as  to  be  paid  all  rent  in  arrear,  taxes,  and  interest. 

4b  A  devise  in  the  following  terms:  "In  the  event  thkt  it  should  become 
necessary,  in  the  opinion  of  my  executors,  to  improve  any  of  my  unim- 
proved real  estate,  I  hereby,  to  effectuate  this  my  desire,  do  hereby  vest 
in  my  executors,  full  power  and  authority  to  dispose  of  any  of  my  real 
estate,  in  fee  simple,  or  for  a  term  of  years,  or  otherwise,  in  as  full  and 
large  a  manner  in  every  res^iact  as  I  could  myself,  if  living,''  authorises 
the  executors  to  grant  a  perpetual  leasehold,  with  the  privilege  of  pur- 
chasing. 

B.  A  mortgagee  of  the  leasehold  is  not  liable  on  the  covenants  unless  he  has 
taken  possession. 

Gbitbral  Tbrm. — ^Reserved  from  special  term,  by  Storeri 
J.,  for  the  ojAiiion  of  the  entire  court 

Action  to  foreclose  a  mortgage :  the  facte  sufficiently  ap* 
pear  in  the  decision. 

KinQy  Anderson  i  Sage^  for  plaintiff 

Tafi  ^  Perry ^  for  defendants. 

Stobbb,  J^  delivered  the  opinion  of  the  court 
The  questions  involved  in  this  case  were  argued  at  special 
term,  and  have  been  reserved,  by  the  judge  who  heard  them, 
for  decifidon  here. 

The  plaintiff  seeks  to  foreclose  a  mortgage,  which  he  claims 
to  hold,  upon  certain  leasehold  property,  described  in  the 
petition  as  situated  at  the  north-west  comer  of  Third  and 
Elm  streets,  executed  on  January  6,  1850,  and  recorded  on 
the  same  day.    The  plamtaff  is  the  original  mortgagee,  and 
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the  defendant,  Foote,  the  mortgagor.  The  amount  claimed 
as  due  is  $450,  with  interest  since  July  4, 1850. 

Answers  have  been  filed  by  several  of  the  defendants^  the 
others  are  in  default 

It  appears  by  the  pleadings  and  the  £ftcts  agieed  upcm  by 
fhe  parties,  which  are  made  a  part  of  the  record,  that  the 
leasehold  estate  intended  to  be  conveyed  by  the  mortgage 
was  held  by  Foote  by  a  lease  from  the  executors  of  Gteorge  Q. 
Bowen,  deceased,  executed  June  SO,  1849,  and  recorded  in 
due  time.  By  the  terms  of  the  lease,  Foote  was  to  enjoy  a 
term  of  fourteen  years  in  the  property  from  August  1, 1849, 
rendering  a  yearly  rent  of  $1,000,  payable  quarterly,  the  first 
installment  to  be  paid  on  taking  possession  of  the  premises ; 
the  privilege  of  purchasing  at  any  time  during  the  term,  was 
secured  to  the  lessee,  and  if  no  purchase  should  be  made,  fhe 
lease,  at  the  expiration  of  the  term,  was  to  be  extended  so 
that  an  estate  for  ninety-nine  years,  renewable  forever,  was 
to  be  created  at  the  annual  rental  of  $1,200,  payable  quarterly; 
the  lessee  to  pay  all  taxes  and  assessments  levied  or  imposed 
during  the  term,  subject  to  the  condition  that  if  any  quarterly 
payment  should  be  in  arrear  for  thirty  days,  or  if  the  lessee 
riiould  permit  waste,  either  willftil  or  voluntaiy,  the  lessors 
were  at  liberty  to  enter  upon  the  premises,  and  hold  them 
discharged  from  the  lease  as  of  their  former  estate. 

Foote,  the  lessee,  took  possession  in  August,  1849,  and 
made  improvements  to  the  value  of  $450.  He  paid  the 
first  quarter's  rent,  and  gave  his  note  for  the  second,  upon 
which  judgment  was  afterward  recovered,  but  has  not  been 
paid. 

In  December,  1851,  there  being  more  than  $1,500  due  for 
rent,  the  lessors  took  possession  of  the  premises,  and  have 
continued  in  the  possession  without  any  inteiruplion  or 
claim  on  the  part  of  Foote,  to  the  present  time. 

Foote,  soon  after  the  lease  was  made,  became  insolvent^ 
and  has  never  ofiered  to  pay  any  part  of  the  amount  due. 

In  the  meanwhile  all  the  estate  aad  interest  of  Foote,  in 
the  lease,  woe  sold  by  the  aherifif  of  Hamilton  county,  upon 
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execution,  to  Gregory,  one  of  the  lessors,  who  received  a 
deed  for  the  same,  and  afterward  released  his  purchase  to 
the  executors  of  Bowen,  for  the  benefit  of  the  estate. 

After  the  lessors  had  recovered  the  possession  of  the  prop* 
erty,  and  as  they  supposed,  determined  by  their  entry  the 
estate  of  the  lessee,  they  expended  large  sums  of  money  in 
improving  the  property,  the  land  being  nearly,  if  not  all, 
▼acant,  the  amount  of  which  exceeds  $11,000,  Foote,  the 
lessee,  and  the  plaintiff  setting  up  no  claim  under  the 
lease. 

On  November  25, 1854,  when  the  lessors  had  thus  im* 
proved  the  property,  the  plaintiff  files  his  petition  and 
claims  to  subject  the  entire  premises,  the  leasehold  interest 
as  well  as  the  improvements,  to  the  payment  of  his  mort- 
gage. 

Several  important  questions  arise  upon  these  facts.  First : 
What  is  the  effect  of  the  mortgage  from  Foote  to  the  plain- 
tiff? Does  it  convey  any  estate?  If  it  does,  where  is  it? 
Does  the  description  of  the  property  define,  with  any  cer- 
tainty, the  leasehold  in  controversy  ?  for  upon  this  depends 
our  jurisdiction. 

The  language  of  the  deed  is:  <<That  certain  leasehold 
plot  of  ground,  known  as  the  comer  of  Third  and  Elm 
streets,  being  situated  on  the  south-west  comer  of,  and  con- 
nsting  of,  say,  one  hundred  feet  on  Elm  street  and  sixty-five 
feet  on  Third  street  aforesaid,  with  the  appurtenances.'' 
Where,  then,  is  the  property?  There  is  no  reference  in 
any  part  of  the  deed  to  Cincinnati.  The  parties  themselves 
are  described  as  of  Hamilton  County.  There  is  no  refer- 
ence even  to  the  lease,  by  which  the  title  of  the  mortgagor 
or  lessee  is  asserted.  But  as  the  parties  have  not  made  the 
objection,  and  the  case  has  been  argued  upon  the  hypothesis 
that  the  property  mortgaged  is  the  same  that  was  leased, 
we  may  hold,  for  the  purposes  of  the  present  controf  ersy, 
that  we  have  jurisdiction. 

Second:  The  lease  is  made  by  the  executors  of  Bowen; 
It  is,  in  effect,  the  creation  of  an  estate  for  ninety-nine 
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years,  renewable  forever^  with  the  addition  of  a  contract  of 
sale,  if  the  lessee  within  fourteen  years  shall  consent  to  pur- 
chase at  a  stipulated  rate. 

Unless  there  is  power  conferred  by  the  will  to  authorize 
such  an  estate  to  be  created  by  the  executors,  it  is  very  clear 
the  lease  is  of  no  value,  and  consequently  no  right  passed 
by  the  mortgage  from  Foote  to  Prather. 

The  testator,  by  the  third  clause  of  his  will,  provides,  ^  in 
the  event  that  it  should  become  necessary,  in  the  opinion 
of  my  executors,  to  improve  any  of  my  unimproved  real 
estate,  I  hereby,  to  effectuate  this  my  desire,  do  hereby  vest 
in  my  executors  full  power  and  authority  to  dispose  of  any 
of  my  real  estate,  in  fee  simple,  or  for  a  term  of  years,  or 
otherwise,  in  as  full  and  large  a  manner  in  every  respect  as 
I  could  myself,  if  living." 

We  think  the  language  of  this  clause  conferred  the  right 
upon  the  executors  to  lease,  and  we  are  bound  in  the  action 
to  presume  they  exercised  their  power  discreetly. 

Third :  The  next  and  most  important  question  is,  what 
interest  had  the  mortgagor  in  the  leasehold  estate  when  the 
action  was  commenced  ?  If  the  right  he  held  when  the  mort- 
gage was  executed  was  afterward  divested  by  the  failure  on 
his  part  to  perform  the  conditions  of  the  lease,  there  is 
nothing  left  upon  which  a  decree  can  operate. 

The  mortgagee  of  a  leasehold  estate,  in  many  respects, 
may  be  regarded  as  the  assignee  of  the  term.  Whether  he 
is  bound  to  perform  the  covenants  of  the  lease  to  rebuild, 
repair,  or  pay  rent,  has  not,  to  our  knowledge,  been  judic- 
ially settled  in  Ohio. 

In  England,  though  it  was  held,  Dougl.  454,  JEaton  y. 
JaqueSy  that  he  was  not  unless  he  took  possesmon,  it  has 
since  been  decided,  1  Yes.  Jr.  285,  Lucas  v.  Comerford,  and 
in  the  later  case,  1  firod.  &  B.  238,  WiUiams  v.  Basanqudj 
that  the  mortgagee  is  liable,  whether  he  takes  possession  or 
not.  2  Cruise,  11,  tit.  15,  ch.  2,  §14.  The  same  doctrine 
seems  to  be  held  in  New  Hampshire  and  Virginia ;  4  N.  H. 
251,  McMurphy  Y.Minot;  4  Leigh,  69,  Farm.  Bank  v.  Mui. 
Ass.  Soc.j  etc. 
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The  courts  of  New  York  have  adopted  a  different  rule, 
2  Paige,  68,  Astar  v.  Miller;  6  Wend.  608,  Astor  v.  Hoyi, 
{facing  the  liability  of  the  mortgagee  of  a  leasehold  out  of 
possession  on  the  same  ground  as  the  mortgagee  of  any 
other  chattel.  We  think  this  is  the  better  and  more  equi- 
table rule,  and  adopt  it,  but  we  must  still  hold,  that  though 
there  may  be  no  liability  over  to  the  lessor,  the  mortgagee  may 
pay  off  any  and  every  incumbrance  of  the  estate,  and  if  he 
18  desirous  to  protect  himself,  it  is  his  duty  to  do  so,  if  he 
wishes  to  prevent  a  forfeiture  for  condition  broken. 

Here  a  large  amount  of  rent  was  due,  and  the  current 
taxes  unpaid ;  with  the  full  knowledge  on  the  part  of  the 
mortgagor,  possession  was  taken  and  his  tenants  removed ; 
from  that  time  until  the  present  day,  he  has  set  up  no  claim, 
offered  to  pay  no  rent,  nor  discharge  the  taxes ;  meanwhile, 
under  the  belief  that  the  lessee's  title  was  abandoned,  the 
lessors  have  expended  large  sums  of  money  to  improve  the 
estate,  with  the  dear  and  open  avowal  that  they  regarded 
the  terms  granted  to  the  lessee  as  no  longer  existing. 

Is  this  such  a  case  as  will  permit  the  lessee  to  ask  relief 
from  the  forfeiture  ?  If  we  regard  the  entry  for  condition 
broken  to  have  been  properly  made,  the  lease  became  of  no 
value  by  its  express  terms.  The  language  is:  ^^ And  the 
same  to  have  again,  repossess  and  enjoy,  as  in  their  former 
estate.''  In  other  words,  the  tenancy  expired  ^^  ex  vi  termini^*' 
and  the  lessors  were  remitted  to  their  original  possession, 
not  only  as  against  all  the  supposed  rights  of  the  lessee,  but 
all  who  claimed  under  him. 

We  find  the  law  well  stated  in  Sheppard's  Touchstone, 
164,  as  follows :  ^^  Where  a  landlord  enters  for  a  condition 
broken,  he  avoids  all  charges  and  incumbrances  put  upon 
the  land  by  the  tenant  after  condition  made,  for  he  is  then 
seized  of  his  first  estate,  and  must  have  it  in  the  same  plight 
it  was  when  he  parted  with  it." 

But  the  entry  was  not  only  made  for  condition  broken, 
but  under  a  claim  by  purchase,  at  sheriff's  sale,  of  the 
i^uortgagor's  interest  in  the  term,  and  whether  the  lessors 
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obtained,  by  their  deed,  a  perfect  title  to  bis  intereet  under 
the  lease,  as  against  the  plaintiJB^  it  is,  in  our  view,  imma- 
terial in  the  aspect  of  the  case.  The  legal  estate  and  the 
possession  are  rightly  in  the  defendants  as  execators  of 
Bowen,  who  were  the  original  lessors.  That  possession  c«i 
not  be  disturbed  by  the  mortgagor  or  his  mortga^pee. 

It  is  equally  immaterial,  we  apprehend,  what  the  effect 
of  purchasing  the  estate  was  upon  the  affirming  or  disaf* 
firming  of  the  lessee's  interest  in  the  lease,  though  we  appre- 
hend there  is  no  difficulty  in  d^;ermining  the  legal  effect. 
A  sale  under  execution  does  not,  we  suppose,  create  an 
estoppel  against  the  purchaser.  He  obtains  the  benefit  of 
no  covenants  to  protect  his  title,  and  the  rule,  as  applied  to 
him,  is  caveat  emptor.  He  can  make  no  admission  by  bid- 
ding at  the  sale,  nor  by  the  reception  of  the  sherifi'^s  deed; 
neither  confer  any  title,  unless  it  existed  in  the  debtor  at 
the  time  judgment  was  rendered  against  him.  If  he  had  no 
such  right,  title  buyer  purchased  at  his  peril. 

If,  however,  the  entry  is  not  proved  to  have  been  techni- 
cally legal,  as  required  by  the  strict  rule  in  relation  to  for- 
feitures, what  is  the  plaintiff's  position  in  that  view  of  the 
^»8e? 

The  law  can  not  now  be  doubted,  that  a  demand  for  the 
payment  of  rent,  reserved  by  lease,  should  be  made  upon 
the  premises  during  the  last  hour  of  the  day  it  became  due^ 
and  that  no  more  should  be  demanded  than  was  absolutely 
due,  before  there  can  be  a  valid  entry  for  condition  broken. 
But  there  may  be,  and  there  certainly  is  a  very  serious 
doubt,  whether  it  is  required,  in  a  ease  Uke  this,  to  show, 
affirmatively,  the  usual  prerequisites  to  make  an  entry 
effectual. 

It  is  stated  in  the  agreed  case,  that  the  lessee  paid  no  rent 
for  more  than  two  years;  that  it  was  demanded  of  him  so 
often  that  the  witness  became  tired  of  the  effi)rt,  and  gave 
up  the  attempt ;  and  from  the  conduct  of  the  lessee,  as  it 
appears  from  other  parties  and  the  testimony,  there  could 
be  no  hope,  not  the  most  distant,  that  he  would  be  able  to 
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paj)  or  was  eyen  disposed  to  pay  the  rent.  He  permitted 
the  premises  to  be  occupied  by  a  class  of  tenants  whose 
possession  directly  tended  to  impair  the  valne  of  the  prop- 
erty, and  produce  the  conviction  that  he  was  utterly  careless 
of  the  obligation  of  his  lease. 

We  might,  we  think,  without  any  conflict  with  the  settled 
law,  have  regarded  the  evidence  of  a  formal  demand  as  suf- 
ficient for  all  practical  purposes.  When  a  party  neglects  to 
perform  his  contract,  for  a  length  of  time  that  it  is  proved 
the  mortgagor  did  in  this  case,  and  was,  in  addition,  utterly 
unable  to  pay,  it  would  seem  to  have  been  a  vain  thing  to 
have  pressed  him  further. 

If  we  grant,  however,  that  the  plaintiff  has  made  out  a 
case  where  the  lessee  is  entitled  to  be  restored  to  the  pos- 
session, two  other  questions  arise : 

First:  On  what  terms  may  he  be  relieved? 

Second :  To  what  extent  and  upon  which  property  shall 
the  mortgage  operate  as  security  ? 

Had  no  improvements  been  made,  and  the  property  were 
in  the  same  plight  now  as  when  the  mortgage  was  given^ 
we  suppose  there  could  be  no  relief  until  all  the  rents  in 
arrear,  tiie  taxes  and  assessments  were  paid,  and  all  the 
interest  thereon  should  be  first  tendered.  The  lessors  in 
possession  could  not  be  required  to  part  with  their  security 
until  all  past  indebtedness  was  discharged.  When  a  party 
applies  for  equity,  he  must  do  equity,  and  there  could  be  no 
Other  rule  upon  which  a  chancellor  could  decree  relief.  The 
condition  of  the  mortgagor  of  the  ieasehold  is  that  of  the 
mortgagee.  Both  are  to  be  controlled,  by  the  action  of  the 
court,  from  committing  a  wrong,  though  entitled  to  every 
remedy  which  we  can,  in  justice  to  rights  of  others,  impart 

Upon  this  view  of  the  law,  we  may  ask  to  what  extent, 
and  upon  what  property,  may  we  permit  the  mortgage  to 
operate? 

As  a  general  rule,  all  improvements  made  by  the  mort- 
gagor in  possession,  inure  to  the  benefit  of  the  whole  estate. 
The  value  is  supposed  to  be  thereby  improved,  and  they 


442        SUPERIOR  COURT  OF  CmCINNATL 

OharlM  B.  Prather  *.  &«snaf  D.  Voota,  H  •H. 

I  ■  ■  1 1 .     1 1        I      I      I  I  til 

are  therefore  regarded  as  made  for  the  benefit  of  the  mort- 
gagee. 

In  5  Binghy  427»  Doe  v.  QUeSj  it  is  said,  "  a  mortgagor 
resembles  a  person  who  has  executed  a  statute  or  recogni- 
zance. Whatever  is  done  to  give  value  to  the  property 
under  pledge,  is  done  for  the  benefit  of  the  creditor.''  8ee 
also  4  Metoalf,  810,  Window  v.  Merchanis*  Ins.  Co^  26  Maine, 
209,  HeaJth  v.  WUliams;  14  Pick.  877,  Bunt  v.  Hunt. 

But  the  mortgagor  did  not  make  the  improvements. 
They  were  not  erected  by  his  permission  even,  except  implied 
from  his  silence  while  the  work  was  going  on.  They  were, 
on  the  contrary,  placed  upon  the  premises  by  the  lessors, 
when  they  claimed  to  be  in  the  possession  of  their  original 
estate,  and  therefore  antagonist  to  the  lessee.  They  expended 
a  large  sum  in  good  faith,  with  the  full  belief  they  had  the 
right  to  do  so,  and,  we  think,  were  justified  by  existing  cir- 
cumstances, to  take  the  course  they  did. 

Can  the  mortgagee  now  ask,  with  any  cidm  of  equity,  to 
subject  the  improvements  thus  made,  to  the  payment  of  his 
debt? 

It  is  certain  that  where  a  purchaser,  after  the  conveyance, 
or  even  before  the  conveyance,  in  prospect  of  the  articles  of 
sale  being  carried  into  execution,  has  laid  out  money  in 
lasting  improvements,  will  be  allowed  the  benefit  of  them 
where  a  court  of  equity  is  sought  to  relieve  against  the 
purchase ;  and  it  is  said  by  Mr.  Sugden,  that  there  are  few 
cases  where  this  rule  does  not  prevail ;  8  Bug.  Vend.  486,  §52. 

In  1  Story,  478, 495,  Bright  v.  jBoyd,  Story,  J.,  remarks :  "  It 
appears  to  me  that  the  denial  of  all  compensation  to  a  bona 
fide  purchaser,  where  he  has  manifestly  added  to  the  perma- 
nent value  of  an  estate  by  his  meliorations  and  improvements, 
without  the  slightest  suspicion  of  any  infirmity  in  his  own 
title,  is  contrary  to  the  first  principles  of  equity.''  See  also 
1  Wash.  Va.  484,  SouthaU  v.  McKeand;  3  J.  J.  Marshall,  55, 
Craig  v.  Martin. 

This  equitable  principle  is  the  foundation  of  the  occupying 
claimant's  law,  which  we  suppose  is  but  the  affirmation  of  a 
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rnle  always  recognized  by  the  courts  of  equity,  and  without 
the  assertion  of  this,  their  decrees  could  not  effect  substan- 
tial justice. 

We  conclude,  then,  that  the  lessee  can  not  be  relieved 
against  the  entry  of  the  lessors,  unless  they  are  fully  indem* 
nified  for  the  value  of  the  improvements  they  have  made, 
and  the  right  of  the  plaintiff  is  coextensive  with  that  of  the 
lessee  and  mortgagor,  of  no  more  validity  and  entitled  to  no 
more  consideration. 

The  only  interest  in  the  property  that  we  can  subject,  is 
the  right,  if  any,  of  Foote  in  the  ori^nal  lease  as  it  existed 
when  the  lessors  re*entered  for  condition  broken.  This  is 
independent  of  all  improvements  since  made,  and  is  subject, 
moreover,  to  the  payment  of  all  rent  in  arrear,  taxes  and 
interest  which  must  be  first  discharged  from  the  proceeds 
of  the  sale  of  such  interest. 

If  the  plaintiff  wishes  a  decree  upon  these  terms,  and  can 
find  a  possibility  that  he  can  save  a  part  of  the  debt  by  the 
sale  of  the  mortgagor's  estate,  thus  incumbered  and  circum- 
scribed, he  is  at  liberty  to  take  it. 

Bemanded  for  decree. 


Thomas  Boobbs,  bt  al.  v.  Elias  H.  Puoh,  bt  al. 

1.  Justices  of  the  peace,  in  the  city  of  Cincinnati,  must  present  their  offi- 
cial bonds  to  the  city  council  for  acceptance  and  approval. 

2.  The  powers  and  duties  of  the  trustees  of  Cincinnati  township,  in  rela- 
tion to  justices  of  the  peace,  were  devolved  upon  the  city  council  and 
not  upon  the  directors  of  the  city  infirmary,  by  the  abolition  of  the  office 
of  township  trustees  in  and  for  certain  townships,  where  the  corporate 
limits  of  a  city  comprised  the  whole  territory  of  such  township,  wherein 
a  city  infirmary  had  been  established. 

8.  If  an  official  bond  be  presented  to  the  proper  authority  for  acceptance 
and  approval,  and  no  objection  be  made  within  the  period  limited  tw  its 
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1>^S  g^^^  A>^d  Ao  action  l>e  Uken  in  the  ordering  a  new  election,  U 
must  be  considered  that  the  bond  has  been  approved ;  a  formal  approval 
at  a  subsequent  period  can  not  affect  intermediate  acts  of  such  officer. 

Bpscial  Tbrm. — ^This  action  was  brought  on  the  bond  of 
E.  EL  Pugh,  a  jostice  of  the  peace,  to  recover  the  earn  of 
$118.65,  received  by  the  justice  and  not  accounted  for.  De- 
fense was  made  by  the  sureties  on  the  bond  on  two  grounds : 

1.  That  the  bond  had  never  been  delivered  to,  or  approved 
by,  the  proper  authority.  The  justice  was  elected  on  the  first 
Monday  in  April,  1858,  for  the  city  of  Cincinnati,  the  town- 
ship and  city  having  the  same  limits.  His  commission  was 
dated  April  14, 1858,  and  the  oath  of  office  taken  on  the  15th. 
The  bond  was  dated  April  19,  and  was  presented  to  the  city 
council  of  the  city  of  Cincinnati  April  20, 1858,  but  never  was 
presented  to  the  directors  of  the  city  infirmary,  who,  it  was 
claimed,  in  this  matter,  succeeded  to  the  duties  of  the  township 
trustees,  the  office  of  the  latter,  in  the  township  of  Cincinnati, 
having  been  abolished. 

2.  That  the  money  was  received  by  the  justice  before  the 
bond  took  effect  The  money  was  received  after  the  11th 
and  before  the  29th  July,  1858,  and  it  appeared  that  a  vote 
of  the  city  council  approving  the  bond  was  not  taken  until 
July  29. 

Lincoln^  Smith  ^  Warnock^  for  plaintiffs. 

Ferguson  ^  Long  and  MSls  ^  Hoadlyy  for  defendants. 

Gholson,  J.  The  city  council,  and  not  the  directors  of  the 
city  infirmary,  have  the  authority  to  accept  and  approve  the 
bonds  of  justices  of  the  peace,  elected  in  the  city  of  Cincin- 
nati. The  proviso  to  section  27  of  the  act  of  March  11, 1853. 
to  amend  the  '^  Act  to  provide  for  the  organization  of  cities 
and  incorporated  villages,"  taken  in  connection  with  former 
laws  on  the  same  subject,  shows  that  in  the  distribution  of  the 
powers  and  duties,  exovcised  by  the  former  trustees  of  Cincin- 
nati township,  all  those  connected  with  justices  of  the  peace 
were  intended  to  be  devolved  on  the  city  counciL 
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2.  The  law  provides  no  other  mode  by  which  ihe  approval 
of  a  bond  presented  to  township  trustees  by  a  justice  of  the 
peace^  under  section  11  of  the  act  of  March  11, 1858,  may  be 
shown,  than  the  act  of  deliveiy  and  acceptance,  and  the 
depoat  with  the  township  treasurer.  K^ative  evidence  of 
such  approval  would  appear  fix>m  the  omission  to  give  notice 
of  a  new  election,  which  is  required  upon  the  refusal  or  neg* 
lect,  by  a  justiceof  the  peace,  to  enter  into  a  bond  within  the 
time  reqmred. 

3.  When,  under  that  law,  a  justice  of  the  peace  tenders  his 
bond  to  the  township  trustees,  in  the  penalty  they  have  pre* 
scribed,  thdr  acceptance  from  him,  without  objection  as  to  its 
form  or  as  to  the  sureties,  is  sufficient  evidence  of  approval 
to  entitle  him  to  proceed  in  the  discharge  of  the  duties  of 
his  office. 

4.  So  in  the  case  of  the  city  council,  if  the  bond  be  presented 
to  that  body,  and  no  objection  be  made  within  the  time  lim- 
ited, and  no  action  taken  in  ordering  a  new  election,  it  must 
be  considered  that  the  bond  has  been  approved,  and  a  formal 
approval  at  a  subsequent  period  can  not  affect  intermedin 
ate  acts. 

Judgment  for  plaintifft. 


Chables  Sohabttus  v.  Isaac  A.  Bbkbdiot. 

The  right  of  stoppage  in  tremsiiu  exists,  in  every  ease,  in  favor  of  an 
unpaid  vendor,  who  has  not  waived  his  privilege,  at  any  time  before 
actual  delivery,  in  case  of  the  inaol  vency  of  the  vendee  actually  existing. 
It  is  not  necessary  that  insolvency  should  be  evidenced  by  any  overt  act 
intervening  between  the  sale  and  exercise  of  the  right.  20  Conn.  63.  Ro^ 
ersv.  Thomae,  disapproved. 

Special  Term^ — This  was  an  action  for  the  recoveiy  of  cer- 
tain personal  property,  being  merchandize,  which  had  been 
sold  by  the  plaintLfl^  a  merchant  in  the  city  of  Cincinnati,  to 
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John  Johnston,  a  merchant,  residing  and  doing  business  in 
Bipley,  Ohio.  The  sale  of  the  goods  took  place  in  Septem- 
ber, 1856.  The  terms  of  the  sale  were  cash,  or,  according  to 
the  course  of  business,  a  note  payable  at  a  short  date.  !Nei- 
ther  the  cash  nor  a  note  had  been  received,  but  the  plaintiff 
expecting  payment,  sent  the  goods  by  a  dray  to  the  river  to 
be  shipped  on  a  steamboat  After  the  goods  had  been  taken 
from  tiie  dray  and  were  about  being  shipped,  they  were  seized 
by  the  defendant,  under  an  order  of  attachment  issued  by  a 
justice  of  the  peace,  in  an  action  brought  by  Charies  Bach- 
man  against  John  Johnston,  for  a  debt  due  at  the  time  of  the 
sale  of  the  goods.  For  this  debt,  a  judgment  was  subse- 
quently rendered,  and  an  order  for  the  sale  of  the  goods 
issued. 

Shortly  after  the  seizure  of  the  goods  by  the  defendant,  the 
plaintiff  informed  him  that  the  goods  had  not  been  paid  for, 
and  wanted  the  defendant  to  give  them  up,  which  he  declined 
to  do.  The  present  action  by  which  the  plaintiff  obtained 
possession  of  the  goods,  was  not  brought  until  forty  or  fifty 
days  afterward,  and  after  a  judgment  in  the  action  against 
Johnston,  and  the  issue  of  an  order  of  sale. 

The  debtor,  Johnston,  had  been  in  the  habit  of  dealing 
both  with  the  plaintiff  and  Bachman.  After  he  had  failed 
in  the  payment  to  Bachman,  the  fact  of  such  failure  was 
communicated  to  the  plaintiff.  But  the  plaintiff  had  been 
informed  that  the  debt  had  been  paid,  and  did  not  know  to 
the  contrary  until  after  the  sale.  It  appeared  that  Johnston 
had  contracted  other  debts,  which  he  had  also  failed  to  pay. 
There  was  no  further  proof  offered  of  insolvency ;  but  it 
appeared  that  information  of  the  circumstances  attending 
goods  was  given  to  Johnston,  who  took  no  steps  either  to 
relieve  them  from  the  seizure  or  to  pay  the  plaintiff 

Kebler  f  Farce,  for  plaintiff 

StcdlOj  Andrews  ^  Mc  Cooky  for  defendant 

Gholsoh,  J«  The  question  presented  in  this  case  is  whether 
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the  plaintiSy  under  tbe  circnmstaaceB  shown  by  the  evidence, 
conid  properly  exercise  the  right  of  stoppage  in  transUiu  It 
has  been  conceded  that  this  right,  if  it  otherwise  existed,  was 
not  afiected  by  the  seizure  of  the  goods  under  an  order  of 
attachment  Nor  is  there  any  difficulty  upon  the  point  as  to 
which,  in  such  cases,  the  difficulty  most  frequently  arises ;  the 
right  of  the  plaintiff  was  undoubtedly  asserted  before  the 
goods  had  reached  their  destination.  The  transit  had,  indeed, 
commenced ;  but,  from  the  circumstances,  it  may  be  inferred, 
that  the  process  under  which  it  was  first  arrested,  had  its 
commencement  at  a  period  fully  as  early.  The  only  doubt, 
therefore,  as  to  the  right  of  the  plaintiff,  depends  upon  a  ques- 
tion and  it  is  the  only  question  which  has  been  presented 
and  argued,  as  to  the  insolvency  of  the  vendee.  It  is  claimed 
for  the  defendant  that  the  right  of  stoppage  in  transitu  exists 
only  in  a  case  of  insolvency  on  the  part  of  a  vendee ;  that  no 
su(di  insolvency  as  the  law  requires  is  shown  by,  or  can  be 
inferred  from,  the  evidence  in  this  case ;  that  the  insolvency 
which  may  be  inferred  existed  at  the  time  of  the  sale ;  and 
that,  to  authorize  the  stoppage  in  transitu^  it  must  have  occurred 
after  the  sale,  and  have  been  evidenced  by  some  overt  act. 

The  mercantile  law  appears  to  be  clear  and  distinct  that 
where  goods  have  been  consigned,  and  are  in  transit  to  the 
vendee,  the  consigor  can  not  vary  the  consignment  except  in 
the  case  of  insolvency.  It  has  been  said,  that  <<  the  mischief 
Mid  inconvenience  that  would  ensue  on  a  contrary  supposi- 
tion are  extreme.  The  goods  might  be  put  on  board,  and 
might  lie  at  the  risk  of  the  consignee  for  two  or  three  months ; 
and  if  the  consignor  could  come  and  resume  them  at  pleasure, 
it  would  place  the  consignee  in  a  situati<»i  of  great  disadvan- 
tage ;  that  he  should  be  exposed  to  the  ri^  during  such  a 
length  of  time,  for  an  object  which  might  be  eventually 
defeated,  at  any  moment,  by  the  capricious  or  interested 
change  of  intention  in  the  breast  of  the  consignor.  It  would 
be  to  expose  the  consignee  altogether  to  the  mercy  of  the 
seller  f  The  Constantia,  6  Rob.  Adm.  821-^27.  In  the  language 
of  the  same  high  authority,  in  that  case  where  a  vendor  had 


448         SUPERIOR  OOtJRT  OF  CINOINNATL 

OhftrlM  tekMttto  «.  Imm  A.  Be— diot> 

Stopped  and  diverted  tiie  delivery  of  gooda,  if  the  vendee 
^  had  been  an  insolvent  person,  it  wonld  have  amounted  to  a 
complete  and  efiective  revendication  of  the  goods.  But  if  the 
person  to  whom  they  are  consigned  is  not  insolv^it ;  i^  from 
misinformation,  or  from  excess  of  caution,  the  vendor  has 
exercised  this  privilege  prematurely,  he  has  assumed  a  right 
that  did  not  belong  to  him,  and  the  conrignee  will  be  entitled 
to  the  delivery  of  the  goods,  with  an  indemnification  for  the 
expenses  that  may  have  been  incurred."  *  *  ^  It  is  not  an  un- 
limited power  tiiat  is  vested  in  the  consignor,  to  vary  the  con- 
mgnment  at  his  pleasure  in  all  cases  whatever.  It  is  a  privi- 
lege allowed  to  the  seller,  for  the  particular  purpose  of 
protecting  him  against  the  insolvency  of  the  consignee.  Cer- 
tainly it  is  not  necessary  that  the  person  should  be  actually 
insolvent  at  the  time.  If  the  insolvency  happens  before  the 
arrival,  it  would  be  sufficient  to  justify  what  has  been  done, 
and  to  entitie  the  shipper  to  the  benefit  of  his  own  proviaonal 
caution.  But  if  the  person  is  not  insolvent,  the  ground  is  not 
laid  on  which  alone  such  a  privil^e  is  founded  ;^'  6  Bob. 
Adm.  826. 

The  exposition  of  the  law  on  this  subject,  which  has  been 
quoted  from  the  judgment  in  the  case  of  The  GonstantiOj  has 
been  several  times  cited  with  approbation.  In  2  M.  &  G-.  792, 
811,  WUmshurst  v.  Bowkery  which  was  an  action  by  a  vendee 
against  a  vendor  for  improperly  stopping  the  deliveiy  of 
goods,  it  was  said  by  Tindal,  C.  J. :  ^  The  ordinary  right  of 
countermanding  the  actual  delivery  of  goods  shipped  to  a 
consignee,  is  limited  to  the  cases  in  which  the  bankruptcy  or 
insolvency  of  the  consignee  has  taken  place.  The  law  as  to 
this  point  is  very  clearly  laid  down  by  Lord  Stowell,  in 
the  case  of  The  Constantia/^  Certainly  it  would  seem  that 
the  principles  recognized  by  Lord  Btowell  as  governing  such 
cases,  do  not  countenance  the  idea  that  a  vendee,  insolvent  at 
the  time  of  the  sale  of  tlie  goods,  and  stiU  remaining  insol- 
vent, could  object  to  their  stoppage  in  transitu.  The  only 
conceivable  case,  according  to  those  principles  in  which  such 
a  vendee  could  complain,  would  be  where  his  inscdvancy  was 
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known  to  the  vendor  at  the  time  of  sale,  and  the  contract  was 
made  in  view  of  his  condition.  The  veiy  object  of  granting 
the  privilege  to  the  vendor  is  to  protect  him  from  the  insol- 
vency of  the  vendee,  and  ike  privilege,  unless  waived  by  the 
vendor,  must  properly  extend  to  cases  of  insolvency,  whether 
existing  at  the  time  of  sale,  or  occurring  at  any  time  before 
the  actual  delivery  of  the  goods. 

A  vendee  who  disputes  the  right  of  stoppage  in  transitu^  and 
claims  an  indemnity  for  its  improper  exercise,  must  be  pre- 
pared to  aver,  as  in  the  case  of  WUmskurst  v.  Bowkery  that 
he  was  neither  bankrupt  nor  insolvent  Under  such  a  negative 
averment,  independent  of  any  circumstances  to  the  contrary, 
the  vendee  might  have  the  benefit  of  a  presumption  of  ability 
to  comply  with  his  contract,  and  the  burthen  of  showing  insol- 
vency might  be  cast  on  the  vendor.  It  may  be  that  this 
would  be  sufficiently  shown  by  the  proof  of  an  overt  act  of 
insolvency,  such  as  a  stoppage  of  payment,  though  in  fact 
an  actual  insolvency,  in  the  sense  of  not  having  means  ade- 
quate to  the  payment  of  debts  might  not  exist  If  the  vendee, 
before  the  stoppage  in  trawntu,  had,  by  his  conduct  in  busi- 
ness, afforded  the  ordinary  apparent  evidences  of  insolvency, 
he  ought  not  to  complain  of  the  precautionary  measure 
taken  by  the  vendor,  though  it  should  turn  out  that  he  was 
ultimately  able  to  pay.  But  though  no  such  evidences  of 
insolvency  should  precede  the  stoppage  in  transitu^  still,  if  the 
fact  of  insolvency  existed,  the  vendee  could  not  complain. 
This,  at  least,  is  clearly  to  be  inferred  from  the  language  of 
the  authority  which  has  been  cited,  and  appears  entirely  rea- 
sonable and  proper.  If  an  adventurer  without  means  pur- 
chases goods,  no  inquiries  and  no  representations  being  made, 
there  may  be  no  actual  fraud  in  the  transaction,  but  unless 
his  condition  was  fairly  and  frankly  stated  to  the  vendor,  so 
as  to  show  that  the  sale  was  made  with  a  waiver,  expressed  or 
implied,  as  to  the  inability  to  pay,  he  can  not  properly  object 
to  a  stoppage  in  transitu.  In  such  a  case,  the  pretense  tliat, 
there  having  been  no  means  on  which  to  predicate  a  failure, 
except  those  expected  from  the  purchase,  there  have  been  no 
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overt  acts  of  insolvency,  should  not  be  allowed  to  previuL 
Fair  dealing  will  be  better  insnred  by  leaving  to  the  vendor 
his  privilege  of  stoppage  in  transitu^  in  all  cases  of  insolvency, 
whether  evidenced  by  the  ordinary  accompanying  acts,  os 
shown  actually  to  eidst  The  rights  of  a  fair  vendee  will  be 
sufficiently  protected  by  giving  him  an  indemnity  when  Hie 
right  of  stoppage  in  transitu  is  exercised  upon  rumor  or  sus- 
picion without  any  foundation  in  fact,  and  by  depriving  the 
vendor,  in  all  cases,  of  any  chance  of  speculating  upon  the 
goods,  by  requiring  them  to  be  delivered  or  accounted  for  to 
the  vendee^  or  his  assignees  on  the  payment  or  tender  of  the 
agreed  price. 

In  opposition  to  these  views  is  the  decision  of  the  Supreme 
Court  of  Connecticut,  in  20  Conn.  68,  Bogers  v.  ThomaSy  and 
this  decision  appears  to  have  been  approved  by  several  reoent 
law  writers  and  annotators.  Parson's  Mercantile  Law,  63 ; 
Flander's  Shipping,  519 ;  1  Smith's  Leading  Cases,  Am.  £Sd. 
1856,  908. 

It  has  been  decided,  in  the  case  of  Sogers  v.  ThomaSy  diat 
to  authorize  the  execution  of  the  right  of  stoppage  in  transitUj 
there  must  be  some  overt  act  of  insolvency,  and  that  it  murt 
intervene  between  the  sale  and  the  exercise  of  the  right 

The  decision,  in  the  case  of  Sogers  v.  Thomas^  does  not 
profess  to  be  founded  on  any  abjudicated  cases,  but  rather  on 
the  absence  of  cases,  which  it  was  supposed  would  exist  if 
such  were  the  law,  showing  that  tiie  right  of  stoppage  m 
transitu  might  be  exercised  in  cases  where  the  insolvency, 
though  existing  in  fact,  had  not  been  evidenced  by  some  ordin- 
ary overt  act,  or  in  cases  where  the  insolvency  existed  at  the 
time  of  the  sale,  but  unknown  to  the  vendor.  And  in  the 
absence  of  such  cases,  the  court  decided  that  they  were  not 
included  in  the  general  definitions  or  descriptions  found  in 
the  authorities  of  the  right  of  stoppage  in  transitu. 

The  absence  of  any  decided  cases  upon  any  point,  though 
sometimes  afibrding  strong  negative  authority,  may  be  sataa- 
factorily  explained  from  the  nature  and  character  of  the 
question,  as  being  <Hie  not  likely  to  be  presented,  or  which 
never  had  been  brought  in  doubt    It  is  not  reasonable  to 
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sappoae  that  vendors  of  merchandise  would  jGuad  it  to  their 
interest  to  divert  the  delivery  of  goods  on  their  transit  to  sol- 
vent vendees.  I  have  been  able  to  find  but  one  instance  of 
an  action  by  solvent  vendees  for  the  improper  exercise  of  the 
right  of  stoppage  in  transitUj  which  is  the  case  of  WUmshurst 
V.  BowkeTj  before  cited,  and  yet  it  could  never  have  been 
doubted  that  such  an  action  might  be  maintained.  On  the 
contrary,  it  might  be  claimed  that  the  absence  of  any  case  of 
such  an  action  by  an  insolvent  vendee,  would  show  that  one 
could  not  be  maintained.  Ko  such  case  may  have  been 
brought,  for  the  reason  that  it  was  supposed  it  could  not  be 
sustained. 

As  to  the  conclusion  drawn  from  the  definitions  of  the 
right  of  stoppage  in  transitu  found  in  the  authorities,  I  think 
it  has  already  been  shown  that  the  exposition  of  the  law  on 
the  subject,  at  least  in  one  of  the  most  respectable  authorities, 
is  inconsistent  with  the  conclusion  of  the  Supreme  Court  of 
Connecticut  And  I  do  not  think  that  decision  can  be  sus- 
tuned  in  view  of  the  origin  and  nature  of  the  doctrine  of 
stoppage  in  transitu. 

The  doctrine  of  stoppage  in  transitu  appears  to  have  been 
derived  from,  or  to  be  analogous  to,  the  revendication  of  the 
civil  law.  This  has  been  thus  defined :  '^  Revendication  is  the 
right  of  an  unpaid  vendor,  upon  the  insolvency  of  the  vendee, 
to  reclaim  in  specie  such  part  of  the  goods  as  remains  in  the 
hands  of  the  vendee  entire  and  without  having  changed  its 
quality ;"  In  re  Westzythius,  2  Nev.  &  Man.  650,  note  c.  In 
Bells'  Commentaries  on  the  Law  of  Scotland,  book  2,  pt  2, 
ch.  1,  art  8,  §1,  cited  in  the  same  case,  it  is  said :  <^  The  privi- 
lege to  stop  goods  in  transitu^  is  a  qualified  extension  in  equity 
of  that  rule  of  mutual  contract,  by  which  either  may  with- 
hold performance  on  the  other  becoming  unable  to  perform 
his  part''  It  is  generally  stated  in  the  authorities,  as  a  rule 
introduced  into  the  common  law,  in  modem  times,  founded 
on  principles  of  equity  and  borrowed  from  the  foreign  or 
continental  law,  that  in  case  of  the  vendee's  bankruptcy  or 
insolvency^  the  vendor  might  stop  and  take  back  the  goods  in 
transitUy  or  before  they  came  into  the  hands  of  the  vendee^ 
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Bell's  Com,  cited  2  Nev.  t  Man.  651 ;  8  D.  A  E.  467,  Mis  v, 
Munt ;  7  Id.  486,  Hodgson  v.  Loy ;  1  East,  524,  Inglis  v.  Ush- 
erwood;  8  Id.  381,  Bohtlingk  v.  Inglis^  d  al.;  15  Ves.  843, 
Mackreth  v.  Symmons;  56  Eng.  Com.  Law,  864,  To/jpt/  v. 
Gibson ;  71  Id.  949,  Valpy  v.  Oakdey.  It  will  appear,  from 
these  authorities,  that  the  limitation  to  the  right  of  revendU 
cationy  in  view  of  those  who  have  commented  on  the  subject, 
is  that  which  evidently  restricts  the  right  of  stoppage  to  the 
period  while  the  goods  are  in  transitu.  Hence  the  remedy, 
among  the  few  in  commercial  transactions,  which  parties  may 
themselves  adopt.  But  the  authorities  cited  which  show  the 
foundation  of  the  right,  also  show  that  it  has  no  connection 
either  with  the  law  of  insolvency,  or  the  mode  in  which  the 
insolvency  is  to  be  made  apparent 

K  the  true  principle  of  the  right  of  stoppage  in  transitUj 
be  found  in  that  certainly  just  rule  of  mutual  contract,  by 
which  either  party  may  withhold  performance  on  the  other 
becoming  unable  to  perform  on  his  part — ^if  the  foundation 
of  the  right  be  a  just  lien  on  the  goods  for  the  price  until 
delivered,  an  equitable  lien  adopted  for  the  purposes  of 
substantial  justice — ^I  do  not  think  there  can  be  any  doubt 
that  as  to  the  period  of  ability  to  perform,  we  should  look 
to  the  time  of  performance.  And  if  the  inability  then  exists, 
it  can  make  no  difference  in  justice  or  good  sense,  whether 
it  was  produced  by  causes,  or  shown  by  acts,  at  a  period 
before  or  after  the  contract  of  sale.  Substantially,  to  the 
vendor  who  is  about  to  complete  the  delivery  and  abandon 
or  lose  his  proprietary  lien,  the  question  is,  can  the  vendee 
perform  the  contract  on  his  part  ?  has  he  from  insolvency 
become  unable  to  pay  the  price  ?  If  such  be  his  condition, 
and  the  vendor  has  not  precluded  himself  by  some  act  of 
waiver,  in  my  opinion,  the  general  principles  on  the  subject, 
and  justice  require  that  he  should  be  allowed  to  exercise 
the  right  of  stoppage  in  transitu.  There  is  no  authority 
which  binds  me  to  decide  the  contrary,  and  there  are  cases, 
which  are  quite  analogous  to  the  present,  by  which  my 
conclusion  is  sustained;  14  Pa.  8t.  61,  Hays  x^  MauiBe; 
Y  Mass.  458,  l^ubbs  v.  Lund. 


^ 
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There  are  some  grounds  upon  which  the  present  case 
might  be  distinguished  from  that  decided  by  the  Supreme 
Court  of  Connecticut  It  might  be  said  that  before  the 
actual  stoppage,  by  the  seizure  of  the  goods  under  the  plain- 
tiff *s  writ  of  replevin,  tlfe  acts  of  the  vendee  in  allowing, 
after  notice,  the  attachment  to  stand,  and  a  judgment  to  be 
rendered  on  the  claim,  were  acts  of  insolvency,  and  that 
this  occurred  after  the  sale.  But  I  do  not  care  to  make,  or 
to  recognize  the  necessity  of  any  such  distinction.  I  am 
able  to  find  in  this  case  that  the  plaintiff  was  an  unpaid 
vendor,  that  before  the  goods  were  actually  delivered  he 
stopped  them  in  transitu,  upon  reasonable  grounds,  showing 
the  insolvency  of  the  vendee,  that  this  insolvency,  a  then 
existing  and  still  continuing  fact,  has  not  been  disputed  by 
the  vendee,  and  there  has  been  no  offer  to  pay  for  the  goods, 
or  comply  with  the  terms  as  to  credit.  I  think  such  a  vendee 
can  not  complain,  and  I  have  no  hesitation  in  saying  that 
the  attaching  creditor,  under  the  particular  circumstances 
of  this  case,  stands  in  no  better  position. 

I  shall  therefore  find  the  issue  for  the  plaintiff,  with  nom- 
inal damages  for  the  detention  of  the  goods. 

Judgment  for  plaintiff. 


AdOLPHUS   0.  SCHABFFBB  V.  PbTEB  MaCQUEEK. 

A  bonajide  purchaser,  for  yaluable  oonsideratioiiy  actually  paid,  acquiring 
personal  property,  from  one  having  possession  and  apparent  ownership, 
with  the  consent  of  the  true  owner,  acquires  a  good  title,  although  the 
possession  was  obtained  from  the  rightful  owner  by  fraud  and  false  pre- 
tenses. 

Special  Term. — ^This  action  was  brought  to  recover  the 
value  of  a  quantity  of  bulk  shoulders,  which  were  alleged 
to  have  been  wrongfully  taken  by  the  defendant  from  the 
plaintiff.  The  defendant  being  the  owner  of  the  shoulders, 
was  induced  to  part  with  the  possession  of  them  to  one 
Bailey,  under  the  following  circumstances : 
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Bailey  was  a  produce  broker  in  Cincinnati,  the  defendant 
a  packer  of  pork.  Bailey  represented  to  the  defendant 
that  he  wished  to  buy  shoulders  "upon  an  order."  The 
defendant  agreed  to  sell.  It  was  a  cash  sale;  but  the  under- 
standing appears  to  have  been  that  Bailey  was  to  raise  the 
money,  in  part,  by  a  bill  to  be  drawn  against  the  property 
upon  the  consignee,  who  had  given  the  order  to  buy.  In 
such  case  it  appeared  a  larger  amount  might  be  drawn  for 
than  where  there  had  been  no  order;  but  the  shipment  was 
made  for  sale  on  account.  To  enable  Bailey  to  draw  and 
negotiate  the  bill,  it  appears  to  have  been  necessary  that  he 
should  obtain  a  bill  of  lading  for  the  property ;  at  least  he 
was,  by  the  act  of  the  defendant,  enabled  to  obtain  a  bill  of 
lading.  The  defendant  makes  out  and  signs  a  bill  of  the 
purchase  of  the  shoulders,  receipting  for  the  price.  Upon 
this  Bailey  obtains  such  a  possession  that  he  was  enal^led 
to  ship  the  shoulders  in  his  own  name,  and  obtain  a  bill  of 
lading.  With  this  bill  of  lading,  by  which  the  shoulders 
are  consigned  to  the  plaintiff,  he  went  to  the  agent  of  the 
plaintiff,  and,  delivering  the  bill  of  lading  and  an  invoice 
of  the  property  as  a  pledge,  or  security,  obtains  money,  on  a 
draft,  to  the  amount  of  |2,376.  The  plaintiff  had  given  no 
order  to  Bailey  to  buy  the  goods,  but  the  draft  was  nego- 
tiated, and  possession  oft  he  property  taken  by  the  agent  of 
the  plaintiff  as  security^  in  the  usual  course  of  business,  it 
being  supposed  that  the  shoulders  were  the  property  of 
Bailey,  bought  on  speculation,  and  being  shipped  for  sale. 
It  turned  out  that  not  only  was  the  representation  that  the 
shoulders  were  bought  on  an  order  untrue,  but  that  even 
the  amount  realized  on  the  draft,  instead  of  being  applied 
in  payment  of  the  check  given  for  the  shoulders,  was 
appropriated,  by  Bailey,  to  other  uses,  and  no  part  of  the 
money  was  received  by  the  defendant. 

A  comparison  of  the  date  of  the  check  with  that  of  the 
invoice  and  bill  of  lading,  shows  that  the  check  was  not 
dated  on  the  day  it  was  received.  The  oheck  filled  up  by 
Bailey  was  as  follows : 
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«  Cincinnati,  2d  Mo,  21, 1856. 
^'  Gilmore  &  Brotherton :  Paj  to  Peter  Macqaeen,  or  order^ 
three  thooaaud  and  fortj-two  dollars  and  seventy-five  cents. 
13,042.75  Signed,  M.  Bailst." 

The  bill  of  purchase,  dated  February  19,  1856,  after 
stating  article  and  price,  concluded : 

"  Cincinnati^  February  19,  1856, 
"  Received  payment  by  check. 

Signed,  Peter  Macquben." 

The  bill  of  lading  is  also  dated  February  19, 1856,  and  the 
invoice  delivered  by  Bailey  to  the  agent  of  plaintiff,  bears 
the  same  date. 

The  defendant,  having  taken  the  shoulders  from  the  pos- 
session of  the  plaintiff,  this  action  was  brought,  and  the  case 
upon  the  evidence  submitted  to  the  court. 

Tafij  Key  ^  Perry,  for  plaintiff. 

TVJden,  Bairden  ^  Ourwen,  for  defendant. 

Gholson,  J.  The  general  rule,  that  where  the  possession 
of  goods  is  obtained  by  a  fraudulent  purchase,  though  they 
may  be  reclaimed  from  the  vendee,  they  can  not  be  recovered 
from  a  third  person,  who  has  obtained  them  in  good  faith^ 
has  not  been  disputed  by  the  counsel  for  the  defendant.  It 
is  claimed,  however,  that  there  is  a  distinction  where  the 
fraud  is  of  such  a  character  as  would  justify  and  sustain  a 
prosecution  under  the  statute  for  obtaining  goods  by  false 
pretenses;  that  such  a  case  must  stand  on  the  same  ground 
as  larceny,  and  it  being  clear  that,  in  case  of  larceny,  the 
true  owner  is  not  deprived  6f  his  goods,  though  they  have 
come  into  the  hands  of  a  purchaser  in  good  faith,  a  like 
rule  should  govern  where  goods  have  been  obtidned  by  false 
pretenses. 

It  is  a  general  rule  that  ^  no  one  can  transfer  to  another 
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a  better  title  than  he  has  himBelf/'  "So  man  can  be  divested 
of  his  property  without  his  own  consent,  or  the  operation 
of  laWy  in  which  latter  case,  indeed,  it  has  been  said  his 
consent  is  implied.  Consequently,  it  is  the  general  role 
that  even  the  honest  purchaser,  under  a  defective  title,  caa 
not  hold  against  the  true  proprietor.  But  to  this  general 
rule  there  are  well-recognized  exceptions,  some  founded  in 
public  policy,  or  proceeding  from  the  nature  and  quality  of 
the  particular  species  of  property,  and  others  on  the  conduct 
of  the  owner  of  the  property,  as  making  it  unfair  or  unjust 
that  he  should  reclaim  the  property  in  the  hands  of  an  inno- 
cent party ;  and  in  these  last  cases,  as  in  the  case  of  being 
deprived  of  property  by  operation  of  law,  he  may  be  said 
to  have  consented,  or  at  least,  placed  himself  in  such  a  posi- 
tion that  he  can  not  dispute  his  assent. 

To  the  first  class  of  these  exceptions  belong  coin,  bank 
bills,  and  negotiable  securities.  To  these,  though  they  have 
been  loA  or  stolen,  a  good  title  may  be  asserted  by  a  fair 
owner,  who  has  obtained  them  in  the  ordinary  course  of 
trade  and  business.  To  the  second  class  belong  cases  ^  where 
an  owner,  with  the  intention  of  sale,  has  in  any  way  parted 
with  the  actual  property  of  his  goods  with  his  own  consent, 
though  under  such  circumstances  of  fraud  or  error  as  would 
make  that  consent  revokable,  and  authorize  a  rescission  of 
the  sale  as  against  such  vendee;"  and  also  cases  where  an 
owner  ^  has,  by  his  own  voluntary  act  or  consent,  given  to 
another  such  evidence  of  the  right  of  selling  his  goods  as, 
according  to  the  custom  of  trade  or  the  common  under- 
standing of  the  world,  usually  accompanies  the  authority  of 
disposal ;"  or,  as  it  has  been  expressed,  ^'  has  given  the  ex- 
ternal indicia  of  the  right  of  disposing  of  his  property ;"  20 
Wend.  267,  280,  Saltus  v.  Everett.  In  both  these  cases  a 
purchaser  in  good  faith  can  retain  the  property,  because  the 
owner  has,  by  his  own  direct  voluntary  act,  conferred  upon 
the  person  from  whom  such  a  purchaser  derives  title,  the 
apparent  right  of  property,  as  owner,  or  of  disposal  as  an 
agent;;  Id.  279. 
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The  distinction  between  sncb  cases  and  the  case  where 
goods  are  found  or  stolen,  is  obvious.  It  has  been  said  that 
^^  the  distinction  between  fraud  and  felony  is  this :  in  one 
case,  the  man  who  parts  with  the  property  makes  a  contract 
in  fad;  in  the  other,  he  does  nothing ;"  70  E.  C.  L.,  10  0. 
B.  919,  928,  White  v.  Garden.  In  the  same  case,  it  is  said : 
"  There  is  a  very  obvious  distinction  between  the  cases  of 
goods  obtained  by  felony  and  fraud  or  false  pretenses.  A 
contract  for  the  sale  of  goods,  though  obtained  by  fraud,  is 
perfectly  good,  if  the  party  defrauded  thinks  fit  to  ratify  it  ;'* 
and  following  the  language  of  the  same  authority,  it  appears 
to  me  that  the  defendant  here  intentionally  parted  with  his 
property  in  the  shoulders,  when  he  caused  them  to  be  deliv- 
ered to  Bailey,  and  it  is  not  competent  for  him,  after  the 
plaintiff  has,  by  his  act,  been  induced  to  part  with  his 
money,  to  turn  round  and  say  the  contract,  as  between 
him  and  Bailey,  was  null  and  void,  and  that  Bailey  had  no 
property,  and,  therefore,  could  pass  none  to  the  plaintiff; 
Id.  927. 

Such  is,  I  think,  the  rule  that  must  govern  this  case, 
unless  something  can  be  found  in  the  statutes  of  the  State 
requiring  a  different  one  to  be  adopted.  I  am  satisfied  that 
there  is  no  statute  that  was  intended  to  have,  or  can  have, 
such  an  effect.  The  case  cited  from  the  I^ew  York  Reports, 
14  Wend.  81,  Andrew  v.  Dieterichj  which  is  supposed  to  place 
the  obtaining  goods  by  false  pretenses  on  the  same  ground 
as  when  they  have  been  stolen,  proceeds  on  the  idea  that  it 
is  made  a  felony.  The  reasoning  in  that  case  shows  that  it 
can  have  no  application  as  authority  in  this  State.  The 
mere  fact  that  obtaining  goods  by  a  false  pretense  is  made 
punishable,  is  not  sufficient  to  change  the  rule.  Indeed,  the 
legislation  of  our  State,  even  if  it  may  not  be  held  to  em- 
brace this  case,  strongly  shows  that  the  rights  of  parties 
standing  in  a  position  strikingly  analogous  to  that  of  the 
present  plaintiff,  were  intended  to  be  secured  and  protected. 

Taking  all  the  facts  of  the  case  together,  it  might  be 
fEiirly  argued  that  the  defendant  assented  to  the  obtaining, 
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by  Bailey,  of  the  bill  of  lading,  with  a  view  that  a  draft 
ahould  be  negotiated  and  money  raised  to  pay  for  the  article 
which  was  the  subject  of  the  contract.  The  defendant 
expected  payment  only  in  this  mode,  and  to  carry  it  into 
effect,  substantially  intrusted  Bailey  with  the  possession  of 
the  property.  If  this  view  be  correct,  then  the  case  might 
iSm  under  the  provisions  of  the  ^^  act  to  prevent  fraudulent 
practices/'  passed  March  12,  1844 ;  Swan,  278.  This  act 
expressly  secures  the  right  of  the  plaintiff,  as  against  the 
true  owner,  to  the  extent  of  the  money  he  advanced. 

It  might  also  be  Milj  claimed,  under  the  general  provis- 
ions of  that  statute,  that,  as  the  defendant  had  empowered 
Bailey  to  ship  the  goods  as  his  own,  the  consignee  must  be 
protected  in  his  lien.  It  would  be  a  fraud  upon  him  were 
it  otherwise,  and  against  such  a  fraud  it  wafl  the  intention 
of  the  statute  to  protect. 

But,  in  any  view,  no  intention  can  be  drawn  from  the 
legislation  of  the  State  to  change  or  affect  the  general  rule, 
and  under  its  operation  the  right  of  the  plaintiff  must  be 
protected.    There  will,  therefore,  be  a  finding  in  his  £ftvor. 

Judgment  for  plaintiff. 


Jambs  L.  Van  LvaiEN  v.  B.  S.  &  O.  E.  Nswton. 

Under  flections  124  and  125  of  the  code  of  practice,  the  defendant,  in  an 
action  for  a  libel,  may  set  up  in  his  answer  the  defense  of  justification,  or 
allege  facts  tending  to  mitigate  the  injury  complained  of,  or  may  set  up 
both  at  the  same  time. 

Special  Tbrm. — Motion  to  strike  from  the  answer  certidn 
allegations  of  fact  stated  in  justification  and  mitigation,  in 
an  action  for  lihel. 

The  facts  are  sufficientij  stated  in  the  decision. 


JUNE  TSRM,  1857.  469 

I  .  ■ 

^«IBM  L.  y«n  iBfM  V.  B.  8.  Hswtoa,  elaL 

C^rle^  Jbx,  for  plainliffl 
Nicholas  Seadingtonj  for  defendant. 

Btobsr,  J.  The  plaintiff  sets  out  in  his  petition,  that  he 
was  called  upon  and  Bwom  to  testify  in  this  court,  as  a  wit* 
ness,  in  an  action  brought  against  the  defendants  for  mal- 
practice as  surgeons;  that  he  was  examined  and  gave  his 
opinion  as  a  medical  man,  as  to  the  nature  of  the  injury 
said  to  have  been  afflicted,  and  the  proper  mode  of  treat* 
ment.  After  the  case  was  decided,  it  is  alleged  that  the 
defendants  caused  to  be  published  in  ia  medical  journal,  of 
which  they  were  proprietors  and  publishers,  the  following 
false  and  libelous  matter,  viz : 

^'Doctor  James  L.  Van  Ingen  intruded  himself  as  a 
witness  or  expert;  but  he  exhibited  such  a  marked  ignor- 
ance of  surgery  and  surgical  science,  that  his  contradictory 
testimony  is  dispensed  with :  he,  evidently,  having  had  a 
purpose  to  subserve  by  testifying  in  the  case." 

The  proper  inuendoes  and  averments  are  made  to  connect 
the  plaintiff  with  the  libelous  matter,  and  the  petition  is, 
in  other  respects,  sufficiently  particular  and  technical. 

The  defendants  answer,  admitting  the  publication  was 
made,  though  without  their  knowledge,  in  the  journal  re- 
ferred to,  and  that  they  were  and  are  its  proprietors  and  pub- 
lishers. They  then  set  forth  certain  &cts,  which  they  aver 
took  place  at  the  time  when  the  plaintiff  was  examined  as  a 
witness,  as  well  as  the  statements  of  the  plaintiff  to  third 
persons,  tending,  as  they  allege,  to  give  a  character  to  the 
plaintiff's  testimony,  and  show  the  manner  in  which  he  was 
introduced  as  a  witness,  and  the  purpose  he  had  in  view. 
These  facts  are  minutely  detailed,  and  need  not  now  be  par- 
ticularly referred  to. 

The  plaintiff  now  moves  the  court  to  strike  from  the 
answer  so  much  of  the  averment  as  contains  these  facts,  on 
the  following  grounds : 

First :  Because  the  defendants  have  not  admitted  the  publi- 
cation of  the  matter  alleged  to  be  libelous,  and  can  noty 
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therefore,  allege  any  matter  by  way  of  excuse  or  excul- 
pation. 

Second  •  That  they  have  not  justified  the  publication,  and 
can  not  be  permitted  to  set  ap  as  a  defense,  in  whole  or  in 
part,  any  mitigating  circumstances. 

Third :  That  nothing  can  be  set  up,  as  a  defense  in  this 
action,  by  answer,  which  is  not  a  fit  matter  for  denial  by 
replication ;  and  as  the  truth  or  falsity  of  the  facts  set  forth 
in  the  defendants'  answer  can  not  be  traversed  by  plea,  and 
issue  taken  upon  them,  they  ought  not  to  be  permitted  to 
remain  on  the  record. 

The  first  objection,  we  think,  may  readily  be  disposed  of. 
Where  a  defendant  fails  to  answer,  judgment  by  default  is 
the  necessary  consequence ;  and  there  can  be  no  difference 
in  the  application  of  the  rule,  whether  the  answer  is  not 
filed  at  all,  or,  if  filed,  a  part  only  of  the  plaintiff's  cause  of 
action  is  denied.  Whatever  is  not  distinctly  traversed  by 
the  answer  we  must  hold  to  be  admitted ;  and,  in  the  present 
case,  there  can  be  no  doubt  that,  until  the  defendant  estab- 
lishes his  defense,  the  plaintiff'  is  not  required  to  introduce 
testimony,  every  material  averment  in  his  petition  being 
admitted.  There  is,  in  addition  to  the  want  of  a  denial,  an 
express  admission  that  the  libelous  matter  was  published  in 
the  defendants' journal ;  and  although  it  was  inserted  by  the 
editor,  without  the  publishers'  immediate  knowledge,  their 
liability  for  the  publication  is  the  same  as  if  they  were  the 
authors  of  the  article  printed. 

He  who  has  the  control  of  a  press  is  supposed,  by  the  law, 
to  control  the  editor  of  the  journal  also,  so  far  at  least,  as  to 
be  responsible  for  his  personal  attack.  The  excuse  of 
ignorance,  on  the  part  of  the  publisher,  of  what  is  done, 
can  not  avail  to  justify,  though  it  may  sometimes  mitigate 
the  injury.  For  all  practical  purposes,  then,  there  need  be 
no  fuller  admission  by  the  defendant  than  has  been  made. 

The  second  objection  involves  the  construction  of  sections 
124  and  125  of  the  code.  "  In  an  action  for  a  libel  or  slander^ 
it  shall  be  sufficient  to  state  generally  that  the  defamatoiy 
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matter  was  published  or  spoken  of  the  plaintiff';  and  if  the 
pUegaJtion  be  denied^  the  plaintiff  must  prove^  on  the  trial,  the 
facts  showing  that  the  defamatory  matter  was  published  or 
spoken  of  him."  ^  In  the  actions  mentioned  in  the  last 
section,  the  defendant  may  allege  the  truth  of  the  matter 
charged  as  defamatory,  and  may  prove  the  same,  and  any 
mitigating  circumstances,  to  reduce  the  amount  of  damages^ 
or  he  may  prove  either  f  Swa%  640. 

These  sections  have  changed,  in  several  important  partic* 
ulars,  the  former  rule  of  pleading  in  actions  like  this.  They 
dispense  with  much  of  the  formal  averment  which  we  find  in 
declarations  for  libel  and  slander,  before  the  code ;  and  as 
the  object  of  the  new  system  of  pleading  is  to  save  the  sub* 
stance  from  being  lost  in  technicality,  we  must  suppose  the 
only  true  rule  to  be  applied  here  is'  that,  which,  while  it 
protects  the  parties  litigant  from  surprise,  and  requires  the 
direct  charge  to  be  stated  so  clearly  that  the  language  can 
admit  of  no  doubtful  meaning,  compels  both  to  exclude 
from  their  pleadings  all  unnecessary  averments,  thus  pro« 
ducing  an  apt,  yet  brief  statement  of  the  case,  which  is  the 
evidence  of  its  clear  apprehension  by  the  pleader. 

The  New  York  Code,  upon  this  subject,  is  very  similar  to 
our  own.  Section  165  is  nearly  identical  with  section  126 
of  our  practice,  the  only  distinction  between  them  being  the 
addition  at  the  close,  ^^  whether  he  prove  the  justification  or 
not,  he  may  give  in  evidence  the  mitigating  circumstances.'' 
This  language,  though  somewhat  different  from  our  code,  is 
nevertheless  essentially  equivalent  to  that  which  our  legis* 
lature  have  used,  and  will  justify  a  similar  construction. 

Before  the  enactment  of  their  code,  the  courts  of  New 
York  had  held  that  evidence  of  particular  facts  could  not  be 
received,  under  the  general  issue,  to  mitigate  damages,  nor 
yet  evidence  tending  to  prove  the  truth  of  the  charge ;  8 
Wend.  895,  Wormouth  and  wife  v.  Cramer;  8  Wend.  678, 
QUman  v.  Lowell;  18  Wend.  9,  Purple  v.  Horton;  though  it 
is  held  that  such  evidence  was  proper  to  show  that  the  defend- 
ant did  not  act  maliciously  or  wantonly;  8  W^md.  682,  Gilman 
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V.  Lowell ;  7  Cowen,  688,  Boot  v.  Ztn^.  So  ako,  any  confiden- 
tial communication  on  matters  of  public  or  private  business, 
although  they  might  affect  the  character  or  credit  of  the 
plaintiff,  were  permitted  under  the  same  plea ;  21  Wend. 
819,  Howard  r.  Thompson;  28  Wend.  28,  Qlkmoghue  v.  Mc^ 
Govern. 

The  rule  in  Ohio,  prior  to  the  present  law,  may  be  found 
in  8  Ohio,  270,  Wilson  v.  4pP^9  where  it  is  said :  <<  There 
is  a  difference  between  a  justification  and  an  excuse ;  the 
one  goes  to  the  right  of  recovery,  the  other  to  the  amount 
to  be  recovered.  For  the  purpose  of  showing  malice,  the 
plaintifi*  may  prove  the  speaking  of  words  not  charged,  if 
they  be  not  actionable ;  and,  with  a  view  of  extenuating 
malice,  the  defendant  may  prove,  under  the  general  issue, 
any  circumstance  connected  with  the  transaction,  tending 
to  show  that  he  had  probable  ground  for  believing  the  truth 
of  the  words.  In  estimating  the  damage,  the  degree  of 
malice  is  always  to  be  considered.  Any  circunistance,  there* 
fore,  tending  to  show  that  the  defendant  spoke  the  words 
under  a  mistake,  or  that  he  had  some  reason  to  believe  they 
were  true,  is  entitled  to  consideration,  and  is  proper  evidence 
to  be  received  in  mitigation.'' 

If,  then,  it  was  permitted,  both  in  Kew  York  and  Ohio, 
for  the  defendant  to  prove  facts  and  circumstances  to  show 
there  was  no  malicious  intent,  without  pleading  them  spe- 
cially, before  the  codes  of  either  States  were  enacted,  let  oa 
inquire  if  the  same  rule  can  now  obtain? 

It  is  very  clear  we  have  in  practice  no  plea  that  meets  the 
idea  of  the  general  issue,  under  the  former  system.  The 
answer  now  is,  either  a  general  or  special  denial  of  the 
petition,  with  the  addition  of  any  &cts,  which,  admitting 
the  cause  of  action  once  existed,  show  that  it  is  discharged, 
or  no  longer  legally  exists.  This  is  certunly  the  mode  in 
which  the  pleadings  should  be  made  up  in  actions  upon 
contracts,  when  the  court  act  upon  the  intentions  and  agree* 
ments  of  the  parties,  as  they  appear  in  evidence;  and  we 
ean  not  perceive  why  it  should  not  be  pursued  in  actions 
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like  the  present.  Whatever  tends  to  rebut  malicious  mo- 
tive, reduces  the  amount  of  the  plaintiff's  damages,  and 
the  facts  tending  to  such  a  purpose,  are  as  fully  the  subjects 
for  consideration,  as  those  which  are  relied  on  to  lessen  the 
amount  of  a  recovery  upon  a  note  or  a  bond. 

A  fiftir  construction  of  section  126  of  the  code,  upon  the 
principles  we  have  indicated,  it  seems  to  us,  gives  the  right 
to  the  defendant  either  to  justify  the  truth  of  the  facts,  ot 
to  admit  their  publication,  and  show  the  special  circumr 
stance  under  which  the  publication  was  made.  It  must 
follow,  then,  that  the  answer  may  well  contain  such  facts 
and  circumstances,  without  any  offense  to  the  spirit  or  letter 
even  of  the  section  referred  to. 

There  could  be  no  doubt  of  this  construction,  had  not  the 
liTe w  York  courts  at  one  time  held  to  a  different  view ;  and 
yet  even  while  some  of  their  judges  clung  to  it,  with  muck 
tenacity,  others  wavered  in  their  opinions,  modified  the 
decisions  of  their  brethren,  and  doubted  their  soundneas, 
until  the  question  is  now  settled  by  the  court  of  appeals,  as 
it  was  evidentiy  the  intention  of  the  code  it  should  have 
been ;  1  Keman,  847,  Bush  v.  Prasser.  This  case  affirmed  the 
ruling  of  the  Supreme  Court  between  the  same  parties  where, 
in  1&  Barbour,  225,  it  was  decided,  ^^  A  party  may  allege 
both  the  truth  and  mitigating  circumstances,  but  he  is  not 
required  to  allege  the  former  in  order  to  be  entitled  to  pre*- 
sent  the  latter.  Such  is  the  fair  spirit  of  the  provision ;" 
and  yet,  in  4  Sandf.  S.  C.  664,  Meyer  v.  SchuUz;  6  Sandf.  60, 
Fry  V.  Bennett;  1  Code  Rep.  K.  S.  181,  Graham  v.  Stone;  4 
Sandf.  S.  C.  669,  Newman  v.  OttOj  it  is  said  ^^  mitigating 
circumstances,  if  pleaded  alone,  would  be  struck  out  as 
frivolous.'* 

We  could  not  assent  to  the  conclusions  of  the  court  in 
these  latter  cases,  if  they  had  not  been  overruled ;  but  we 
are  saved  the  necessity,  and  may  well  dismiss  them  without 
further  examination. 

The  last  objection,  that  there  can  be  no  traverse  of  the 
£acts  alleged  in  the  answer,  by  replication,  does  not  present 
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to  our  mind  any  seriouB  difficulty.  Even  under  our  former 
system  of  pleading,  the  defendant,  in  every  action  except 
ejectment,  was  permitted  to  plead  the  general  issue,  and 
annex  his  wi;itten  notice,  in  which  every  defense  might  be 
embodied,  that  was  properly  the  subject  of  plea ;  and  yet, 
there  was  no  mode  in  which  they  could  be  traversed.  The 
party  setting  up  the  facts  was  always  compelled  to  prove 
tiiem ;  though  if  he  had  filed  his  plea,  instead  of  the  notice, 
the  plaintiff  must  have  replied  before  the  burden  of  proof 
could  be  thrown  upon  the  defendants.  In  the  case  before 
us,  it  is  true,  the  defendants  have  tendered,  strictly  speaking, 
no  issue  to  the  plaintiff;  but  they  have  notified  him  of  their 
intention  to  prove  the  facts  they  have  set  forth  in  their  answer, 
and  they  must  prove  them,  without  any  denial  being  first 
made  by  the  plaintiff^  who  is  thus  made  aware  of  the  defend- 
ants' intention,  and  all  surprise  on  the  trial  is  avoided. 
Certainly,  this  enumeration  of  the  facts  beforehand,  places 
the  plaintiff  in  a  much  better  condition  than  he  would 
occupy  by  the  old  practice,  where,  under  the  general  issue, 
he  could  have  given  them  in  evidence,  without  intimating 
to  his  antagonists  what  he  might  expect  to  be  proved. 

We  can,  therefore,  see  no  impropriety  in  allowing  a  de- 
fendant to  set  forth  the  facts  and  circumstances,  in  his 
answer,  upon  which  he  relies  to  explain  the  occasion  and 
purpose  which  induced  the  publication.  There  may  be, 
under  the  construction  we  have  thus  ^ven,  allegations 
found  in  the  pleadings  that  are  not  pertinent  to  the  case; 
but  the  proper  time  to  consider  such  a  question,  in  our 
judgment,  is,  when  the  evidence  is  ofiered  on  the  trial.  The 
judge,  then,  when  the  whole  case  is  presented,  can  beat 
determine  the  propriety  of  admitting  it. 

Motion  overruled. 
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I.  Where  a  deed  of  trust  provides  that  the  pajrment  of  certain  bonds  and 
interest  shall  be  secured  to  the  holders  thereof^  and  that  the  holders  of 
the  bonds  shall  have  the  first  lien  on  the  road,  and  the  bonds  are  paya- 
ble to  bearer,  with  interest  coupons  attached  in  which  a  payee  is  not 
mentioned,  the  bondholder  may  enforce  his  lien  on  behalf  of  his  own  in-» 
terest  in  the  bonds  and  interest  coupons,  or  on  behalf  ^  any  person 
to  whom  he  has  transferred  certain  of  his  interest  coupons. 

t.  An  interest  coupon,  not  having  a  payee  designated  therein,  is  not  a  prom- 
isiory  note,  nnr  negotiable  in  Inw.  i 

9.  The  holder,  by  purchase,  of  certain  interest  coupons,  overdne,  can  not, 
by  reason  of  t2iat  interest  alone,  maintain  an  action  in  his  own  name,  to 
enforce  a  trust,  and  the  sale  of  property  covered  by  a  deed  of  trust, 
ezeeuted  to  secure  a  series  of  negotiable  bonds,  with  such  unnegotiable 
interest  eenpons  alitafthed  ■ 

BpBCiAii  Tbbm. — On  demurrer  to  amended  petition. 

The  allegfttions  of  the  amended  petition  sufficientiy  appear 
m  tiie  decision. 

Johi  L.  Miner f  for  plaintiff. 
Coffln  ^  MUehMj  for  defendants. 

OooLSOir,  J.  The  plaintiff  is  the  hdder  of  fifly-seven  inteiw 
«8t  wavrantty  or  coupons,  which  had  been  attached  to  as  many 
bonds  issued  by  the  Ohio  ft  Missiarippt  Railroad  Co.,  and 
•ecured  by  a  mortgage  or  deed  in  trust  upon  its  road.  The 
coupons  were  for  986  each,  became  due  on  January  1, 1866, 
and  were  not  paid.  The  plaintiff  applied  to  the  trustees, 
mentaoned  in  the  mcMlgage,  to  proceed,  according  to  its  i»ro< 
risions,  to  enforce  payment  of  the  interest.  They  lefiised,  on 
tiie  ground  that  they  were  not  authorised  to  act  at  the  in* 
stance  of  the  holder  of  ooupon%  but  only  on  application  of 
tiiose  holding  the  bonds. 

The  preaeai  action  is  brought  to  compdl  the  trustees  to 
pvoceedy  and  upon  a  demurrer  which  htm  been  filed  to  the 

80 
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petition^  the  question  presented  is^  whether  the  phiintiff  shows 
such  an  interest,  or  has  taken  snch  steps  as  will  entitle  him  to 
maintain  an  action. 

The  deed  executed  hj  the  railroad  company,  which  is  set  out 
in  the  petition,  in  substance  provides  that  the  payment  of  the 
bonds  and  interest  shall  be  secured  to  the  holders  thereof^  and 
that  the  holders  of  the  bonds  shall  have  the  first  lien  upon  the 
road.  The  form  of  the  bond  shows  an  obligation  to  pay  to 
Marshall  0  Roberts,  or  bearer,  one  thousand  dollars,  witii 
interest  thereon,  at  seven  per  cent,  payable  semi-annually,  at 
the  North  River  bank,  in  the  city  of  New  York,  on  the  first 
days  of  January  and  July  in  each  year,  on  presentation  and 
delivery  of  the  annexed  dividend  warrants.  The  bond  has 
tlfe  seal  of  the  company,  is  signed  by  the  president,  and  coun- 
tersigned  by  the  secretary.  The  form  of  a  dividend  warrant 
is  as  follows: 

^  Warrant  for  thirty-five  dollars,  being  half-yearly  interest 
on  Bond  No.  1,  of  the  Ohio  ft  Misrissippi  Railroad  Company, 
payable  in  New  York,  on  the  first  day  of  January,  1856. 
186.00.  Signed,  H.  H.  Ooodmak, 

See'y  0.i^M.RR  Cor 

It  appeared  that  the  plaintiff  was  not,  and  had  never  been, 
the  owner  of  the  bonds  to  which  the  coupons  had  been 
attached.  The  coupons  had  been  cut  fix>m  the  bonds,  and 
are  claimed  by  the  plaintiff,  as  owner  and  hcdder ;  bat  fiom 
whom  they  were  acquired,  or  under  what  agreemmit,  is  not 
stated.  Mitchell  was,  at  the  time  the  plaintiff  acquired  the 
coupons,  and  of  the  institution  of  the  suit,  the  owner  of  the 
bonds,  and,  it  was  stated  by  the  plaintiff,  in  an  amended  peti- 
tion, that  Mitchell  held  the  bonds  as  trustee,  to  the  extent  of 
the  interest  of  the  plaintiff^  so  as  to  give  him  all  the  benefit 
aad  secimty  of  the  mortgage.  Mitchell  was  made  a  party 
defendant  to  the  action ;  but  it  is  not  stated  in  the  petition 
that  he  reftiiaed  to  join  as  plaintift^  or  that  he  was  required  to 
take,  or  did  take,  as  holder  of  the  bonds,  any  st^  to  enforce^ 
for  the  benefit  of  ti&e  plaintifi^  the  payment  of  the  interest. 
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by  an  application  to  the  trostees  to  proceed  in  accordance  with 
the  provinons  of  the  mortgage. 

It  wonld  iMX)bably  have  been  within  the  power  of  the 
company,  and  might  have  been  convenient,  to  have  made  the 
interest  warrant,  or  conpon,  as  well  as  the  bond  itself  a  nego- 
tiable instrument,  transferable  by  delivery,  and  having  the 
form  and  elements  of  a  separate  and  independent  contract 
But,  the  question  arises,  has  this  been  done  ?  Taking  the  inter- 
est warrant  separate  and  apart  from  the  bond,  is  it  a  contract 
for  the  payment  of  money  ?  It  certainly  is  not  negotiable. 
There  are  in  it  no  such  words  as  bearer,  order,  or  assigns. 
There  is  no  payee  or  contractee  named,  and  the  only  one 
that  could  be  intended  would  be  the  holder  of  the  bond  spe-. 
cified  by  number  on  the  face  of  the  warrant 

The  warrant  can  not  be  considered  a  promissory  note.  It 
contains  no  express  promise  to  pay  to  a  person  therein  named, 
or  designated,  or  to  his  order,  or  to  bearer.  If  the  person  to 
whom,  or  to  whose  order,  it  is  to  be  pud,  is  uncertain,  and  it 
depends  on  a  contingency  to  whom  or  to  whose  order  pay- 
ment is  to  be  made,  it  is  not  a  promissory  note,  unless  it  can 
be  treated  as  payable  to  bearer;  18  Mass.  168,  Brawn  v. 
OUman ;  77  E.  C.  L.  842,  Storm  v.  Stirling.  Even  if  there  were 
an  express  promise  to  pay,  the  authorities  show  that  tlus  in** 
strument  can  not  be  construed  as  payable  to  bearer ;  lb. 

If  the  instrument  does  not  show  on  its  face  an  independent 
contract  to  pay,  so  as  to  sustain  an  action,  then  it  must  be 
explained  by  the  circumstances  attending  its  execution.  It 
must  be  taken  in  connection  with  the  bond  to  which  it  was 
attached.  Being  so  taken,  it  appears  to  have  been  intended 
to  furnish  evidence  by  its  presentation  and  delivery  of  the 
payment  of  that  portion  of  the  interest  secured  by  the  bond. 
It  was  not  intended  to  constitute  a  separate  and  independent 
contract  There  is  a  variance  between  the  bond  and  the 
warrant  which  confirms  this  view.  By  the  bond  the  interest 
is  payable  at  a  particular  bank  in  the  city  of  New  York ;  by 
the  warrant,  generally  in  New  York. 
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The  bond  proves  for  the  paymwt  of  the  prinoipa!,  and 
of  interest  aemi-annually.  The  interait  10  an  incident  merely^ 
and  without  wptmRtanm  can  not  b«  separated^  00  aa  to  make 
two  diertiDct  contraoti ;  one  for  thf  {Hnneipal,  and  one  for  the 
interest  But  there  may  be  an  eqnitaUe  assignment  of  that 
portion  of  the  contract  which  secures  the  int^est  The 
holder  <^  the  bond  may  agree  to  assign  the  right  to  leceive 
all  the  inAerest,  or  the  interest  dne  at  a  specified  time,  to  a 
third  person.  This  woold  give  to  such  peracH)  an  equitable 
claim  or  ^ght  in  the  contract^  and  this  daim  or  right,  in  a 
proper  form,  and  by  a  proper  proceeding,  may  be  enfi^^oed, 
but  it  must  be  enforced  through  and  according  to  the  terms 
of  the  contract. 

According  to  tibie  terms  of  the  contract  in  this  case,  it  is 
only  the  b<dder  of  a  bond  that  can  enforoa  a  dmnand  for  the 
pi^yment  of  interest,  or  require  proceedings  to  be  had  to  ren* 
der  available  the  security.  Such  a  holder,  by  the  asaignment 
ef  a  portion  of  his  interest  in  the  bond  may  have  become 
bound  to  institute  such  piooeedings  or  to  unite  in  t^m.  But 
he  can  not,  by  such  an  assignment^  change  the  contract,  or 
dispense  with  a  QompUance  with  its  terms.  When  there  is 
one  sij^le  oontract,  it  can  not  be  split  into  seyeial  without 
the  coneent  of  the  parties ;  and  this  rule  applies  as  well  in 
proceedings  in  equity  as  at  law.  The  fonna  of  equity  may, 
however,  afford  relief  to  parties  who  have  acquired  an  inter- 
est in  a  contract,  which  might  not  be  obtained  at  kw. 

The  action  has  not  bera  brought  with  this  view,  but  on  an 
independent  ground  of  action,  supposed  to  exist  in  the  plain- 
tifil  Finding  1^  not  to  be  the  case^  the  demurrer  must  be 
sustained  i  but  thera  will  be  leave  to  amend. 

XMaunrer  sustsiaed. 
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Thb  Mbeohai9T8'  Bank  of  Clevbland  v.  The  Ohio  Lifih 

Insurance  and  Trust  Company. 

1.  An  obligation  fyandulebtly  incurred  U  no  (Sause  for  an  attaoliment  under 
Bectioii  191  of  the  code,  nii\eu  it  is  aA  obligation  by  contract. 

t.  Tho  fraudulent  conversion  of  promissory  notas^  bills  of  e&ciiauge,  etc, 
received  in  the  usual  course  of  business,  for  collection,  is  a  breach  of  the 
contract  of  bailment,  but  does  not  create  '^au  obligation  fraudulently 
incurred.'^ 

At  OHAMBBRfi^-^^^On  motion  to  diecharge  an  attachknetit 
for  reasons : 

1.  Because  the  affidavit  upoki  which  said  attachment  issued 
b  InsuA^i^nt  in  law. 

2.  Because  said  attachment  was  wrongfully  and  improp- 
erly issued. 

The  action  was  for  the  recovery  of  |157j852.64  damages, 
by  reason  of  the  alleged  fraudulent  and  wrongful  conversioh 
to  the  defendant's  use  of  certain  promissory  notes,  drafts, 
and  bills  of  exchange,  to  that  amount,  the  property  of  the 
plaintiff,  remitted  to  the  defendant  for  collection. 

The  affidavit,  upon  which  the  attachment  issued,  alleged 
^that  the  claim  upon  which  the  petition  in  this  case  is 
founded,  arises  in  the  manner,  and  is  of  the  nature,  fol- 
lowing: 

The  defendant,  on  the  «-'—**  day  of  August,  1B5T,  at  the 
<tity  of  New  York,  had  in  his  possession,  the  property  of  the 
plaintifl^  the  promissory  notes,  dn^  and  bills  described  and 
eet  forth  in  the  schedule,  part  of  tiie  petition  in  this  case ; 
which  the  defendant  had  and  held  for  the  sole  purpose  of 
collecting  for  the  plaintiff;  which  said  notes,  ^fts,  and 
bills  amounted  to  and  were  of  the  value  of  1157,852.64; 
that  being  so  in  possession  of  said  notes,  bills,  and  drafts,  the 
defendant,  then  and  there,  without  any  authority  of  the 
plaintiff^  fraudulently  and  wrongfhlly  pledged  and  hypoth- 
ecated said  notes,  drafts,  and  bills  for  the  use  and  benefit 
of  defendant ;  and  fraudulently  and  wrongfiilly  traosfeTred 
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and  placed  them  out  of  the  power  and  reach  of  the  plaintiff^ 
whereby  plaintiff  has  been  defraaded  of  them.  And  the 
affiant  says,  that  the  said  claim  of  the  plaintiff^  set  forth  in 
said  petition,  is  jnst ;  that  the  affiant  believes  that  the  plain- 
tiff ought  to  recover,  of  the  defendant  in  this  suit,  the  fiiU 
sum  of  $167,852.64,  as  in  said  petition  set  forth ;  and  that 
the  defendant  frandolentiy  incurred  the  obligation  for  which 
this  suit  is  about  to  be  brought 

And  this  affiant  further  says,  that  he  has  good  cause  to, 
and  does,  believe  that  William  Fuller,  and  others  ruimed^ 
are  respectively  indebted  to  the  said  defendant  in  laige 
sums,  the  precise  amounts  of  which  are  unknown  to  this 
affiant    And  further  affiant  saith  not" 

The  motion  to  dismiss  was  submitted  to  the  court  on  the 
petition  and  affidavit  in  attachment. 

Bavnty^  Backus  ^  Nohle^  WiUiamson  ^  BiddU^  and  Collins 
^  Herronj  for  plaintiffl 

Worthington  ^  Matthews^  for  defendant. 

Gholson,  J.  In  this  case,  an  order  of  attachment  having 
been  issued  by  the  x^lerk,  a  motion  has  been  made  to  dis- 
charge it,  on  the  part  of  the  defendant.  The  ground  of  the 
motion  is,  that  the  affidavit  upon  which  the  clerk  acted  in 
not  legally  sufficient.  The  affidavit,  which  was  made  by  an 
agent  of  the  plaintiff,  substantially  shows  that  the  plaintifl^ 
a  banking  corporation  in  Ohio,  transmitted  to  the  defendant, 
in  Kew  York,  in  which  city  the  defendant  had  an  offiee,  or 
agency,  a  large  amount  of  securities  for  coUeeticm,  which 
the  defendant  fraudulently  used  and  converted  to  his  own 
use.  The  conclusion  of  the  affidavit  is,  that  the  defendant 
fraudulently  incurred  the  obligation  for  which  the  suit  is 
brought. 

The  code  of  civil  procedure  'allows  an  order  of  attach- 
ment in  a  number  of  cases,  the  classes  of  which  are  distinctiy 
and  specifically  pointed  out  in  section  191.  Of  these  dasses, 
only  the  last  appears  to  have  reference  to  the  origin  or 
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foandataon  of  the  claim  or  demand  of  the  plaintiff,  the 
others  applying  to  the  ooudnot  of  the  defendant,  tending  to 
defeat  the  remedy  of  the  plaintiff,  such  as  absconding,  or 
intentionally  preventing  the  service  of  process,  or  £raad  in 
the  disposition  of  property. 

Where  a  defendant  by  such  miscondnct  or  fraud,  shows 
an  intention  to  defeat  and  render  ineffectual  the  remedy  of 
the  pliuntiff,  in  all  actions  for  the  recovery  of  money,  an 
order  of  attachment  is  allowed.  It  appears  to  have  been 
considered  that  fraud,  in  the  inception  of  a  contract  or  obli* 
gation^  was  sufficient  to  entitle  a  plaintiff  to  a  like  remedy ; 
for  he  who  would  practice  a  fteud  in  contracting  a  debt,  or 
incurring  an  obligation,  might  well  be  supposed  to  be  likely 
to  drfeat  the  remedy  for  the  debt  or  obligation. 

It  is  upon  the  last  ground  provided,  m  the  section  of  the 
code  which  has  been  cited,  that  the  order  of  attachment  has 
been  issued  in  this  case,  a  ground  aflfecting,  as  has  been 
stated,  the  origin  of  the  plaintiff's  claim  or  cause  of  action* 
A  plaintiff,  in  a  dvil  action  for  the  recovery  of  money,  is 
entitled  to  an  order  of  attachment,  the  proper  affidavit  being 
made  when  the  ddTendant  ^  firaadulently  contracted  the  debt 
or  incurred  the  obligation  for  which  suit  is  about  to  be,  or 
has  been,  brought''  The  suit  of  the  plaintiff  must  be 
brought  for  a  debt  or  obligation*  A  debt,  independent  of 
the  ezpresnon  with  which  it  is  coupled  in  the  statute,  is 
well  understood  as  only  arising  from  a  contract,  and  it  has 
a  still  more  limited  sense  in  which  it  is  used,  as  implying 
that  the  contract  must  be  for  the  payment  of  a  certain  and 
liquidated  amount  of  money.  The  term  *< obligation"  is 
more  general  and  indefinite*  When  used  in  connection 
with  an  action  for  the  recovery  of  money,  and  as  that  for 
which  the  action  is  brought,  it  more  naturally  refers  to 
something  in  the  nature  of  a  contract  or  agreement  between 
the  parties;  but  it  has  been  used  in  a  wider  sense,  and  one 
class  of  obligations  may  be  those  arising  firom  any  breach 
of  duty  or  infliction  of  injury;  Pothier. 

To  determine  whether  ^  obligation"  is  used  in  its  limited. 
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or  in  its  widest  ftnd  most  geileml  seds^  we  hare  th^  adyan* 
tags  of  ths  limitation^  that  it  mutt  be  ^  an  obligatioa''  which 
can  be  ^^  fraodalently  iacttrred,''  in  the  sense  those  words  are 
used  in  the  statate.  As  to  the  meaning  of  ^  fiand^"  we 
have  the  aid  of  legal  definitions*  ^^  Bj  fraud  is  meant  aU 
surprise,  tricky  eunning^  dissemblingi  and  other  unfidr  way 
that  is  used  to  cheat  any  one ;''  1  I>omat  Oiv.  Law^  §1250« 
^  It  is  any  ounning,  deception,  or  artifice  used  to  circum'» 
Tent,  cheat,  or  deceive  another  f  and  this  definition  is  said 
by  Story,  J.,  to  be,  ^'  beyond  doubt,  sufficiently  descriptive 
of  what  we  may  be  called  positive,  actual  ftaud,  where  there 
IB  an  intention  to  commit  a  cheat  or  deceit  upon  another,  to 
his  iigury*  Bxitf"  he  adds,  ^<  it  can  hardly  be  said  to  include 
the  laige  class  of  implied  or  constructive  frands  which  are 
within  the  remedial  jurisdiction  of  a  court  of  equity*  Fraud, 
indeed,  in  the  sense  of  a  court  of  equity,  properly  ladndee 
all  acts,  omissions,  and  conoeidmentB  which  involve  a  breach 
of  legal  or  equitable  duty,  trust,  or  confidence  justly  reposedf 
and  are  injurious  to  another,  or  by  which  an  undue  and  uncos* 
scientious  advantage  is  taken  of  another ;''  1  Story  £q«  §187« 
Fraud  of  the  first  description  is  embraced  under  the  two 
heads  of  supprtsrio  vm  and  iuggestio  falsL  It  is  the  ordinaiy 
legal  sense  of  fraud,  and  when  applied  to  contracts  and 
obligationsi  conveys  the  idea  that  the  assent  of  one  party 
has  been  procured  by  some  trick  or  device.  Even  in  this 
sense  of  fraud,  there  is  a  limitation  upon  what  might,  in  a 
general  sense,  be  considered  wrongful  and  fraudulent;  for 
the  fraud  must  have  ^ven  rise  to  the  contract-^must  have 
operated  to  induce  the  assent  of  the  party  up<Hi  whom  the 
fraudulent  device  was  practiced*  What  properly  constitutes 
such  fraud  has  been  fully  explained  in  a  recent  case,  in 
which  it  is  said :  *^Dolu$  dans  locum  contractui  is  the  language 
of  the  civil  law,  not  dolm  malus  generally;  not  t^e  mere 
fraudulent  conduct  of  the  party  trying  to  overreach  his 
adversary ;  n<ot  mere  misconduct  and  falsehood  throughoaty 
unless  dedit  locum  conifaetuif  because  then  comes  in  the 
equitable  pritidple  of  the  dyil  law,  which  fonns  a  part  of 
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ail  ofher  tyttotni  of  jniisprttdmde,  whether  founded  upon 
it  or  DOt^  bting  groonded  on  the  highest  condideratlon  of 
tifttoMl  eqnhy,  ex  doh  nan  ariiut  contrachis/*  ^  Oeneral  fV^ud** 
ulent  cOBdQot  signifies  nothing;  general  dishonesty  of  pur*' 
pose  signifies  nothing;  attempts  to  overreach  go  for  nothing; 
an  intention  and  design  to  deceive  may  go  for  nothing,  nn<» 
less  tAl  this  dishonesty  of  purpose,  all  this  frauds  all  this 
intention  and  design,  can  he  connected  with  the  particular 
transaction,  and  not  only  connected  with  the  particular 
transao^n,  but  must  be  made  to  be  the  very  ground  upon 
which  this  trMftsaotion  took  place,  and  must  have  ^ven  rise 
to  this  oontRMt;''  e  Clark  ft  Finn.  882,  444,  447,  Attwood  v. 
SmalL 

It  can  not  be  doubted  that  as  to  the  expression  <^  fraudu^ 
lently  oontractsd  the  debt,''  the  firaud  intended,  is  of  the 
Aaraeter  just  desoribed^it  must  have  given  ris6  to  ths 
eontraot  of  debt«  Borne  device  or  unfair  way  by  which 
credit  was  obtained,  and  the  reUtion  of  creditor  and  debtor 
created,  is  the  fhKid  intended.  Now,  the  very  same  e^** 
pression,  ^frauAdenUyj'  thus  applied  to  a  contrtot  of  debt, 
is  also  applied  to  the  incurring  of  an  obligation.  The  Ian* 
guage  is,  ^fraudulently  contraoted  the  debt  or  incurred  the 
Obligation/'  And  if  the  expression  ^fraudulently,"  as  ap- 
plied to  the  oontmoting  a  debt,  has  a  clear  and  definite 
meaning,  and  may  with  perfect  propriety  have  the  same 
meaning  when  applied  to  incurring  an  obligation,  are  we  to 
suppose  that  the  legislature  used  ^e  same  word  in  a  double 
aense?  When  a  man,  by  any  device  or  unfair  way,  obtains 
credit,  he  may  be  said  to  have  fiaudulently  contracted  a 
debt  But  there  are  many  contracts  to  which  the  assent  of 
a  party  may  be  obtained,  the  effect  of  which  is  not  in  a  strict 
and  proper  sense  to  create  a  debt.  A  party  who  has  entered 
into  Such  oontraets,  and  has,  by  any  device  or  un&ir  way, 
obtained  from  the  other  party  his  assent  and  the  consid* 
«»tion^  may,  very  properly,  be  said  to  havd  fraudulently 
incurred  an  obligation.  In  this  view,  the  expression  ^  frauds 
nleatly/'  as  applied  to  debts  and  obligationa,  would  have  the 
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aame  meaning,  and  would  neoeesarily  limit  the  term  *^  obfi« 
gation"  to  the  sense  whieh,  as  has  been  said,  taken  in  the 
connection  with  which  it  is  found,  is  the  moro  usual  and 
ordinary  one,  the  binding  effect  of  some  contract  or  agree* 
ment  If  the  opposite  view  be  taken,  and  under  ^  obliga* 
tions"  are  embraced  not  only  contracts,  other  than  those  by 
which  a  debt  is  created,  but  all  torts  and  wrongful  acts  to 
which,  in  the  wide  sense  which  has  been  indicated,  the  term 
*^  fraudulent"  can  be  applied,  then  that  term  can  not  be 
restricted  to  its  proper  and  legal  sense,  as  referring  to  actual 
and  positive  fraud,  but  must  embrace,  in  its  sweep,  the  wide 
field  of  constructive  fraud,  to  which  no  limits  have  heea. 
assigned,  but  which  courts  of  equity  purposely  keep  without 
limit 

We  have  arrived  at  the  conclusion,  that  the  former  is  the 
correct  view,  and  have  been  strengthened  in  this  coiielusi<m 
by  several  oondderations  to  which  it  is  proper  to  advert 
We  have  traced  the  history  of  the  introduction  of  the  lan- 
guage, which  has  to  be  construed,  into  the  l^slation  of  this 
State.  In  the  year  1881,  an  act  was  passed  in  the  State  of 
New  York  to  abolish  imprisonment  for  debt,  and  punish 
fraudulent  debtors.  In  this  act,  the  language  in  question 
occurs ;  and  most  obviously,  as  is  shown  both  by  the  titie  of 
the  act  and  its  provisions,  was  only  applied  to  cases  of  con- 
tract This  law  of  New  York,  in  the  year  1888,  was  sub- 
stantially adopted  by  our  le^lature,  and  the  very  same 
expressions  used  in  the  New  York  law  as  applicable  to  cases 
of  contract,  are  copied.  In  1848,  an  act  was  passed  by  our 
legislature  the  object  of  which  was  to  prevent  frauds  during 
the  pendency  of  a  suit,  either  at  law  or  in  chancery,  which 
might  defeat  the  judgment  or  decree.  One  of  the  grounds 
for  an  injunction  or  an  order  in  the  nature  of  attachment 
was:  ^'That  such  defendant  fraudulently  contracted  the 
debt,  or  incurred  the  obligation,  upon  which  such  suit  is 
brought ;"  and  another:  ^^That  the  debt  or  obligation  upon 
which  the  suit  is  brought  was  contracted  by  the  defendant 
out  of  this  State,  and  that  such  defendant,  with  intent  to 
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defraud,  hinder,  or  delay  his  oreditors,  abseonded  from  his 
former  place  of  abode/'  etc.  Here  the  terms  ^debt  and 
obligation  **  are  clearly  considered  in  the  view  of  a  contract 

It  is  well  known  that  the  New  York  Code  of  Civil  Pro- 
eedore  was  the  model  upon  which  onrs  was  formed.  In 
that  code  as  in  ours,  the  language  under  consideradoa 
occurs.  But  by  other  provisions  in  the  New  York  Code,  it 
most  clearly  appears  that  this  language  can  only  extend  to 
cases  of  contract  For  the  very  cases  of  tort  and  fraudulent 
breaches  of  trust  which  a  wide  and  extended  meaning  of 
the  words  might  possibly  cover,  are  provided  for  by  express 
and  independent  provisions.  In  New  Yoric,  an  arrest  is 
allowed  '^  when  the  defendant  has  been  guilty  of  a  fraud,  in 
contracting  the  debt  or  incurring  the  obligation  for  whidi 
the  acticHi  is  brought,  or  in  concealing  or  diqK>sing  of  the 
property,  for  the  taking,  detention,  or  conversion  of  which 
the  action  is  brought"  And  there  is  a  provision  for  an 
^^  action  for  property  fraudulently  misapplied  by  a  public  offi* 
cer,  or  by  an  attorney,  solicitor,  or  counsellor,  or  by  an  officer 
or  agent  of  a  corporation  or  banking  association,  in  the  course 
of  his  employment  as  such,  or  by  any  factor,  agent,  broker, 
or  other  person  in  a  fiduciary  capadty,''  etc;  Code  of  New 
York,  §179.  As  the  action  of  those  who  framed  the  New 
York  Code  clearly  shows  that  they  did  not  suppose  the 
words  of  their  old  law  sufficient  to  cover  these  new  classes 
of  cases,  it  is  reasonable  to  suppose  that  our  commissioners 
would  either  have  adopted  the  same  express  provisions,  or 
have  made  the  gaieral  ones  more  definite,  if  they  desired  to 
embrace  within  the  purview  of  the  law  such  wnmgful  acts 
and  breaches  of  trust 

If  we  are  called  on  to  give  a  reason  why  the  code  did  not 
embrace  such  new  grounds  of  arrest,  we  think  it  may  be 
found  in  the  following  remark  of  tiie  code  commissioners : 

^^  The  constitution  discourages  imprisonment  in  civil  ac- 
tions, and  requires  that  we  should  restrict  the  causes  of 
arrest  for  debt,  to  cases  of  fraud  only.  This  we  have  endeav* 
ored  to  do." 

The  conmiissioners  might  well  have  supposed  that  the 
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proTiaion  of  the  oonatitalaon  would  fiul  to  ftfiiMNl  the  pn> 
teotion  intended,  if  the  term  ^  tend  "  might  be  indeftiiitely 
enlarged  nnder  that  expaneive  head  of  eqtdty  jariedicti<m> 
denomitiatod  ^  oonetmoiive  firaud.'' 

In  tiiis  coniteelion  it  is  proper  to  notice  liie  remarics  of  the 
eame  commiflsionera,  that  they  allow  the  property  to  be  taken 
by  attachment,  whenever  the  body  may  be  taken,  and  that 
when  the  def^mdant  ib  chargeable  widi  miaootidact  or  firand, 
it  may  uBtie  upon  any  action  for  the  recovery  of  money.  It 
certainly  can  not  be  sappoeed  that  by  misconduct,  or  fraud, 
the  commiflrionen  meant  other  descriptions  of  misoooduct  or 
fraud  tiian  those  mentioned  In  the  oode«  The  terms  are  used 
in  contradistinctioD  to  the  ease  of  non^iesidence,  and  witliout 
die  least  intention  to  express  any  opinion  te  to  the  extent  of 
the  other  grounds  of  attachment,  as  to  each  of  which  the 
party  may  be  said  to  be  chaigeable  with  both  misconduct  and 
fraud,  ihe  latter,  aoc<Nrding  to  the  expressed  intention  of 
the  commissioners,  being  an  essential  ingredient  But  what 
shall  be  the  character  and  description  of  the  frwid  essential 
in  the  several  cases,  is  a  matter  on  which  no  opinion  is  ex^ 
prsssed  by  the  commiauonen,  and  we  can  not  see  diat  th^ 
remarks  throw  the  light,  on  the  subject  under  condderation) 
elaimed  by  the  counsel  for  the  plaintiff. 

There  is  another  consideration  entided  to  weight  in  the 
eoBstruction  of  the  clause  of  the  code  under  ocmsideration. 
We  have  a  general  expression,  ^  incurring  an  obligation,'' 
and  this  general  expression  is  preceded  by  one  connected  with 
it,  which  has  a  certain  and  definite  meaning,  and  there  is  a 
general  rule  of  construction  which  applies.  It  is  ^  an  un^ 
doubted  rule,  established  by  the  cases,  that  where  several 
words,  preceding  a  general  word,  point  to  a  confined  mean* 
ing,  the  general  word  shall  not  have  such  a  meaning  as  to 
extend  its  effect  beyond  subjects  gusdetn  geMtis ;"  8  Ad.  &  E^ 
N.  S.  452, 468,  Beg.  v.  JimfUL 

The  principle  has  been  thus  explained,  if  tiie  legislaturs 
had  meant  the  general  words  to  be  api^ied  without  restricti<Mi 
it  ^  would  have  used  only  one  compendious  word  f  6  D.  ik  & 
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8T5, 879)  lUx.  v.  WaOia.  "^  The  apeoial  woroki  are '  fmudulcoitly 
oontracted  the  debV  <u^d  theee^  as  has  be^n  shown,  by  bo 
means  exhaust  eveiy  kind  of  subject-matter  qusdem  generis^ 
so  that  effect  may  well  be  given  to  the  words  "  incuiling'  the 
obligation,  ^  without  including  "  torts  and  breaches  of  trust ; 
8  Ad.  &  E.,  N.  &  465. 

The  rule  of  constraction  applies  witisi  peculiar  force  to  the 
present  case.  K  the  term,  ^incurring  an  obligation^"  is  used 
in  its  most  general  smise,  then  it  much  more  cleariy  embraces 
the  case  of  contracting  a  debt  than  the  case  of  a  liability 
ariong  from  a  wrongful  act  or  breach  of  trust  He  who  con* 
tracts  a  debt,  may  with  projmety  be  said  to  incur  an  obliga* 
tion,  and  when  he  is  sued,  it  may  well  be  said  that  the  con- 
tract of  debt  is  the  obligation  for  which  the  smt  is  brought. 
He  who  wrongfully  converts  to  his  own  use  property  with 
which  he  is  intrusted,  is^  with  more  propriety,  said  to  incur  a 
liability ;  and  when  he  is  sued,  it  is  f(Mr  the  wrongful  act  of  con* 
version,  rather  than  for  an  obligation,  though  in  one  case  he 
may  be  under  an  obligation  to  make  compensation.  It  thus 
appears  that  the  only  mode  <^  construction  which  can  ^ve 
full  and  proper  meaning  to  all  the  words  of  the  statute  is  the 
one  we  have  adopted.  If  tiie  words,  ^  incurring  an  obliga* 
tion,"  are  taken  in  the  extensive  sense,  they  leave  nothing  to 
be  effected  by  the  first,  and  apparently  principal  wc^ds,  in  the 
C(»itemplation  of  tiote  legislature,  ^fraudulentiy  contracted 
the  debt" 

Upon  looking  at  the  affidavit  which  was  made  in  this  case, 
to  ascertain  what  is  the  nature  of  the  plaintiff's  claim,  it  b 
probably  susceptible  of  two  oonstructions.  The  claim  of  the 
pluntiff  may  be  considered  as  really  founded  on  a  contract  of 
bailment,  the  breach  being  the  conversion  of  securities  de* 
posited  for  collection*  Or,  it  may  be  consid^^ed  as  a  claim 
for  the  wrcHagfo]  conversion  of  property.  Now,  in  either  view, 
it  will  be  seen  that  the  chaige  of  fraud  is  in  no  respect  miateiM* 
rial.  The  charge  may  be  stricken  out  of  the  petition  of  the 
plaintiff  and  still  leave  a  perfect  cause  of  action.  In  either 
view,  also,  the  claim  of  the  plaintiff  wo«ld  be  wosidered  a 
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legal  as  distinguished  from  an  equitable  ground  of  suit.  If 
we  had  to  determine  whether,  in  entering  into  the  contract 
of  bailment,  a  fraud  was  practiced,  we  shotild  have  tiie  bene- 
IBt  of  the  well-established  rules  of  law  to  which  reference  has 
been  before  made.  But  as  to  the  convension  of  the  property, 
any  fraudulent  motive  or  intent  being,  in  the  viewof  thelaw, 
immaterial  as  respects  the  right  of  recovery,  we  have  no  legal 
rules  to  guide  our  inquiries. 

The  law  does  not  attribute  any  quality  to  an  act,  or  iumish 
any  rules  to  ascertain  its  existence  or  character,  unless  such 
quality  be  essential  to  the  effi^t  intended — the  giving  or  tak- 
ing away  some  legal  right  or  remedy.  He  who  converts  to 
his  own  use  the  property  of  another,  is  liable  on  a  plain  piin* 
ciple  of  law,  independent  of  any  question  of  fraud  or  breach 
of  trust. 

The  title  by  the  plaintiff,  and  the  conversion  by  the  defend- 
ant, are  the  points  to  be  conttdered.  A  question  of  bailment 
is  only  important  in  view  of  the  evidence  to  sustain  the  fact 
of  convereton.  It  may  involve  the  necesrity  of  a  demand. 
But  the  liability  where  there  has  been  a  converrion  equally 
arises,  whether  the  defendant  obtained  the  possession  casually, 
by  finding,  or  with  the  consent  of  the  plaintiff.  This  con* 
sideration  we  think  material  in  determining  whether  the 
words  which,  in  their  original  application,  certainly  only 
extended  to  legal  actions,  shall  now  receive  a  more  extended 
application. 

*  If  we  are  correct  in  our  view  of  the  construction  of  the 
language  of  the  code,  as  to  the  ground  upon  which  the  order 
of  attachment  was  issued  in  this  case,  we  can  not  see  how  it 
can  be  sustained.  The  affidavit,  in  no  view,  can  be  construed 
as  charging  fraud  in  the  contract  of  bailment;  this  is  care- 
fully avoided.  The  affidavit  is  special,  and  we  can  only  under- 
stand it  as  alleging  fraud  in  the  dispomtion  of  the  property 
with  which  the  detendant  was  entrusted,  not  in  the  obtaining 
the  possesdon  of  the  prc^rty.  A  veiy  wrongftil  and  improper 
act  may  have  been  committed.  But  we  are  satisfied  that  it 
is  not  shown  by  the  stat^nent^  in  the  affidavit  that  the 
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defendant  £randulently  incnrred  an  obligation,  in  the  sense 
those  words  are  nsed  in  the  statute,  and  the  order  of  attach* 
ment  most  therefore  be  discharged. 

It  may  be  proper  to  remark  that  as  to  any  question  pre- 
sented in  the  argument,  other  than  that  as  to  the  construction 
of  the  clause  of  the  statute,  we  express  no  opinion. 

Motion  granted,  and  attachment  dismissed* 


Daniel  Cabnby  r.  Timothy  Kirbt,  et  al. 

In  an  action  to  recoTer  a  city  amessment  for  a  public  improvement,  the 
plaintiff  will  not  be  permitted  to  file  the  city  ordinances  as  exhibits,  or  to 
embody  them  in  his  petition. 

Special  Term. — On  demurrer  to  petition.  Plaintiff  brings 
his  action  to  recover  the  amount  of  an  assessment  issued  to 
him  by  the  city  of  Cincinnati  to  defray  the  cost  of  grading  a 
public  street,  upon  which  the  defendant  owns  property. 

The  alleged  cause  of  demurrer  is  that  the  petition  is  insuf- 
ficient by  reason  of  the  assessment,  and  the  several  resolu- 
tions and  ordinances  of  the  city  council,  in  relation  to  the 
work,  being  not  made  part  of  the  petition. 

C  C  Murdockj  for  pUdntiff. 
Clintan  Kirby^  for  defendant. 

Stores,  J.  I  decide  that  the  petition  is  sufficient  under  sec 
tion  26  of  the  act  providing  for  the  organization  of  cities,  etc., 
as  amended  by  section  18  of  the  law  of  1858,  Swan,  986.  The 
plaintiff  will  not  be  permitted  to  file  the  ordinances  as  exhib* 
its,  or  to  embody  them  in  his  petition.  They  are  evidence 
merely,  and  are  not  included  in  the  provisions  of  section  122 
of  the  code.  If  the  defendant  wishes  to  know,  before  trial, 
what  the  evidence  is  by  which  the  plaintiff  proposes  to  sus> 
tun  his  action,  he  may  obtain  it  by  pursuing  the  course  indi- 
eated  in  section  860  and  861  <^'  tfa^  code. 

Demurrer  overruled. 
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U5I0N  Mutual  Insueaiicb  GoMPAinr  v.  Trs  IimuirAFOLis 
ft  CnKunrAn  Railroad  Company. 

1.  The  exceplion  of  ynoivoidMs  dmip^9^  in  a  oontr»et  of  a  eommon  car* 
rier,  does  not  limit  bis  reaponaibility  to  the  exereiie  ai  or^imtry  eara 
and  diligence. 

2.  Fire  can  not  be  considered,  in  itself,  an  unawndahU  danger^  and  in  case  of 
loss  from  that  cause,  tbe  defeadant  is  bound  to  show  the  origin  or  cause 
of  the  Are,  to  bring  himself  within  the  exception ;  otherwise,  the  pre- 
sumption is,  it  might  haye  been  ayoided  by  proper  care. 

SpsciaIi  Tsjucv-^The  action  was  brought  for  the  failure  ta 
deliver  goocU  received  on  a  oontract  for  th«ir  carriage  from 
Cincinnati  to  Cairo  by  railroad.  A  receipt  was  ^ven  by  the 
defendant  in  these  words :  ^  Received  of  Atheam  ft  Hibberd, 
in  good  order  aod  condition,  at  the  depot  of  the  O.  ft  M. 
Railroad,  the  articles  marked,  etc.,  which  are  to  be  delivered 
in  like  good  order  at  Cairo  (unavoidable  dangers  excepted) 
unto  Fowler  ft  Norton  or  assigns."  The  defense  was,  that 
the  goods  were  destroyed  by  a  fire,  the  origin  of  which  could 
not  be  ascertained,  but  which  occurred  after  all  the  usual 
precautions  to  prevent  such  accidents.  And  it  was  claimed 
that  this  was  an  ^  unavoidable  danger,"  within  the  meaxung 
of  the  contract  ^ 

Kdfler  ^  Force^  for  plaintiff. 

Looms  ^  Lordy  tot  defendant 

G-H0L80N,  J.  The  defendant  must  be  cooridered  a  common 
carrier  and  liable  as  such,  unless  by  the  expreos  terms  of  the 
contract  that  liability  is  restricted ;  18  Wend.  611,  Cam.  ^ 
Amb,  JR.  ILj  etc.  v,  Burke. 

It  devolved  on  the  de&ndai^t  to  show  that  the  fittlom  to 
deliver  the  goods  at  tihe  point  of  destioatloa  arose  from  some 
cause,  which  the  law  or  the  contract  declared  to  be  a  suffix 
cient  excuse.    Unless  the  failure  ajrose  from  web  cause,  na 
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degree  of  care  or  diligence  will  excuse  a  common  carrier  of 
goods  or  merchandise ;  2  Kent  Com.  597. 

It  may  be  doabtful  whether  the  exception  of  ^  unavoidable 
danger/'  properly  means  more  tban  ^inevitable  accidents," 
OT  such  acts  as  the  law  has  allowed  to  be  an  excuse.  And 
it  may  be  doubtful  whether  the  law  of  Ohio  permits  a  com- 
mon carrier  to  limit  his  liability,  either  by  notice  or  special 
agreement;  10  Ohio,  145,  150,  Jones  v.  Voorhus.  But  no 
such  restriction  or  limitation  will  be  carried  further  than  the 
obvious  meaning  of  tiie  words  import  The  exception  in  this 
case  of  ^  unavoidable  dangers,"  can  not  be  construed  to  change 
the  contract  of  the  common  carrier  into  that  of  an  ordinary 
bailee,  bound  only  to  the  exercise  of  ordinary  care  and  dili- 
gence, and  responsible  only  for  what  are  acts  of  negligence. 

Fire,  in  itself,  can  not  be  considered  an  unavoidable  dan- 
ger. It  is  one  to  which,  from  the  very  nature  of  the  mode  of 
transportation,  it  was  to  be  expected  the  goods  would  be  ex- 
posed, and  if  an  exemption  from  liability  theref(»*,  generally, 
was  intended,  or  only  in  case  of  negligence,  there  should  have 
been  an  express  exception.  When  the  goods  have  been 
destroyed  by  fire,  the  defendant,  to  avail  himself  of  the  excep- 
tion, would  be  bound  to  show  the  origin  or  cause  of  I2ie  fire, 
as  if,  for  example,  it  had  been  caused  by  lightning.  It  will 
not  be  sufficient,  as  in  the  present  case,  to  allege  that  the  ori- 
gin or  cause  of  the  fire  is  unknown,  and  that  proper  care  and 
diligence  to  avoid  fire  were  used.  The  presumption,  founded 
on  public  policy,  will  be,  that  the  cause  or  origin  of  the  fire 
might  have  been  avoided,  and  the  defendant  must  show  what 
it  was,  and  that  it  was  unavoidable ;  and  until  it  is  shown 
what  the  cause  ot  origin  of  the  fire  was,  the  question  whether 
and  how  it  might  have  been  avoided  does  not  properly 
arise. 

Judgment  for  plaintiff. 

81 
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James  L.  Van  Ingbn  v.  R.  8.  &  O.  E.  Nbwtok. 

Ix  T%&  coBftructlon  of  th«  writing  claimed  to  b«  libeloui  is  a  nutter  for  tha 
oourt.  Words,  whether  spoken  or  written,  which  are  charged  as  slan- 
derous or  libelous,  must  be  set  out,  in  order  that  the  court  may  see  that 
there  is  a  charge  on  the  defendant,  which  he  is  bound  to  answer. 

2.  It  is  for  the  jury  to  decide  whether  the  charge,  as  alleged,  be  proved,  or 
whether  H  be  a  false  and  malicious  libel.  Whether  the  language  will 
sustain  a  charge  of  libel  or^laader  is  a  question  of  law;  whether  it  had, 
when  used,  a  slanderous  meaning,  may  be  a  question  for  the  Jury. 

3.  Words  that,  in  their  usual  and  ordinary  sense,  have  a  libelous  meaning, 
must  be  taken  as  intending  what  the  words  import,  and  it  is  the  doty  of 
the  conrt  to  instruct  the  Jury  as  to  the  intent  so  to  be  inferred.  The 
charge  being  that  such  words  have  been  falsely  and  maliciously  published, 
and  proof  being  giyen  of  their  publication,  it  devolves  upon  the  defend- 
ant to  show  that  they  were  true,  or  that  they  were  written  under  circum- 
stances showing  no  malice  or  no  injury.  Upon  the  effect  of  such  cir- 
cumstances, in  depriving  the  words  of  any  sting,  the  Jury,  under  the 
instruction  of  the  court  as  to  what  constitutes  a  libel,  is  to  decide. 

4.  It  is  no  defense  that  the  defendant  did  not  intend  to  use  the  words  in  a 
libelous  sense.  The  publication  being  proved,  and  being  in  its  character 
libelous,  responsibility  can  not  be  avoided  by  the  denial  of  actual  malice, 

-  and  it  must  be  shown  that  there  was  a  Jiastiflcation  or  excuse. 

5.  Whether  the  statements  in  the  answer  show  a  justification,  is  for  the 
court.  If  so  shown,  whether  it  is  established  bjr  the  evidence,  it  is  the 
peculiar  province  of  the  Jury  to  decide. 

Special  Tbkm. — ^Action  of  lib^om  trial  to  a  jaiy. 

Charles  Fox,  for  plaintiftl 

Nicholas  HeadingtoTij  for  defendants. 

Oholson,  J.  This  action  is  brought  by  the  plaintiff^  a 
physician  and  surgeon,  against  the  defendants,  the  publishers 
of  a  medical  journal,  for  a  libel.  The  alleged  libelous  matter 
is  contained  in  a  report  of  a  trial  involving  a  question  of  mal* 
practice  on  the  part  of  a  surgeon,  in  treating  an  arm  iiyured 
by  a  fall,  and  on  which  trial  different  surgeons  were  exam- 
ined, and  whose  testimony  is  reported.  The  libel  alleged  is 
in  these  words:  ^Dr.  James  L.  Van  Ingen  intruded  himself 
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as  a  witneflB^or  expert,  but  he  exhibited  such  a  marked  ignor- 
aaee  of  surgery  and  fiuigical  scienoe,  that  his  contradictory 
eyideoce  is  dispensed  with,  he  evidently  having  had  a  pniv 
pose  to  subserve  by  testifying  in  the  case." 

The  publication  of  the  defendants  is  admitted,  but  there  is 
adenial  of  any  malice.  Facts  are  stated  in  the  answer,  in  ref- 
erence to  two  points  c<mtained  in  the  publication : 
'  1.  The  DEUumer  in  which  the  plaintiff  became  a  witness. 

2.  The  points  of  his  testimony  showing  ignorance  of 
sufgery. 

It  is  also  claimed  in  the  answer,  that  the  writing,  set  out  in 
the  petition  as  libelous,  was  not  so  intended,  and  can  not  be  so 
construed ;  and  this  is  claimed  by  separate  allegations,  as  to 
both  the  points  which  have  been  mentioned. 

As  to  the  construction  of  the  writing,  it  is  claimed,  by 
counsel  for  the  defendants,  that  it  is  a  matter  not  for  the 
court  but  the  jury.  I  will  first  inquiie  into  this  question  and 
state  my  views  of  the  law  on  the  subject. 

Words,  whether  spoken  or  written,  which  are  chaiged  as 
slanderous  or  libelous,  must  be  set  out,  in  order  ^tiiat  the- 
court  may  see  that  there  is  a  charge  on  the  defendant  which 
he  is  bound  to  answer."  It  is  the  duty  of  tiie  court  to  see  that 
there  is  such  a  charge,  and  to  be  prepared  to  tell  the  jury 
what  it  is,  and  its  scope  and  extent  Whether  the  charge,  as 
alleged,  be  proved ;  whether  it  be  a  fiBblse  and  malicious  libel, 
may  be,  when  denied,  a  matter  of  fact  to  be  dedded  by  the 
jury.  The  rule  on  this  point  is  thus  stated  by  the  Supreme 
Court  of  the  United  States :  ^  In  every  instance  of  slander, 
either  verbal  or  written,  malice  is  an  essential  ingredient :  it 
must,  in  either,  be  expressly  or  substantially  averred  in  the 
pleadings  j  and  whenever  thus  substantially  averred,  and  the 
language,  either  written  or  spoken,  is  proved  as  laid,  the  law 
will  infer  malice,  until  the  proo^  in  the  event  of  denial,  be 
overthrown,  or  the  language  itself  be  satisCsotodily  explai&ed." 
8  Howard,  286,  White  v.  NkhoUs,  H  al.  The  matiee  here 
intended  is  legal,  as  distinguished  from  aetual  malice. 
.  It  is  not  all  language  which  is  capable  of  .  f  ustainii^  a 
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chttpge  of  flUndAT  or  I£beL  Whetitierthe  Inngnage  will  sob- 
tftin  (Moh  m  oharge,  is  a  qnefltion  of  biw.  Wh^er  it  had, 
when  used,  a  riandeioiis  or  libelous  meaning,  may  be  a  ques- 
tion of  fact;  and  oudi  a  question  is  for  the  juvy.  To  say  of  a 
peivoD,  in  words  written  or  spoken,  that  ^he  is  a  thiei^"  is 
slander.  But  tiMSe  words  may  ha^e  been  used,  and  may 
have  been  understood,  in  an  innocent  sense ;  and  when  such 
a  question  arises,  it  is  for  the  Juiy.  When  woids  are  written 
and  puMiflhed  that,  in  their  uual  and  ordinaiy  sense,  have  a 
libelous  meaning,  the  party  writing  or  publishing  must  be 
taken  to  intend  what  the  words  import ;  and  it  is  the  right 
and  duty  of  the  oourt  to  instruct  the  jury  as  to  the  intent  so 
to  be  inferred  fitom  the  use  of  the  words ;  11  Ad.  &  EL  920, 
Baylis  y .  Lawrem^.  Where  the  charge  is,  that  such  words  have 
been  falsely  aad  maliciously  published,  and  proof  is  given  of 
th«r  pnl^eation,  the  charge  is  made  out,  and  it  devolves  on 
the  defendant  to  show  that  they  were  trae,  or  that  they  were 
written  under  circumstances  showing  no  malice  or  no  injury. 
It  is  upon  the  efteot  <^  such  droumstances,  in  depriving  the 
w^Mrds  of  any  slandMx>us  sting,  that  the  jury,imder  the  instruc* 
tion  of  the  oourt,  as  to  what  constitutes  a  libel,  is  to  decide. 

Sueh  being  my  view  of  the  rule  of  law  on  this  subject,  I 
.shatt  proceed  to  «tate  to  the  jury  what  is  the  charge,  made  by 
tiie  ]riaintiff  sgainst  tiie  dtfendants  in  this  case,  and  what 
that  charge,  aocordin^  to  the  meaning  proper  to  be  giv^i  to 
tiie  words  in  which  it  is  ej^ressed,  imports.  The  charge  is 
in  words  as  abeady  stated;  and  I  now  say  to  the  jury  that 
those  words  «re  libelous.  They  are  sufficient  in  themselves  to 
sustsin  a  chatge  of  libel.  Their  publication  is  admitted,  and 
it  dei^olves  upon  the  defendants  to  diow  by  evidence  that  they 
are  tme,  or  were  p^ished  under  such  dreumstances  as  not  to 
be  of  Ml  injuriovs  nature,  or  were  published  on  some  lawful 
oocaskn. 

Whether  tlie  de&ndants  have  so  done  wiQ  depend  00  the 
allegetions  and  the  proof.  It  is  claimed  tiiat  the  defendants 
did  not  mtsttd  to  nes  the  words  in  a  hhekias  sense.  It  is  my 
du^  to  tstt  fon  thatdiis  is  no  deteas;  16  Meea.  k  Wek  4S7, 
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<7Brien  y.  Clement.  When  a  party  pablkkot  of  aaodiery 
matter  which,  in  its  oidinaiy  and  nsaal  iMaaing,  is  libel*- 
ODs,  he  can  not  escape  respondbility  by  iaying  it  was  not 
intended ;  he  mnst  show  that  there  was  a  jivdfieation,  or 
that,  nnder  the  circnmstances,  there  was  no  iigtury,  the 
matter  not  being  understood,  by  those  to  whom  it  was 
addressed,  in  a  libelons  or  injuiions  sense. 

It  is  claimed  that  there  was  no  malice.  It  may  be,  that, 
on  the  part  of  these  defendants,  there  was  no  personal  ill 
will,  no  intention  to  injure  the  defendant,  but  that  is  rattier 
to  be  conrfdered  in  assessing  damage&  It  doea  not  show  liiat 
there  was  no  malice  in  a  legal  sense,  as  before  explained. 
The  publication  being  proved,  and  being,  in  its  charaeter, 
Kbelous,  responfflbility  can  not  be  avoided  by  the  denial  of 
actual  malice.  It  must  be  shown  that  there  wasa  jnstifioatioa 
or  excuse. 

We  are  brought,  therefore,  to  the  only  real  points  of  defease : 
how  &r  the  publication  is  justified  by  the  allegations  and  evi- 
dence of  the  defendant  This  leads  to  an  inquiry  into  the 
charges  in  the  publication,  and  the  justification  of  those 
charges  in  the  answer.  The  two  points  in  the  publication,  to 
which  the  statements  in  the  answer  have  been  directed,  are 
mentioned.  Whether  those  statements  show  a  justification, 
is  for  the  court ;  if  so  shown,  whether  it  is  established  by  the 
evidence,  it  is  the  peculiar  province  of  the  jury  to  decide. 
As  to  the  first  point,  that  the  plaintiff  intruded  himself  as  a 
witness,  the  statements  and  allegations  in  the  answer,  if  yon 
find  them  proved,  do  constitute  a  justification.  As  to  tiie 
second  point,  that  the  plaintiff  exhibited  marked  ignorance 
of  the  science  of  surgery,  and  made  contradictory  stat^ 
ments,  the  allegations  in  the  answer  do  not  constitute  a 
defense,  and  can  only  be  conadered  in  mitigation  of 
damages. 

A  charge  of  exhibiting  ignorance  of  one's  profession,  made 
in  a  general  form,  is  very  distinguishable  from  a  charge  of 
ignorance  on  a  particular  topic,  or  in  a  particular  oaaew 
Aocording  to  the  ordinary  and  usual  meaning  of  langoi^ 


486        SUPERIOR  OOITRT  OF  CDrCINlirATL 

immm  L.  Tab  iBgni  v.  B.  S.  Hvwiaa,  M  al. 


the  charge  in  this  case,  is  more  general  than  the  justification 
set  up  in  the  answer,  and,  thereforei  the  latter  can  not  be 
deemed  soflloient 

It  is  possible  a  defense  might  have  been  framed,  that  the 
words,  thongh  general,  were  understood  by  those  to  whom 
they  were  addressed  in  a  limited  and  restricted  sense ;  but,  I 
can  not  conceive  how  this  pould  be.  It  is  sufficient^  however, 
to  say  no  such  defense  is  made. 

The  attention  of  the  jury  will,  therefore,  be  directed  to  the 
inquiries : 

1.  Did  die  plaintift'  intrude  himself  as  a  witness,  as  charged 
in  the  publication  ?  If  he  did,  no  damages  can  be  allowed  on 
account  of  that  chu^e. 

2.  Did  the  plaintiff,  in  his  evidence,  as  claimed  in  the  an- 
swer, show  igncHrance  as  to  the  particular  matter,  or  make 
contradictory  statements  ?  If  he  did,  though  not  amountii^ 
to  a  justification  of  the  general  charge,  it  is  entirely  proper  to 
be  considered  upon  the  question  of  damages.  One  who  under- 
takes to  give  information  on  a  subject  which  he  does  not  un- 
derstand, though  well  acquainted  on  kindred  subjects,  has  not 
the  same  right  to  complain  of  a  general  charge  of  ignorance, 
as  one  who  declines  to  speak,  or  who  speaks  correctiy. 

I  have  stated  to  you  the  matters  in  issue,  on  which  you  aro 
to  pass,  and  it  is  iMx>per  that  I  should  add,  that  as  to  these 
you  have  no  discretion ;  you  must  decide  according  to  the 
law  and  the  evidence.  It  is  the  right  of  the  parties  that  your 
action  be  so  limited.  I  now  come  to  a  question  as  to  which 
you  have  a  discretion  to  exercise :  the  question  of  damages^ 
It  is  your  duty,  upon  this  point,  to  look  at  the  conduct  of  the 
parties  and  the  circumstances  of  the  case.  If  the  defendants, 
without  justifiable  cause  or  excuse,  have  published  a  libel  of 
the  plaintiff;  matter  calculated  to  iiyure  his  character,  by 
bringing  him  into  ridicule,  hatred,  or  contempt,  tiien  the 
plaii^iff  is  entitied  to  such  compensation  for  the  injury  to  his 
feelings,  as  in  your  discretion,  as  reasonable  men,  you  think 
proper  and  right ;  if  he  has  sustained  losses  to  his  bumnesa^ 
he  might  claim,  but  oi  this  there  should  be  some  pioa£ 
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He  may  fairly  claim  to  have  taken  into  consideration  the 
charges,  trouble,  and  expense  involved  in  the  vipdication  of 
his  character,  and  induced  by  the  wrongful  chaige  of  the 
defendants. 

On  the  other  hand,  if  any  substantial  portion  of  the  charge 
is  justified,  this  is  to  be  considered  as  already  stated.  If  not 
wholly  justified,  still  it  is  to  be  considered  as  showing  how  far 
the  plaintiif,  by  anything  either  improper  or  imprudent  in  his 
own  conduct,  brought  the  charge  upon  himself;  and  in  this 
connection  it  is  proper  to  observe,  that  the  conduct  of  any 
party,  claiming  compensation  for  an  ii^ury  to  his  feelings,  in 
reference  to  the  matter  out  of  which  the  iigury  is  claimed  to 
proceed,  is  always,  and  particularly,  a  matter  proper  for 
consideration. 

After  you  have  determined  as  to  the  compensation  prope^ 
for  the  plaintifi',  the  law  allows,  in  such  cases  as  this,  that 
another  matter  may  be  considered :  whether  you  should  add 
to  that  compensation  damages,  for  the  purpose  of  punishing 
the  defendants?  This,  while  it  is  permitted,  it  is  not  the 
policy  of  the  law  to  encourage,  except  in  cases  which,  finom 
their  circumstances,  clearly  evince  the  propriety;  and,  on 
this  subject,  it  is  proper  you  should  inquire  into  tiie  conduct 
of  the  defendants.  Did  they  formally  write,  and  knowingly 
print,  the  matter  alleged  to  be  libelous  ?  If  they  did  not, 
while  they  may  be  responsible  to  the  extent  of  a  full  com- 
pensation to  the  plaintiff,  there  would  seem  to  be  no  propriety 
in  inflicting  punishment  If  they  have  shown  no  ill  will  or 
personal  spite  to  the  plaintiff,  no  conscious  violation  of  his 
legal  rights,  they  can  not  be  said  to  have  shown  any  actual 
malice,  and  ought  not  to  be  punished,  though  they  can  not 
escape  the  imputation  of  that  legal  malice,  in  the  sense  of  an 
absence  of  justification  or  excuse,  which  entities  the  plaintiff 
to  compensation. 

Verdict  for  plaintiff,  flOO. 
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W.  H.   CHATFIBLBy  Adm'r   DS  BONIS  NOK^   BTC.    OF  IbAAO  L. 

Clabk,  dbc'd  t;.  J.  J.  Faran,  Adu\  ura    of  Jambs  £L 

EwHTGy  DBC'Dy  IT  AL. 

1.  Aik  idmfailstraror  de  ftofti*  now  hM,  ftt  eommon  kw,  Ao  right  of  actkm 
on  th«  bond  of  his  ppeddceisor. 

a.  Such  fight  of  aotioft  aathorised  by  the  stAtutory  en«otmettt  of  April  7, 
▲.  i».  1864,  in  all  caaof  where  the  powers  of  an  executor  or  administrator, 
theretofore  or  thereafter  appointed,  have  ceased  by  death,  removal,  resig- 
nation, etc.,  in  no  wise  oonflicts  with  the  provisions  of  the  eonstitatloiif 
and  it  in  entire  harmony  with  the  conditions  of  an  administralioii  bond. 

a.  It  is  not  n  misjoinder,  under  the  code,  to  Join  as  defendants  in  the  sam« 
action,  the  surviving  oo-obligors  of  a  bond  with  the  legal  representative 
of  a  deceased  obligor. 

4.  This  court  has  no  Jurisdiction  of  an  action  founded  on  an 
bond :  thai  JurlidieCioti  reels  with  the  court  of  ootnmon  pl< 


SnaAL  Tbrx.— This  action  was  instiiated  by  the  admin- 
trstor  de  bonis  non  of  the  estate  of  Isaac  L.  Clark,  deceased, 
to  recover  from  the  estate  of  the  original  administrator,  «id 
the  sureties  on  the  original  administration  bond,  a  balance 
of  moneys  claimed  to  have  been  collected  previous  to  the 
administrator's  death,  and  still  remaining  nnadministered. 

The  defendants  demurred  to  the  petition  tor  caasea : 

1.  That  the  plaintiff  has  no  capacity  or  rig^t  to  sne^ 

2.  That  there  is  a  misjoinder  of  defendants. 

3.  That  the  court  has  no  jurisdiction  of  the  action. 

CoUina  ff  Herran,  for  plaintiff. 

Tilden,  Bairden  ^  Chirweriy  for  defendants. 

Bpsncbr,  J.  Petition  sets  forth  that  in  184S,  James  H. 
Ewing  was  appointed  administrator  of  the  estate  of  Isaac 
L.  Clark,  deceased,  and  entered  into  bond,  with  Spader  A 
Osrey  as  his  sureties  in  the  sum  of  |8,000,  for  the  faithful 
performance  of  his  dutiea  as  such ;  that  said  Ewing,  as 
auch  administrator,  received  assets  belonging  to  said  estate, 
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smoanting  to  $4,750.79  in  all,  of  which  he  only  accoanted 
for  $8,978.84,  leaving  a  balance  in  his  hands  unadministered, 
of  $771.95,  and  interest  since  January  1,  1847;  that  said 
Ewing  afterward  died,  and  said  Faran  was  appointed  admin- 
istrator on  his  estate;  that  on  November  22, 1866,  plaintiiF 
was  appointed  administrator  dt  bonis  noHy  of  the  estate  of 
said  Clark,  deceased,  and  has  demanded  from  said  Faran, 
as  administrator  aforesaid,  the  said  balance  of  assets  nnad* 
ministered  by  said  Ewing,  which  said  Faran  refuses  to  pay 
over ;  wherefore  plaintifl*  claims  judgment  therefor  against 
tlie  sureties  and  said  Faran,  jointly. 
To  this  petition  defendants  have  demurred : 

1.  Because  plaintiff  has  no  capacity  or  right  to  sue. 

2.  Because  of  a  miqoinder  of  defendants. 

8.  Because  this  court  has  no  jurisdiction  of  the  cause  of 
action. 

L  As  to  the  right  of  plaintiff  to  sue. 

At  the  time  when  this  bond  was  executed,  there  was  no 
provision  of  law  autiiorizing  an  administrator  de  bonis  non 
to  bring  an  action  on  the  bond  of  a  deceased  administrator, 
to  recover  unadministered  assets  which  had  come  into  his 
hands ;  and  there  was  no  such  right  at  common  law ;  20 
Ohio,  480,  Mizzard  v.  JFHUery  et  aL  Because  an  administrator 
represents  only  the  decedent  himself,  and  is  only  authorized 
to  administer  upon  such  of  his  goods  as  have  not  been  previ- 
ously administered  by  some  other  representative  of  the  estate. 
Whatever  right,  therefore,  the  plaintiff  may  have,  is  depend- 
ent upon  subsequent  legislation.  That  legislation  took 
place  in  1854,  when  it  was  enacted:  *^That  in  all  cases 
where  the  powers  of  an  executor  or  administrator  hereto- 
fore or  hereafter  appointed  under  any  law  of  this  State,  have 
ceased,  by  death,  removal,  resignation,  or  in  any  other 
manner,  any  succeeding  administrator,  or  co-executor,  or  co- 
administrator may  maintain  an  action  on  the  bond  of  such 
executor  or  administrator  whose  powers  have  ceased,  against 
any  of  the  obligors  thereof,  or  their  legal  representatives, 
toft  any  hreaeh  of  the  conditions  of  said  bond ;"  62  O.  L.  81. 
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The  terms  of  this  law  dearly  embrace  the  case  before  aa^ 
and  are  decisive  of  the  plaintiff's  right  to  sne,  if  the  law 
ean  be  constitutionally  so  applied.  It  is  objected  by  the 
denuirrants,  that  this  law  does  not  merely  {^ve  the  plaintiff 
a  remedy  to  enforce  a  right  previously  existing^  but  that  it 
creates  a  right  and  title  in  the  plaintiff  where  none  existed 
before,  and  is  obnoxious  to  that  provision  of  the  constitu* 
tion  which  declares  that  ^^  the  general  assembly  shall  have 
no  power  to  pass  retroactive  laws,  or  laws  impuring  the 
obligation  of  contracts.^ 

Without  deciding  the  important  and  difficult  question, 
whether,  as  claimed  by  plaintiff's  counsel,  and  as  has  been 
decided  with  regard  to  a  similar  clause  of  the  constitution  of 
a  sister  State,  1  Peck  Tenn,  17,  Tawnsend  v.  Toumsend^  the 
term  rttroacHve  lawSf  must  be  taken  in  connection  with  the 
other  clause  of  the  section,  and  read  as  though  it  were  writt^i, 
**  retroactive  laws  impairing  the  validity  of  contracts,"  or 
wjiether  it  was  intended  to  prevent  retroactive  legislation  gen- 
erally, so  as  to  preclude  the  legislature,  in  any  event,  from 
cutting  off  an  existing  right,  or  vesting  it  in  another  person, 
it  certainly  can  not  be  successf  ally  maintained  that  either  the 
^irit  or  the  letter  of  such  prohibition  applies  to  a  case  like 
the  present  The  condition  of  the  bond  here  is,  that  Ewing 
will  faithfully  perform  Ms  duties  as  such  administrator;  u  e^ 
such  duties  as  may  be  devolved  upon  him  by  law.  Among 
the  duties  thus  declared  are:  ^that  he  shall  administer, 
according  to  law,  all  the  moneys,  goods,  chattels,  rights, 
and  credits  of  the  deceased,  and  the  proceeds  of  all  his  real 
estate,  that  may  be  sold  for  the  payment  of  his  debts,  which 
shall  at  any  time  come  into  his  possession,  or  thd  possession  ci 
another  for  him,  and  upon  the  settlement  of  his  aocounls, 
shall  pay  any  balance  remaining  in  his  hands  to  such  per- 
sons as  the  court  or  law  shall  direct"  The  goods,  moneys, 
and  other  property  of  the  deceased,  thus  taken  possession  of, 
are  to  be  administered  according  to  law,  or  in  other  words, 
the  property  and  estate  is  held  by  him  to  be  disposed  of  to 
such  uses  as  the  law  may  direct;  this  is  what  is  tenned 


KOVBICBBR  Tia&M,  1867.  481 

W.  H.  OlMlfleM,  Adm*r  v.  J.  J.  VWran,  Ada^,  t  aL 

administration.  If  oalled  apon  to  render  up  the  trast  entirely, 
and  he  doee  bo,  he  has  properly  administered  the  estate 
according  to  his  obligation ;  and  if  he  refase,  it  would  be  a 
breach  of  his  official  duty.  This  is  but  a  new  appointment 
of  the  trust,  or  direction  given  to  it  not  only  perfectly  con- 
sistent with  the  original  obligation,  but  in  direct  pursuance 
of  it.  So  if  he  dies,  leaving  the  estate  unadministered,  it 
remains  in  the  hands  of  his  representatives,  subject  to  the 
same  duties  and  trusts.  They  can  acquire  no  better  right 
to  it  than  he  had  while  living,  and  the  law  which  assumes 
to  appoint  a  successor  and  clothe  him  with  a  right  to  take 
possession,  divests  the  representative  of  no  le^  right,  and 
as  to  him,  is  not  retroactive,  but  prospective;  while  it 
confers  not  a  past,  but  a  present  right  only,  upon  the  ap- 
pointee. It  seems  to  me,  therefore,  that  the  present  law  is 
nothing  more  than  a  new  appointment  of  the  trust,  which  the 
legislature  had  a  right  to  make,  and  is  in  entire  harmony 
with  the  condition  of  the  bond,  and  in  no  sense  obnoxious 
as  a  retroactive  exercise  of  power. 

II.  The  second  ground  of  demurrer  is,  that  the  defendants 
are  improperly  joined  as  parties. 

It  is  undoubtedly  true  that  before  the  adoption  of  the 
code,  a  joint  action  at  law  could  not  be  sustained  against 
surviving  co-obligors  and  the  representatives  of  a  deceased 
obligor,  because  there  could  not  be  a  joint  judgment  and 
execution,  there  being  no  personal  liability  on  the  part  of 
the  representative ;  nor  would  equity  interfere  against  the 
representatives  until  the  survivors  had  been  prosecuted,  at 
law  to  insolvency.  Because,  otherwise,  the  remedy  at  law 
against  the  survivors  was  complete.  But  no  such  objection 
exists  under  the  code  to  a  joinder  of  parties  as  existed  in 
former  actions  at  law.  It  is  now  within  the  power  of  the 
court  to  render  such  judgment,  whether  joint  or  several,  or 
both,  against  the  parties,  as  the  exigency  of  the  case  requires, 
and  to  enforce  such  judgment,  by  execution.  The  question 
which  determines  the  propriety  of  a  joinder  of  parties  in 
any  case  is,  whether  they  have  a  common  or  several  interest 
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m  the  ooDtroT^rsy,  Code,  §85,  or  whether  the  presence  of 
either  of  them  he  neceflsary  to  a  complete  eettlement  of  all 
the  qnestioiiB  involved  in  the  action.  Now,  nndouhtedly, 
the  administrator  of  Ewing  hae  an  interest  in  the  eon- 
troversy  in  this  case,  since  the  estate  of  Ewing  mnst  be 
nltimately  liable  to  pay  the  judgment  rendered,  and  hie 
co-defendants  are  interested  in  having  him  broaght  in  as  a 
party,  in  order  that  their  own  rights  may  be  vindicated. 

III.  The  third  ground  of  demurrer  is,  ^  the  want  of  juris- 
diction in  the  court  over  the  subject  of  the  action.^ 

To  my  mind  this  objection  to  the  action  is  &tal.  The 
whole  policy  and  scope  of  our  administration  laws  is  to  keep 
the  administration  of  estates  within  the  county  where  ad- 
ministration is  granted,  and  to  require  all  remedies  with 
regard  thereto,  to  be  applied  for  in  the  court  granting  snA 
administration.  The  obvious  reason  for  this  is,  that  the 
bond  stands  in  lieu  of  assets,  and  it  may  be  necessary  so  to 
apportion  a  recovery  upon  it,  as  that  each  creditor,  legatee,  or 
distributee,  may  not  obtain  more  than  his  appropriate  share. 
Hence,  in  section  26  of  tiiie  act  for  the  settlement  of  estates, 
1  Curwen,  718,  it  is  provided  that  ^an  administrator  ap- 
pointed in  the  place  of  an  executor  or  administrator  who  has 
resigned,  been  removed,  or  whose  letters  have  been  revoked, 
shall  be  entitled  to  the  possession  of  all  the  personal  effects, 
etc.,  and  may  maintain  a  suit  against  the  former  executor  <» 
administrator,  and  his  sureties,  on  the  administeation  bond, 
for  the  same,  etc.,  in  the  manner  prescribed  in  the  seventh 
part  of  this  act'*  Turning,  then,  to  the  seventh  part  of  this 
act,  we  find  it  to  be  entitled,  ^  of  suits  on,  and  oth^  pro> 
ceedings  relating  to  the  administration  bond.*'  Section  188 
provides  that  creditors,  who  are  entitled  to  the  payment  of 
their  debts,  after  the  same  have  been  admitted,  or  aecer^ 
tained  by  judgment,  may  cause  the  bond  to  be  pot  in  suit, 
etc.  The  next  section  provides  that  legatees  and  distribu- 
tees, whose  rights  are  ascertained,  may  also  cause  the  bond 
to  be  put  in  suit. 

The  next  section  provides,  that  ^  when  it  shall  appear  to 
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tibe  court,  on  the  repreBentation  of  aoj  person  inter ested 
in  the  estate  of  any  deceased  testator  or  intestate,  that  the 
execator  or  administrator  has  fdled  to  perform  his  duty,  in 
any  other  particular  than  those  above  specified,  in  the  two 
preceding  sections,  the  court  may  authorize  any  creditor, 
next  of  kin,  legatee,  administrator  de  bonds  Tum,  or  other 
person  aggrieved  by  such  mal-adminbtration,  to  bring  a  suit 
9n  the  bond." 

The  next  section  provides  ^  that  such  suit  shall  be  brought 
ia  the  court  in  which  the  bond  is  filed,  either  in  the  mode 
directed  by  the  act  entitled  ^  An  act  pointing  out  the  man- 
ner in  which  suits  may  be  prosecuted  on  the  bonds  of  exec- 
utors,' etc.,  29  O.  L.  267,  or  it  may  be  prosecuted  by  bill  in 
<diancery,''  etc. 

Section  189  rdates  to  proceedings  in  chancery  in  such 
oases,  and  provides,  that  *^  instead  of  proceedihg  at  law, 
etc.,  the  creditor,  widow,  next  of  kin,  legatee,  or  other  person 
interested  in  the  estate,  may  bring  their  said  suit  upon  the 
chancery  side  of  the  court  of  common  pleas,  which  issued  the 
letters,"  etc. 

Section  192  provides  that  in  such  case,  the  court,  if  it  sees 
proper,  ^  may  finally  adjust  and  settle  the  estate  in  whole 
or  in  part,  according  to  the  practice  and  rules  oi  proceeding 
in  courts  of  chancery  in  like  cases." 

These  provisions  are  express,  that  suits  shall  be  brought 
in  the  court  in  which  the  bond  is  filed ;  which,  at  the  time 
ef  the  passage  of  this  act,  was  in  the  court  of  common  pleas; 
and  comparing  section  185  with  section  189,  which  latter, 
instead  of  using  the  phrase,  ^' court  in  which  the  bond  is 
filed,"  says,  ^'  court  of  common  pleas  which  issued  the  let- 
ters," it  is  evident  that  the  court  of  common  pleas  was 
intended  in  both  cases.  Had  there  been  no  change  in  the 
administration  laws,  taking  probate  jurisdiction  from  the 
common  pleas  and  conferring  it  upon  courts  of  probate, 
there  could  have  been  no  doubt  that,  under  these  general 
provistoos,  no  suit  could  be  brought  upon  an  administration 
bond,  except  in  the  oourt  granting  such  administsation. 
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But,  although  by  the  act  defining  the  jurisdiction  of  pro- 
bate conrts,  the  granting  of  administration,  probate  of  wills, 
and  settlemeDt  of  estates,  has  been  devolved  npon  the  pro* 
bate  courts,  so  that  now,  the  bond  of  an  executor  or  admin- 
istrator is  filed  in  the  probate  court  and  not  in  the  court  of 
common  pleas,  yet  it  does  not  follow  that  the  jurisdiction  of 
the  court  of  common  pleas  was  intended  thereby  to  be 
ousted,  or  rendered  in  any  wise  less  exclusive.  The  letter 
of  the  law, "  court  of  common  pleas  which  issued  the  letters," 
or,  ^^in  which  the  bond  is  filed,"  can  not  be  complied  with 
in  cases  of  administration  granted,  since  the  probate  act  wsb 
passed,  though  it  may  in  those  of  administration  granted 
before.  But  even  in  regard  to  the  former  class  of  cases,  the 
spirit  and  object  of  the  law  demands  that  the  suit  be  brought 
in  the  court  of  common  pleas  of  the  county  in  which  the 
letters  may  have  been  granted  and  bond  filed.  It  is  agreed 
that  DO  jurisdiction  has  been  conferred  upon  the  probate  court 
in  such  cases ;  4  Ohio  St.  508,  MeLaughlin  v.  McLaughlin. 
Nor  was  the  jurisdiction  of  the  court  of  common  pleas  in- 
tended to  be  revoked ;  and  it  certainly  was  not  intended  to 
allow  such  bonds  to  be  prosecuted  anywhere  within  the 
State.  The  policy  of  the  law  was  not  changed,  which 
required  suits  to  be  brought  in  the  county  where  adminis- 
tration was  granted ;  because,  in  that  county  the  estate  must 
still  be  settled  up,  and  there  must  all  the  assets  of  the  estate 
be  gathered  together  for  distribution.  And  the  same  policy 
which  required  the  assets  to  be  gathered  in  one  county  for 
distribution,  required  that  they  should  be  gathered,  as  far 
as  possible,  in  the  same  court ;  a  court,  too,  whose  jurisdic- 
tion should  be  coextensive  with  the  county,  and,  for  the 
sake  of  uniformity,  that  court  must  be  the  court  of  common 
pleas.  There  is  another  consideration  which  strengthens 
greatly  this  view  of  the  matter.  By  the  probate  act  all 
of  the  jurisdiction  of  the  common  pleaa  in  probate  and  tes- 
tamentary matters,  was  not  taken  away  and  conferred  npon 
the  probate  judge.  There  was  a  concurrent  jurisdiction 
between  them  in  the  sale  of  lands  on  petition  by  execut<m 
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and  administratorBy  for  payment  of  debts,  and  in  the  com- 
pletion of  real  contracts,  on  the  petition  of  execntora  and 
administratora.  There  was  appellate  jurisdietion  from  ,the 
probate  court  to  the  court  of  common  pleas  in  the  matter  of 
the  probate  of  wills;  see  Prob.  Act.  §3,  §24,  8  Curwen, 
2041,  6;  and  now  by  the  provisions  of  an  act,  passed  in 
April  last,  54  O.  L.  202,  entitled  ^  An  act  to  (Mpovide  for  the 
more  speedy  collection  of  claims  of  creditors,  legatees,  and 
distributees  of  executors,  administrators,  and  guardians,  and 
to  define  the  jurisdiction  of  the  court  of  common  pleas  luad 
probate  court  in  certain  cases,''  concurrent  jurisdiction  is 
given  to  the  court  of  common  pleas  with  the  probate  court, 
to  enforce  the  distributiou  of  estates  in  certain  cases,  by 
petition  filed  therein  in  the  name  of  any  creditor  or  oth^r 
party,  interested  in  such  estates,  and  to  enforce  sueh  distfi- 
bution  by  proceedings  instituted  therein,  upon  the  bond  of 
such  executor  or  administrator.  So  far  as  all  these  matters 
are  concerned,  the  jurisdiction  of  the  common  pleas  is  exclu- 
sive of  every  other  court  than  the  court  of  probate,  except 
in  cases  of  appeal  to  tiie  district  court  The  provisions 
above  referred  to  show  the  intimate  connection  between  the 
court  of  common  pleas  and  the  probate  courts,  in  the  settle- 
ment of  estates,  and  demonstrate  the  propriety  of  so  con- 
struing the  law  as  to  continue  in  the  common  pleas  court  of 
the  county  where  administration  was  granted,  the  exclusive 
jurisdiction  of  actions  upon  the  bond  to  enforce  the  due 
administration  of  estates. 

It  is  said,  however,  that  the  law  of  1864,  already  quoted, 
which  authorizes  suit  in  cases  like  the  present,  does  not  limit 
or  appoint  the  forum  before  which  suit  shall  be  brought,  and 
therefore  it  may  be  brought  anywhere,  at  tiie  option  of  tiie 
party.  But  it  will  be  observed,  that  this  law  does  not  profess 
to  repeal,  nor  is  it  in  any  wise  inconsistent  with,  any  part  of 
the  act  of  1840 ;  both  acts  may  well  stand  together  in  all 
things.  The  later  act,  therefore,  which  includes  all  the  cases 
provided  for  in  section  26  of  the  earlier  law,  presumes  thcry 
will  be  prosecuted  under  the  providions  of  that  law.    And  it 
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can  not  be  Btqfqposed  the  legklatiire  iatended  to  creste  a  di^ 
tiiicti<Hi  between  cMee  like  the  present,  and  all  othen  ariong 
under  the  law,  where  the  same  policy  applied  alike  to  alL 

My  attention  has  also  been  called  to  section  566  of  the  code, 
as  bearing  npon  the  question  under  consideration.  But  to  nxy 
mind  it  has  no  just  application  to  it,  except  as  changing  the 
form  in  which  the  action  must  be  brought  That  section  is 
as  follows : 

^  When  an  officer,  executor,  or  administrator,  within  this 
State,  by  misconduct  or  neglect  of  duty,  forfeits  his  bond,  or 
renders  his  sureties  liable,  any  person  injured  thereby,  or  who 
IS  by  law  entitled  to  the  benefit  of  the  security,  may  bring  an 
action  thereon,  in  his  own  name,  against  the  officer,  executor, 
or  administrator,  and  his  sureties,  to  recover  the  amount  to 
which  he  may  be  entitled  by  reason  of  the  delinquency.  The 
action  may  be  instituted  and  proceeded  in  on  a  certified  copy 
of  the  bond,  which  eopj  shall  be  furnished  by  the  peison 
holding  the  original  thereof/' 

This  section  relates  solely  to  the  manner  in  which  soch 
actions  shall  be  brought,  not  to  the  forum.  It  will  be  remem- 
bered that  by  section  180  of  the  adnunistration  law  of  184A, 
it  was  provided  that  suits  upon  the  bond  should  be  prosecuted 
in  the  manner  provided  for  by  ^  An  act  pointing  out  the  mannw 
in  which  suits  may  be  prosecuted  on  the  bonds  of  executon," 
etc;  29  O.  L.  267.  That  act  required  suit  to  be  biought  in 
the  name  of  the  State  of  Ohio,  the  obligee  of  the  bond,  for 
the  use  of  the  party  ii\jured  by  its  breach,  on  which  judgment 
may  be  rendered  for  the  whole  penalty  ci  the  bond,  with 
leave  to  issue  execution  for  the  amount  due  tiie  injured  paitjr. 
Upon  further  breaches,  a  sdre  fadas  was  issued  upon  the 
judgment,  in  fovor  q£  the  iiyurod  party,  and  thus  further 
execution  obtained.  But  as  it  was  a  cardinal  object  with  the 
code  to  require  actions  to  be  brought  directly  in  the  name 
<»f  the  party  interested  therein,  the  above  named  law  was 
repealed,  and  section  566  of  the  code  adopted,  requiring  suits 
upon  such  bonds  to  be  brought  at  once  in  the  name  of  the 
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party  saing  for  the  beneifit  fhexeot  Such,  aod  no  more,  it 
Miemato*  Bie^  is  the  scope  and  purpose  of  this  Bection. 

In  condufiion,  I  am  of  opinion  that  this  court  has  not  juris- 
diction of  flte  cause  of  action  set  forth  in  the  plaintiff's 
petition,  and  the  demurrer,  therefore,  to  it,  must  be  sustained. 

Demurrer  sustained  and  action  dismissed. 


JOHK  OAnWALLADBR  AKD  WIFS  V.  AbNBR  H.  LoNOLBT,  R  AL. 

h  Thifl  eonrti  loj  yirttte  Qt  its  oh$mti$rf  powet,  ksftJurMiotion  of  an  aotiom 
OB  bohalf  of  one  or  more  beirt,  to  compel  an  administrator  to  render  an 
account  of  his  administration  and  distribution  of  an  estate. 

2.  Tbe  sureties  on  an  administration  bond  are  under  no  obligation  to  reader 
an  aceeunt;  before  they  can  be  held  Hable  on  their  bond,  the  liability  of 
their  princiiial  must  first  be  ascertained  and  eetaUisbed, 

Spbgial  Tbrh. — ^On  demurrer  to  petition.  The  plaintifb, 
as  heirs  of  David  B,  Bassett,  deceased,  file  their  petition 
against  the  original  administrators  of  Baasett's  estate,  and 
their  sureties;  against  the  administrator  de  bonis  non^  of  that 
estate,  and  the  other  heirs,  together  with  several  unpaid  cred- 
itors, alleging  that  the  accounts  were  fraudulent,  and  that 
there  are  moneys  in  the  hands  of  the  original  administrators 
unadministered,  and  claiming  a  distribution  to  the  heirs,  and 
praying  that  an  account  may  be  stated  between  the  plainti&, 
the  administrators  and  their  sureties,  and  that  plaintiflli  may 
have  judgment  against  the  original  administrators  and  their 
sureties,  for  the  balance  yet  unadmdnistered. 

To  this  petition,  S.  S*  Clark„  one  of  the  sureties  on  the 
original  bond  of  administration^  files  his  demurrer  for  the 
oauses: 

1.  That  this  court  has  no  jurisdiction  of  the  subject  of  the 
action. 

2.  That  plaintifib  have  not  legal  capacity  to  bring  this  suit. 

82 
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8.  That  there  is  a  defect  of  parties  plaintiff. 

4.  That  the  petition  does  not  state  £EbctB  sufficient  to  consti- 
tute a  cause  of  action  against  him. 

5.  That  there  is  a  misjoinder  of  parties  defendant. 

Lee  ^  Fishery  for  plaintiffs. 
Jacob  Bumety  for  S.  8.  Clark. 

Snow  ^  Lyndy  for  A.  H.  Longley,  Administrator. 

Spencbb,  J.  The  petition  sets  forth  that  in  the  year  1838, 
David  B.  Bassett  died  in  Hamilton  county,  leaving  a  widow, 
Sophronia,  and  three  children,  of  whom  Amelia,  the  wife  of 
Cadwallader,  and  coplaintiff  with  him,  was  one.  That  in 
October  following,  letters  of  administration  on  his  estate  were 
granted  to  said  widow  and  Flavel  Hunt,  who  gave  bond  for 
the  faithful  performance  of  their  duties,  with  Luke  Kendall 
and  S.  8.  Clark  as  sureties,  in  the  sum  of  $22,000.  That  in 
August,  1839,  said  8ophronia  intermarried  with  the  defendant, 
Longley,  and  with  him,  from  thenceforth,  jointiy  administered 
on  said  estate.  That  in  November,  1840,  certain  lands  of 
deceased,  having  been  ordered  to  be  sold  for  payment  of 
debts,  further  bonds  were  required,  and  were  entered  into  by 
said  Longley  and  wife,  with  David  Mills  and  W.  J.  R.  Leigh 
as  sureties,  with  like  condition.  That  afterward,  a  large 
amount  of  money  arising  from  such  sales,  came  into  the  hands 
of  said  Longley  and  wife,  as  such  administrators,  and  that  in 
July,  1845,  they  rendered  an  account  to  the  court  granting 
said  letters,  in  which  it  was  represented  that  said  estate  was 
insolvent;  that  the  just  claims  against  it  were  $16,211, 
while  the  assets  were  only  $18,589;  and  by  means  of  such 
representations,  induced  the  court  to  make  an  order  direct- 
ing said  administrators  to  pay  a  dividend  to  creditors  of  70 
per  cent,  on  their  respective  claims.  That  in  point  of  fact, 
said  estate  was  not  insolvent,  nor  did  it  owe  the  sums  repre- 
sented to  be  due  said  creditors,  and  allowed  to  be  paid  to 
them ;  nor  have  SMd  administrators  paid  sud  sums  ordered 
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to  be  paid  to  them,  but  retained,  and  said  Longle^ 
retains,  the  whole  amount  thereof  in  his  own  hands, 
ing  to  account  therefor  to  the  plaintiff  and  her  co 
who,  it  is  averred,  are  entitled  to  distribntion  thereof, 
in  May  or  June,  1851,  said  Longley  (his  wife  then  dec< 
and  Hunt  were  removed  from  said  administration,  an 
defendant,  Lloyd  S.  Brown,  appointed  administrator  de 
non,  in  their  stead.    Plaintiffs  make  their  coheirs  the 
itors  of  deceased ;  the  administrator  de  bonis  nofij  am 
sureties  of  said  Longley  and  wife,  defendants,  and  dei 
judgment  for  said  sum  of  |1S,589,  and  interest;  Or,  if  it 
appear  that  any  of  said  claims  against  said  estate  were 
or  said  administrators  have  paid  out  properly  any  pa 
said  assets,  then  a  judgment  against  said  Longley,  an 
bail,  for  such  balance  as  may  be  unadministered  ii 
hands. 

To  this  petition  a  demurrer  has  been  filed  by  Clark 
of  the  sureties  on  the  administration  bond.  Several  gro 
of  demurrer  have  been  taken,  which  it  is  not  deemed 
essary  to  notice  specially.  The  plaintiffii  certainly  hav 
legal  capacity  to  sue,  and  have  a  sufficient  interest  ii 
subject  of  the  action  to  bring  a  suit  in  their  own  ns 
provided  they  have  a  just  cause  of  action  at  all.  STo 
their  claim  against  tiie  demurrant  be  well  founded,  is  1 
an  improper  joinder  of  defendants  ?  The  only  groun< 
demurrer,  therefore,  to  be  relied  on,  are : 

1.  That  this  court  has  no  jurisdiction  of  the  subject  o: 
action. 

2.  That  the  petition  does  not  disclose  a  sufficient  cam 
action  against  said  defendant,  Clark. 

As  to  the  matter  of  jurisdiction,  so  £sir  as  the  peti 
seeks  to  control  the  administrators'  account,  this  ques 
seems  to  me .  settled  by  the  case  in  6  Ohio,  429,  Cra 
Oreen.  That  was  the  case  of  a  bill  in  chancery  brough 
the  next  of  kin  against  the  administrators,  alleging 
defendants  had  neglected  and  refused  to  settle  their  adi 
istratton  accounts,  or  to  make  distribution  of  the  ee 


and  coiwlvding  with  •  prater  ibr  settlameat  and  dietribn- 
tion.  The  ooutt  held  H  to  be  the  oomnen  ease  of  enfonnng 
a  traet,  and  Bay :  "It  u  a  w^l-srttl«d  coane  of  chaaceiy,  at 
'the  instance  cf  croditOTBr  l^ateei,  aad  the  next  of  kin,  to 
oompet  an  acooast  and  diatribotioB  of  doMdcnt's  estatat 
a^inet  ezecntovB  and  admioktratOTB.  The  poeitton  tbey 
occwpj  is  not  in  tfaor  own  rights  b«t  fidodary;  aud  any  op* 
vboee  intereote  they  h(dd,  may  enforce  them,  tbro<igrb  chan- 
cery, to  perfDrm  their  daty  in  the  execotioB  of  tbe  troBL" 
If  tiie  enfiNrcing  of  each  a  tnst  be  as  exercaia  of  the  Ofdi- 
nary  jnriBdiction  of  a  ohancetlw,  then  thia  court,  having 
Ae  poven  formerly  exerrised  is  ehaoeery,  poeseiBefl  juris- 
diction orer  the  aalyect  of  the  action,  w  far  as  the  accoont 
u  required ;  and  a  proper  ciaa  is  made  for  ceqmring  the  old 
account  to  be  opened  ap,  in  the  averment  that  aaeh  aoconnt 
waa  fiandnlent  and  fictitionB. 

IL  As  to  the  other  qneetion  of  jarisdictioti  involved  in 
the  platntiffis'  demand  <^  judgment  agalsit  the  soretiaa  on 
ihe  bond,  I  do  not  coamder  it  neceasary  to  decide  in  the 
present  case,  whether  an  admiuistrator'B  bond,  taken  nnder 
the  law  of  18S1,  can  be  sued  anywhere  else  than  in  the 
court  in  which  it  waa  filed,  or,  whether  the  court  of  common 
pleas  have  exclusive  jurisdiction  of  actions  Uiereosi,  as  nptm 
bonds  taken  under  the  law  of  1840.  Since  upon  the  oUmt 
ground  of  demurrer  taken,  I  am  satisfied  that  the  petition 
does  not  disclose  any  ground  of  relief,  or  olum  agalsst  Clark, 
the  surety.  80  &r  as  the  adnunistraton  have  iailed  to  ren- 
der an  account  of  their  proceedings,  or  so  far  as  the  accouat 
rendered  is  alleged  to  be  falsa,  and  a  new  and  fbrther  ac- 
count is  demanded,  the  sureties  in  the  bond  have  no  interest 
in  the  plaintidb'  claim.  There  is  do  charge  made,  nor  relief 
asked,  against  them,  in  this  partKular.  They  are  under  no 
obligation  to  account.  And  so  far  as  my  claim  is  mads 
against  ^em  on  the  bond  itself  it  is  prenatur^  and  more- 
over, with  respect  to  this,  there  is  na  oommnnity  of  interest 
between  them  and  their  codefoudants.  Before  die  aoratiss 
in  aiB  adminisbatioa  bond  can  be  held  liable  theretn^th* 


KOVEMBER  TERM,  1857. 

Mm  Otdwalteder  rad  irifc  9.  At^ner  B.  Lonifley,  et  ftl. 

- 

elaim  <^  the  plaintiff  mtigt  be  ascertained  and  esti 
against  the  principal  himself.  Under  the  admini 
law  of  1840,  this  is  required  by  express  provision,  i 
tions  182,  18S;  1  Cnrwen,  744,  746.  And  soch  h 
jacBcal  construction  under  prior  laws ;  S  Ohio,  225 
urer  of  Piekatoay  Co,  v.  HaU;  4  Ohio,  98,  Stewati  v.  7 
of  Ghampagtu  Co.;  6  lb.  240,  Treasurer  of  Montgom 
V.  I/Gwry^  et  <xL 

The  first  of  these  cases  was  an  action  of  debt 
administrator's  bond,  in  which  the  breaches  set  oi 
that  the  administratrix  did  not  return  an  accurate  sti 
of  sales,  and  of  moneys  received  and  pi^d  oat;  that 
not  presented  her  account  for  settlement,  nor  paid 
parties  entitled,  the  moneys  due  them,  but  had  wae 
funds  that  came  to  her  hands,  and  that  she  had  m 
and  refused,  though  specially  requested,  to  pay  to  p 
the  proportion  of  moneys  that  before  that  time  cam< 
hands  as  administratrix,  and  to  which  plainti^  as 
law,  were  entitled.  Held,  upon  demurrer,  &at  the 
was  not  well  brought,  because,  as  Hie  court  say,  ^  Tb 
ifi  not  the  proper  person  to  adjust  the  rights  of  partif 
ested  in  the  administration^  He  can  know  nothing 
true  state  of  the  accounts,  nor  of  the  conduct  of  the 
ietrator,  and  can  not  be  the  most  suitable  person  to 
or  defend  them.  It  is,  therefore,  that  it  would  seei 
proper  to  hold  him  only  responsible  where  the  righi 
claimant  has  been  judicially  established,  either  by  set 
with  the  court,  or  judgment  in  an  action  direct  agai 
administrator.  We  consider  it  much  the  safer  doc 
require  proceedings  first  against  the  administrator  1 
ftud  only  lUlow  a  resort  to  the  surety  when  nothing 
ooBsidered  but  the  question  oi  payment 

A  petition  where  the  case  shows,  as  here,  that  tl 
been  a  judicial  settlement  of  the  admioistratorB'  a 
which  has  not  yet  been  successfully  impeached,  i 
which  it  appears  that  the  plaintiffs  have  no  interesi 
money  sought  to  be  recovered. 


JakB  CUvkUkdw  ud  wilt  t.  Abaw  B.  LomW.  •*  (l- 

Tbe  second  case  cited,  while  it  approveB  <^  the  decinon 
in  the  firat,  qoalifiea  the  principle  laid  dowo,  and  restricta  it 
within  muc^  narrower  hoonde. 

This  was  an  action  brought  upon  an  admioistrator'B  bood 
b;  a  creditor  of  the  estate,  in  which  it  was  averred  that  the 
plaintiff  had  obtuned  a  judgment  agfuost  the  adminntratots, 
and  that  aeaeta  to  a  oertun  amoont  had  come  to  their  hands 
which  they  had  wasted,  bat  there  was  no  avermeat  that  an 
execution  had  ieaaed  on  the  jadgment,  or  of  any  adjudica- 
tion  that  the  administrator  had  wasted  the  aeaetB,  The 
court  held  that  the  action  was  not  prop^'ly  brought,  because 
*'  a  devastavit  oan  not  he  first  established  in  Uie  suit  against 
the  administrator  and  his  sureties  upon  the  bond,"  hut  mnet 
first  be  established  in  some  other  way.  Same  point  in  the 
case  in  6  Ohio,  240. 

Now,  in  the  case  before  us,  so  far  as  it  is  averred  that  the 
•dministrators  of  Baaeett  have  &lBely  held  out  oertun  debts 
as  existing  against  the  estate  for  wl^ch  appropriatioDB  have 
been  made  and  the  money  fraudulently  paid  or  retained  by 
tiie  administrators,  it  presents,  suhetantially,  a  case  of  da>a»' 
tavit,  or  wasting  of  the  property  of  the  estate,  and  is  identi- 
cal with  the  case  first  above  citej.  And  in  so  far  as  it  alleges 
no  deva^vU,  butthe  non-payment  to  the  plaintifis,  as  distrib- 
utees of  the  estate  of  Bassett,  it  shows  no  a^udged  chum  io 
th«r  &vor,  uther  by  settlement  or  by  action  against  the 
administrators,  and  is  identical  with  the  case  Crst  above 
cited,  and  must  be  governed  by  it. 

I  am  of  opinion,  therefore,  that  in  neither  point  of  view 
does  the  petition  disclose  any  cause  of  action  against  the 
sureties  of  Bassetf  s  administrators,  as  to  whom  the  petition 
ought  to  be  dismissed.  The  demurrer  is  sustained,  and 
judgment  will  be  entered  ap<Hi  it  in  favor  of  Clark,  for  ki& 
oosts. 

Demurrer  soatained. 


NOViaiBBR  TEEM,  1867. 


SoeniM*  eur*  >.  A  bn  or  PlM  Li 


SOOKATES  QlATS  V.  A  BaFT  of  PiHB  LDKB8B,  ETC. 

A  rftft  of  lumber  U  not  a  wftter-<srftft,  within  the  oon torn  platlon  of  the  atetute 
regulating  watercraftf,  nayigating  the  waten  within  or  bordering  upon 
thUStato. 

Special  Tbrh. — Od  demurrer  to  answer.  This  was  an 
action  ander  the  water-craft  law,  institated  agunst "  a  raft  of 
inoe  lumber  without  a  name,  navigating  the  waters  within 
and  bordering  upon  the  State  of  Ohio,"  to  recover  for  an 
injury  to  the  plaiotiff"e  flat-boat,  in  conaequence  of  the  im- 
proper navigation  of  a  raft  of  pine  lumber.  The  defendant, 
by  ita  owner,  pat  in  an  answer  denying  that  the  raft  was  a 
water-craft,  or,  as  such,  was  liable  to  s^zore  under  a  warrant 
of  attachment,  and  alleges  that  the  lumber,  without  any  pro- 
pelling power  being  attached,  was  floated  from  the  head 
waters  of  the  Allegheny  to  Cincinnati  for  market,  and  was 
separated  into  distinct  platforms  temporarily,  so  as  to  be  con- 
ventendy  taken  apart  wherever  a  market  could  be  foond.  A 
demurrer  was  filed  to  the  answer,  contending  that  supposing 
all  these  facts  to  be  true,  they  did  not  show  that  the  raft  was 
not  a  waterH»»ft. 

£tn^,  Anderson  ^  Seye^  for  plaind£ 

lAncoln,  Smith  f  Wamock,  for  defendant 

BpmoBR,  J.  I  soppose  that  the  very  term  ^water-craft" 
-  implies  some  degree  of  skill  and  adaptation  for  the  purposes 
of  navigation  in  the  manu&cture  of  the  oraft,  and  could  not 
property  be  applied  to  a  number  of  logs  put  temporuily 
together,  to  be  brought  into  maricet,  without  any  reference  to 
their  use  in  navigation,  for  the  porpoee  of  Uade  or  com- 
tnerce. 

Dmnnprar  nvArmlArl.  nnH  Br>tinn  diaTninWH]. 


i*B  n.  r.  Otgo*  *.  OMwa«  ri 


John  H.  F.  GaoEira  v.  Qebtrcdb  FBOin>H0F. 

A  femt  topert  u  not  compatent  to  enter  into  contnwU,  m  m  (o  ^Ta  a  per- 
son*] remedy  egkliut  faer.  Bhe  iat,j  become  entitled  to  property  Tor  her 
Mpftrate  ute  uid  pledge  the  nme  mi  tnake  It  anawertble  Ibr  her  eng«ge- 
mentB,  but  no  penonkl  decree  am  be  made  sgkiiut  her.  nie  creditor 
mtut  proceed  in  rtm  agalnit  the  property. 

GmoiAL  T^ — ^Prooeeding  in  error  to  revww  a  jodp- 
meat,  rendered  in  ^vor  of  (be  deibndant,  1>7  Storar,  J^  »t 
ipecial  term  of  May,  a.  l>.  18S7. 

The  &et8  are  gnffioieotly  stated  in  the  dedaoo. 

Forrest  f  Joachim,  for  pluutaff  in  error. 

SaUOf  Andrews  ^  McCook,  fi»  d^endaot  in  error. 

Ghouob,  J.,  detiTered  the  f^miao  of  the  court 

The  questioH  tu  be  decided  ia  tiiis  case  arcwe  belcw  opoo  a 
demoner  to  th*  petition.  It  wai  itated  that  the  defendant  and 
her  boeband,  tiien  living,  made  a  ppomiBSory  note,  payable  to 
the  pbuntiffL  In  tbe  promiaaory  note,  which  is  rather  in  the 
form  of  a  certificate,  but  also  contains  a  promise  to  pay  $276 
one  year  after  its  date,  there  is  this  ex[H«fi8ion :  "  To  secure 
said  debt,  we  pledge  our  house  and  lot  and  other  pTO}>er^." 

The  petition  stated  that  after  the  death  of  her  husband, 
the  defendant  promised  to  pay  tbe  debt  That  time  was 
j^ven  at  her  reqDest,  which  has  elapsed,  but  die  failed  to  pay. 

It  was  stated  that  the  defendant  and  her  hosbaod  kej^  a 
boarding'honse,  and  the  connderat»Hi  of  the  note  wsa  gro- 
ceries fnmiBhad. 

It  was  stated  that  tin  husband  owned  a  {Meoe  oS  property 
which  he  sold,  and  with  the  proceeds  porehaasd  anoibar, 
which  was  oonveyed  to  the  wife,  and  held  as  her  eeparats 
estate ;  and,  also,  that  the  hosbaad,  at  his  death,  owned  a 
lai^  amount  of  personal  property,  of  which  the  defendant 
took  possession,  and  holds  as  ber  individual  property,  and 
refuses  to  apply  to  the  payment  of  the  husband's  debts. 
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The  only  reBef  asked  is  &  personal  JQdgtuent  agaioet  tbd 
defendant  for  the  amount  of  tiie  note  and  interest 

We  think  the  demurrer  in  this  case  was  properly  soat^ned. 
It  is  quite  clear  that  a  fenu  eovert  is  not  competent  to  enter 
into  contracts  ao  as  to^  ^ve  a  personal  remedy  against  her. 
Although  she  may  become  entitled  to  property  for  her  sepa- 
rate use,  ahe  ia  no  more  capable  of  contractiDg  than  before. 
She  may  pledge  hw  separate  property,  and  make  it  anawEo-- 
able  for  her  engagomenta,  but  no  personal  decree  can  be 
made  against  her,  the  court  must  proceed  in  rem  against  the 
property ;  1  Mylne  A  Crwg,  105,  Ayleii  v.  Askion;  1  Madd. 
259,  Francis  v.  Wigzdl.  That  the  rights  of  others  to  deal 
with  a  married  woman  as  ajenu  sole,  are  limited  by  provisions 
of  the  ^fts  to  her  separate  ose,  Is  the  princi[de  of  all  the 
equitable  jurisdiction  on  this  sul^ect ;  4  Mylne  &  Crug,  87, 
89,  Scott  T.  Dams;  12  Grattan,  425, 480,  Nixon  v.  Rose;  S  John. 
C^  77,  M.  S!.  ClatreK  v.  Jaqua.  8ach  being  the  cui^  of  the 
right,  it  must  be  restricted  to  some  proceeding  against  the 
property,  and  can  not  authorise  *  personal  doeree  or  judg- 
ment 

The  note  in  this  case,  iodependent  of  any  daim,  to  charge 
any  separate  estate  of  the  defendant  as  a  feme  oevtrt,  was,  at 
law,  T<Md. 

The  present  action  is  not  brought  to  dutfge  any  pn^rty 
which  may  have  been  held  by  the  defendant  as  separate 
•state.  To  create  sack  a  cluuge  an  tuteotioa  must  be  alleged, 
which  may  be  ezpren  or  may  be  implied  from  the  oircnm* 
fltanoee.  Whether  soch  an  intention  actually  existed  in  this 
case,  or  ooidd  be  inferred,  need  not  be  decoded,  as  the  case  is 
not  brought  with  that  view,  A  personal  demand  is  Baserted, 
and  this  cleariy  oonld  not  arise  apon  the  Dote.  Was  it  ere' 
ated  by  any  subsequent  promise  1  For  tbis  subsequent  prom- 
ise, no  oonnderation  is  stated  or  daimed.  Sotaething  is  said 
of  a  forbeanutoe,  but  a  forbearance  at  a  tinat  which  has  no 
existence  can  not  be  a  oonnderatian.  There  most  be  some* 
flnng  to  ft>ri)e«r,  or  dure  can  be  no  forbearanoe. 

The  JBi%meDt  miwt  be  afflnned. 


W.  A.  W«vk  *  8m  9.  HUoImU  *  Wi 


W.  A.  WoBK  k  Son  v*  Mitchbll  &  Wahzbr. 

When  a  petition  sets  forth  a  contract  for  the  sale  and  delivery  of  goods,  to 
be  delivered  in  lots,  at  different  times,  and  assigns  two  breaches,  one  that 
those  actually  delivered  did  not  correspond,  in  quality,  with  the  terms  of 
the  contract;  the  other,  Uiat  a  portion  contracted  for  were  not  dalivered 
at  all:  this  constitutes  two  distinct  causes  of  action,  which  the  code 
requires  to  be  separately  stated ;  and  the  petition,  if  faulty  in  this  res- 
pect, will,  on  motion,  be  required  to  be  remodeled. 

Special  Term. — On  motion,  by  defendants,  to  require  the 
plaintiffs,  in  their  amended  petition,  to  separate  their  causes  of 
action  into  distinct  counts.  The  contents  of  the  amended 
petition  are  sufficiendj  stated  in  the  decision. 

Sjtngy  Anderson  ^  Sage  and  Edward  Woodruffs  for  plaintifb. 

TUderij  Bairden  ^  Ourwenj  for  defendants. 

Storbr,  J.  The  defendants  move  to  strike  out  portions  of 
the  plaintiffs'  petition,  and  to  require  them  to  make  separate 
claims,  as  it  is  assumed  that  distinct  causes  of  action  are 
blended  in  the  count. 

The  plaintifis  declare  upon  a  contract,  which  they  aver 
was  made  by  them  with  defendants,  for  the  sale  and  delivery 
of  ^^  four  hundred  tierces  of  beef,  to  be  sugar-cured,  sweet, 
and  every  way  of  good  and  merchantable  quality,  properly 
canvased,  and  packed  in  good  and  sufficient  tierees,  proper 
and  ready  for  shipment  to  the  plaintiff  in  New  Tork,  and 
to  be  delivered  in  lots  of  not  less  than  twenty-flve  tierces 
each,  viz :  One  hundred  tierces  in  the  month  of  May,  1865 ; 
one  hundred  tierces  in  June ;  one  hundred  in  July ;  and  one 
hundred  in  August ;  to  be  paid  for  by  plaintifi  at  the  rate 
of  eleven  cents  per  pound*  It  is  dien  averred  that  the 
defendants  delivered,  upon  the  contract,  in  May  and  Jun^ 
two  hundred  and  one  tierces  of  beef^  whioh  were  stated  in 
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W.  ▲.  W«rk  *  Son  V.  MItokaU*  Wanur. 

the  bills  of  lading,  to  weigh  68,850  pounds,  for  which  quan- 
tity the  pl^ntiffi  paid  the  defendants ;  and  further,  the  plain- 
tiffs state  that  they  were  ready,  willing,  and  able  to  have  re- 
ceived and  paid  for  the  remainder  of  the  beef,  if  the  defend- 
ants had  delivered  it.  There  is,  then,  this  allegation :  ^  But  the 
defendants  did  not,  nor  would  not  furnish  and  deliver  to 
the  plaintiffs  four  hundred  tierces  of  beef,  as  contracted  for. 
On  the  contrary,  the  two  hundred  and  one  already  delivered 
were  not  such  as  they  contracted  to  sell  and  deliver,  in 
quantity  or  quality,  by  means  of  which  they  were  oompelled 
to  sell  at  a  great  loss,  for  which  they  claim  the  defendants 
shall  indemnify  them." 

It  is  also  claimed,  that  in  consequence  of  the  non-delivery 
of  the  remainder  of  the  beef,  they  have  been  deprived  of  the 
profits  which  they  would  have  derived  from  the  sale  thereof; 
and  for  this  they  ask  remuneration. 

It  is  evident  the  plaintiff  assert  two  causes  of  action ;  and 
the  question  is,  are  they  such  as  the  code  requires  to  be  sep- 
arately stated  ?  The  language  of  section  86  is :  ^  Where  the 
petition  contains  more  than  one  cause  of  action,  each  shall 
be  separately  stated  and  numbered.'' 

There  can  be  no  objection  to  the  joinder  of  both  these 
causes  of  action  in  the  petition,  as  assumpsit  would  lie, 
before  the  code,  for  each,  and  the  same  pleas  might  be 
made  to  both.  But,  as  well  before  the  code,  as  now,  in 
every  such  case  there  must  be  separate  counts. 

Under  our  present  practice,  especially,  the  plaintifb  ought 
to  be  held  to  the  requisition  of  our  new  system,  not  only  to 
preserve,  as  far  as  practicable,  the  legal  distinctions  that 
exist  between  the  causes  of  action  embraced  in  their  petition, 
but  to  enable  the  defendants  to  answer  fully,  definitely,  and 
clearly,  so  that  the  facts  alleged  may  be  traversed  or  admitted, 
and  the  court  be  able  to  understand  the  precise  points  in 
controversy. 

We  must  require  the  plaintiff  to  remodel  their  petition,  1^7 
stating,  in  distinct  clauses,  the  claims.  First,  upon  the  war- 
ranty of  quality,  which  is  alleged  as  the  ground  to  recovw 


W«       SUPERIOB  COURT  OP  dNCIIffNATI. 

W.  ▲.  Work  *  8<Hi  fu  WtekeU  *  W«Maer. 

the  smoont  of  loos  tNutained  by  the  aesumed  QnsoimdneBe 
of  the  beef.  Secondly,  apon  the  breach  of  ooDtract  to 
deliver  the  remaining  two  hundred  tierces.  Thirdly,  for 
the  deficiency  in  the  weight,  as  pud  for,  and  what  it  act- 
ually should  be. 

Other  qaestions  are  made,  bat  we  do  not  think  it  proper 
to  prejudge  the  case  by  affirming  general  principles,  which 
it  may  not  be  just  to  either  party  to  apply  until  the  action 
k  tried  upon  its  merits. 

There  is  much  in  the  petition,  by  way  of  narration,  that 
might  be  dispensed  with,  and,  as  a  genend  rule,  ought  to  be 
omitted,  it  being  the  statement  of  evidence  rather  than  the 
pleading  of  a  fact  necessaty  to  make  out  the  plaintifis'  case. 
We  will  not  now  indicate  what  diould  have  been  left  out, 
but  permit  the  plaintifK  to  restate  their  causes  of  action.  The 
fault  is  not,  as  we  find,  from  the  pleadings  submitted  to  us 
in  a  great  majority  of  eases,  that  there  is  too  much  averred, 
but,  on  the  contrary,  by  finr  too  little.  While  we  should 
guard  the  code  from  abuse  on  the  one  hand,  by  the  repeti- 
tion of  the  same  facts  and  all  unneoessaiy  verbiage,  espec- 
ially the  use  of  words  strung  together  to  describe  the  same 
fiM>t,  when  they  are  all  synonymous,  we  must  vindicate  the 
system,  by  requiring  at  leasl^  a  clear  and  explicit  setting 
forth  of  the  cause  of  aotion  in  language  that  is  not  equiv- 
ocal, or  so  brief  that  it  may  require  other  words  to  be  inter- 
posed before  it  can  be  understood. 

The  motion  to  compel  the  causes  of  aotion  to  be  restated, 
and  the  petition  to  be  remodeled,  is  granted* 
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SobMt  Hcflngor,  AnlgBM,  ato.  9.  GoviogtoB  it  tmliigtOB  BaHtmUI  Go. 


Robert  MgGrbgor,  Assioneb  of  George  Milke  A  Co.  v. 
The  Covington  and  Lexington  Railroad  Company. 

L  A  oontrad  et  sale  of  petaonal  property,  »t  a  given  price,  to  "he  redneed 

to  the  lowest  sam  accepted  by  the  vendor  at  fiiture  sales  within  a  giye« 
period,  is  not  void  as  a  wager. 

3.  A  sale  by  a  corporation  of  its  own  obligations  for  the  payment  of  money, 
such  as  railroad  bonds,  is  a  contract  for  the  loan  of  money.  It  matters 
not  what  the  form  of  a  transaction  may  be,  where  one  party  advances 
money  to  another,  to  be  repaid  at  a  future  day,  it  is  a  loan :  and  if  the 
sum  to  be  repaid  be  greater  than  the  sum  advanced,  with  lawfhl  interest, 
the  contract  is  usurious,  and  will  not  be  enforced,  either  at  law  or  in 
equity. 

8.  The  statute  ot  December  15,  1862,  relatiag  to  the  sale  of  bonds  of  rail* 
road  companies,  3  Curwen,  2093,  authorixing  the  sale  of  such  bonde,  al 
such  prices  as  the  directors  may  choose  to  takoi  does  not  apply  to  foreign 
corporations. 

General  Term. — ^Proceeding  in  error  to  reverse  a  jndg* 
ment  rendered  at  the  June  speeial  term,  a.  b.  1856,  in  &Tor 
of  the  defendant  upon  a  demurrer  to  the  plaintiff's  amended 
petition. 

The  amended  petition  averred  that  the  defendant,  a  bodj 
corporate  under  the  laws  of  the  State  of  Kentucky,  sold  the 
plaintiff's  assignors,  George  MUne  k  Co.,  in  April,  1854> 
twenty-five  of  defendant's  second  mortgage  bonds  of  |1,000 
each,  at  the  price  of  eighty-seven  and  a  half  cents  on  tiie 
dollar ;  that  at  the  time  there  was  no  established  market 
value  for  said  bonds ;  that  it  was  then  agreed,  on  the  part  of 
defendant,  that  in  case  it  should  dispose  of  any  oUier  of 
the  same  class  of  bonds,  in  the  city  of  Cincinnati,  before  the 
1st  of  September  next  ensuing,  at  a  less  rate,  the  defendant 
would  refund  to  Milne  ft  Co.  the  difference  between  the 
lowest  sum  at  which  they  should  be  thus  sold  and  the  pvioe 
so  pud  by  Mibfee  &  Co. ;  that  the  sum  paid  by  Milne  ft  Cov 
was  not  intended  as  an  absolute  payment,  but  a  contingent 
paymeut  only,  the  true  price  to  be  paid  by  Milne  ft  Ca 
depending  upon  the  subsequent  sales  of  bonds  of  that  class 
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and  description,  by  the  company,  and  to  be  fixed  at  the 
same  rate,  in  the  event  of  lower  subseqaent  Bales  being  made ; 
that  defendant,  within  the  time  specified,  did  eell  ita 
bonds,  in  the  Cincinnati  market,  at  the  rate  of  seventy  cents 
on  the  dollar;  the  dlficrence  between  which  and  the  sum 
advanced,  phuntiff  seeks  to  recover,  and  demands  jadgment 
for  it. 

Cormne,  Haya  ^  Sogers,  for  plaintiff  in  error. 

Lord  ^  Wright,  for  defendant  in  error. 

Sfbrcbb,  J.,  delivered  the  opinion  of  the  court. 

If  the  bonds  sold,  or  agreed  to  be  sold,  in  this  case,  had 
been  the  bonds  of  another  oorapany  or  perstm  than  the 
defendant,  I  am  of  opinion  that  the  plaintiff  woald  have 
shown  a  good  cause  of  action.  In  that  event,  the  case 
made  sabstanti^y  is,  tiiat  the  parties  were  contracting  for 
the  purchase  and  sale  of  an  article  as  to  which  there  was  no 
cert«n  or  then  established  market  valoe,  bnt  in  cooddera- 
tion  that  Milne  &  Co.  would  advance  a  certain  sum,  defend- 
ant  agreed  that  they  should  have  the  bonds  at  Uiat  price 
certain,  and  at  the  lowest  sum  for  which  tbey  should  be  sold 
during  the  ensuing  season.  This  is  not  a  wager  upon  the 
market  value  of  the  bonds,  during  the  season  stipulated  for, 
bat  a  contract  to  sell  the  bonds  at  the  lowest  sum  they  may 
have  been  sold  for  daring  the  season,  the  price  in  any  event 
not  to  be  more  than  the  sum  advanced.  The  sale  is  abso- 
late;  the  price  may  depend  upon  a  contingency,  or  be  fixed 
by  a  future  agreed  event.  Or  the  contaw^  may  be  consid- 
ered, in  another  aspect,  as  one  where  the  vendor  stipulates, 
in  connderation  that  the  vendee  purchases  at  a  certain  price, 
that  the  market  value  of  the  article  shall  not  be  less  within 
a  given  period.  This  is  a  contract  which  may  be  beneficial 
to  bolii  parties,  and  therefore  is  not  in  the  nature  of  a  wager. 
It  benefits  the  vendor  in  securing  a  certain  sale  of  the  prop- 
w^,  and  it  bmiefits  the  vendee  in  securing  himwlf,  for  a 
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limited  period,  againrt  a  depredation  of  the  artic 
market. 

But  the  case  really  presented  is  not  one  of 
property  with  a  stipulation  as  to  future  price,  but 
a  loan  of  money,  by  the  defendant  from  Milne  I 
terms  of  which  are,  that  Milne  k  Co.  advance  a  cer 
and  take  the  bonds  of  the  company  for  repaymen 
ture  day,  discounting  them  at  a  greater  rate  of  int 
is  allowed  by  law.  And  the  real  aspect  of  this  p 
that  of  a  plaintiff  asking  specific  performance  of  < 
for  a  loan  of  money  upon  usurious  terms ;  that  is, 
is  substantially  called  upon  to  require  the  defendai 
mit  to  a  sale  of  its  own  paper,  discounting  1 
thirty  per  cent,  of  its  value. 

It  matters  not  what  the  form  of  a  transaction 
where  one  party  advances  money  to  another,  to  be 
a  future  day,  it  is  a  loan;  and  if  the  sum  to  be  ] 
greater  than  the  sam  loaned,  with  lawful  interest 
tract  is  usurious,  and  will  not  be  enforced,  either 
in  equity. 

It  might,  and  perhaps  would  have  been  other 

the  defendant  been  an  incorporation  created  by  ti 

Ohio.    By  the  act  relating  to  the  sale  of  bonds  o 

'  companies,  8  Ourwen,  2098,  passed  December  15, '. 

^  provided:  ^^That  the  directors  of  any.  railroad 

authorized  to  borrow  money,  and  to  execute  bonds 
^  issory  notes  therefor,  may  sell,  negotiate,  mortgage 

!^  the  same,  etc.,  at  such  rates  and  for  such  prices 

^  opinion  of  the  directors,  will  best  advance  the  i 

^  such  company,  and  if  such  notes  or  bonds  are  sole 

^  oount,  such  sale  shall  be  as  valid  in  every  respect, 

^  securities  as  binding  for  the  respective  amounts  th< 

^  they  were  sold  at  their  par  value." 

i  This  law  evidentiy  applies  to  domestic  corporat 

fi       ^  and  was  intended  to  enlarge  the  power  conferred 

t  road  companies  by  prior  acts,  to  borrow  money  a1 

f  interest  not  exceeding  seven  per  cent.    It  has  no  a 
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to  foreign  corpcnnatioiit,  aa  to  wlio  them  same  prcmsimis  im 
regard  to  loans  of  money  apply,  as  to  private  indindaaLa^ 
or  oi^er  companiefl. 

Upon  the  whole  case,  then,  we  are  of  opinion  diat  the 
demurrer  was  properly  sustained,  and  the  jadgment,  thera^ 
fore,  will  be  affirmed. 

Judgment  affirmed. 


MiLius  &  Bbother  v.  W.  E.  Maiish,  bt  al. 

1.  It  is  too  late  lo  ask  «pon  a  trial,  or  final  Kearing,  for  tho  dinmisMl  of  aa 
action  for  the  want  of  other  proper  parties;  wheneveat  tlMM  if  a  defaet 
of  parties,  the  defendant  may  demm  and  set  i^  the  fact 

2.  The  whole  theory  of  the  code  practice  is  founded  upon  the  leading  idea 
that  an  action,  once  pending,  shall  not  be  permitted  to  fkil  if  by  amend- 
ment any  defects  in  pleading  can  be  remedied. 

3.  The  court  are  not  required  to  await  the  pvesenee  of  attorneys  er 
their  clients,  when  it  is  desirable  to  reinstmct  the  jury  upon  matters 
of  law. 

GmnsRAL  Tbrm. — ^Proceeding  in  enror  to  revewe  a  judgment 
rendered  by  OholsKHi,  J.,  in  favor  of  Mardi,  plaintifT  below, 
at  May  term,  a.  d.  1867. 

The  fiBu^ts  are  smffieienily  stated  in  the  decision. 

Pugh  ^  Kirky  for  plaintiiB&  in  errot. 

Strait  ^  HoUisteTy  for  Marshy  defendant  in  error, 

8T0RBR,  J.,  delivered  the  opinion  of  the  court 
The  defendant  in  error,  Marsh,  filed  his  petition  below,  at 
special  term,  against  Dorr  k  Arnold,  and  the  plaintiff  in  eirar, 
claiming  that  he  had  recovered  judgment  at  the  January 
term,  1857,  of  thiff  oo«rt,  against  Dorr  k  Arnold,  for  f281, 
who  were  insolvent^  and  have  no  property  liiat  can  be  sab* 
jected  by  execution ;  and  that  Milius  ft  Brother,  the  plaiD- 
tiffs  in  error,  w««  indebted  to  Dorr  k  Arnold  to  a  Muilar 


NOVEMBER  TERM,  1867. 


MUliu  *  BrotlMr  ».  W.  ■.  M arah,  et  al. 


amoant,  which  sum,  he  charged,  ougbt  to  be  subjected 
payment  of  hifl  judgment. 

The  defendants,  MiliuB  &  Brother,  answered,  and  ti 
was  set  down  to  be  tried  before  Gholson,  J. ;  tiie  q 
submitted  being  whether  such  indebtedness  existed 
alleged  by  plaintiff.    As  the  proceeding  was  in  the  m 
a  bill  of  equity,  it  seems  a  jury  was  impanneled  to  pai 
&e  facts.   Testimony  was  admitted  to  prove  them,  anc 
the  case  was  pending  before  the  jury  the  counsel  for 
ft  Brother  moved  the  court  to  dismiss  the  proceedings 
want  of  proper  parties.    He  also  asked  the  court  to 
that  "  if  Dorr  ft  Arnold  were  only  part  of  a  firm  int< 
ia  the  event  of  the  suit,  and  were  not  interested  as  tl 
of  Dorr  ft  Arnold,  the  jury  must  find  for  Dorr  ft  A 
The  court  was  also  asked  to  charge  ^^  diat  if  Dorr  ft  j 
bad  made  an  assignment,  and  thereby  lost  their  interest 
claim,  they  were  not  the  proper  parties,  and  the  jur 
find  for  MiliuB  ft  Brother."    The  court  refused  the^e  i 
motions  as  they  were  made,  and  gave  the  case  to  the 
wiio  retired,  and,  not  being  able  to  agree,  returned  ' 
court  under  the  charge  of  the  sheriff  and  asked  for  ii 
tion  upon   some   point  of  law   connected  with  the 
The  judge  repeated  to  them  his  former  charge ;  whei 
tiiey  retired,  and  afterward  agreed  upon  their  verdict 

When  the  jury  came  into  court  for  instructions,  neith 
defendants,  Milius  ft  Brother,  nor  their  counsel,  were  pi 
Ifaoogb  it  appears,  by  the  bill  of  exceptions,  they  had 
sent  for  in  the  different  court  rooms  but  could  not  be  1 

We  are  now  asked  to  reverse  the  judgment  of  tiie 
below  for  the  refusal  of  the  judge  to  allow  the  variov 
tions  of  tiie  defendants,  already  referred  to,  as  well  ] 
giving  instructions  to  the  jury  after  they  had  retired  to 
erate,  and  when  the  defendants  and  their  counsel  were  a 
from  court 

It  will  be  readily  seen  that  the  action,  in  which  thee< 
eeedingis  were  had,  was  equivalent  to  a  creditor's  bill 
before  they  can  be  efilectualy  there  must  be  a  final  decj 

88 


614       SUPERIOB  COURT  OF  dNODTNATL 


mm 


MiUu  *  Brother  •.  W.  B.  Manh,  ti  A 


the  oourt  upon  the  facts  found.  That  decree  is  to  be  rendered 
upon  the  whole  case,  and  the  verdict  of  the  jury  is  but  evi- 
dence ;  it  is  not  conclusive  upon  the  court,  who  taroly  will  pass 
upon  the  whole  subject-matter  without  the  interposijtion  of  a 
jury. 

If  a  juty  is  called,  it  is  but  to  aid  the  judge  in  fonning  his 
opinion,  and  their  only  function  is  to  pass  upon  the  fsbcts,  as 
they  are  submitted  to  the  court,  to  establish  or  defeat  tke 
claim  set  up  by  the  plaintiff.  Hence,  all  questions  of  plead- 
ing, and  all  defects  in  the  form  of  action,  are  to  be  deter- 
mined solely  by  the  court.  They  do  not  belong  to,  nor  can 
they  be  considered  by,  the  juiy. 

Wh^i  the  judge  was  asked  to  dismiss  the  action  {or  the 
defect  of  parties,  when  the  case  was  on  trial,  he  very  prop- 
erly denied  the  motion.  It  was  not  the  time  to  interpose  the 
objection,  as  the  party  making  it  is  supposed  to  have  knovn, 
when  he  filed  his  answer,  who  the  proper  pi^es  were,  and 
might,  upon  application  to  the  court,  have  required  th^n  ta 
be  made  defendants. 

By  the  third  clause  of  secticm  372  of  the  code,  authorily  ib 
conferred  upon  the  court  to  dismiss  an  action,  without  preja- 
dice  to  a  future  action,  for  the  want  of  necessary  parties,  bnt 
this  is  left  to  the  sound  discretion  of  the  judge  before  whom 
the  case  is  to  be  tried.  In  no  case  can  he  be  suffered  arbi- 
trarily, or,  as  a  matter  of  course,  to  exercise  or  exceed  the 
power. 

The  whole  theory  of  our  system  of  practice  is  founded 
upon  the  leading  idea  that  the  action  once  priding  shall 
not  be  permitted  to  fail  if,  by  amendment^  any  defects  in 
pleading  can  be  remedied.  Hence,  the  most  liberal  per- 
mission is  given  to  either  party  to  change  the  allegations  in 
the  petition  or  answer,  and  to  alter  or  redress  the  frame- 
work of  both  or  either  so  as  to  present  the  true  caoae  of 
action;  thus  correcting  all  conceivable  errors,  and  while 
the  parties  are  in  court,  compelling  them  to  exhibit  their 
whole  caee.    This  is  the  result  of  a  just  construction  of  the 
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different  sections  in  chapter  vii,  title  vii,  of  the  code, 
sections  34,  S6,  86,  87,  and  40,  under  title  iii. 

Whenever,  then,  there  is  a  defect  of  parties,  the 
ant  may  demor,  and  set  up  the  fact ;  or,  if  the  court 
discover  the  objection,  upon  trial,  they  may  dir 
proper  parties  to  be  made.  In  no  conceivable  case, 
when  the  parties  in  litigation  have  been  negligent,  o 
the  court  are  asked  to  dismiss  the  action  without  pr 
can  it  be  said  that  a  petition  should  be  dismissed 
want  of  parties,  if,  by  any  mode  or  construction  kn 
the  code,  the  persons  alleged  to  be  interested  can  I 
pelled  to  appear. 

Before  the  enactment  of  the  code,  even  a  suit  i 
abate  for  the  defect  of  parties.  The  defendant  un« 
statute  might  plead  the  matter  in  abatement,  suggest 
names  of  the  parties  who  were  interested  as  joii 
tractors  or  otherwise,  and  have  process  then  issued  t< 
them  parties ;  the  non-joinder  did  not,  as  at  comm< 
afiect  the  action  in  any  manner.  And  if  no  plea  in 
ment  was  filed,  the  plaintiff  might  recover  agair 
defendants  who  were  named,  however  others  migh 
been  liable  upon  the  same  instrument.  He  was  boui 
to  prove  his  cause  of  action,  as  he  alleged  it  in  his  d  i 
tion,  and  could  not  be  defeated  by  any  proof  on  tri  ', 
a  part  only  of  the  debtors  were  sued. 

In  the  present  case,  the  firm  of  Dorr  k  Arnold,  it  \ 
was  composed  of  more  persons  than  those  against  i 
the  petition  was  filed,  and  without  any  objection  being  i 
by  demurrer,  or  answer  on  the  part  of  the  defendants,  ! 
&  Brother,  and  while  the  members  of  Dorr  &  Arnoh 
in  default  for  answer,  admitting,  thereby,  the  allegati : 
the  petition,  it  was  attempted  on  the  trial  to  dispose  i 
"whole  case  in  the  very  summary  way  we  have  a 
indicated. 

The  judge,  very  properly,  we  think,  overruled  the  ni 
of  the  defendants,  and,  with  equal  propriety,  refuei 
charge  as  was  requested. 
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n.  Another  charge  seems  to  have  been  aeked  of  the 
judge,  which  required  of  him  to  inform  the  jury  that  if 
they  believed  that  an  assignment  had  been  made  by  Dorr 
ft  Arnold,  of  the  claim  sought  to  be  subjected  by  the  plain- 
tifi*,  before  the  petition  was  filed,  the  action  could  not  be 
fliQstained. 

On  a  careful  examination  of  the  bill  of  exceptioDS,  it 
does  not  appear  that  there  was  any  evidence  to  authorize 
such  a  charge,  and  it  would  therefore  be  an  hypothetical  one 
if  given.  No  court  is  required  thus  to  charge  a  jury;  their 
duty  is  to  deal  with  facts,  not  supposition — ^to  state  the  law 
fiilly,  as  it  arises  upon  the  testimony  before  them ;  all  eke  ib 
mere  supererogation. 

UL  It  is  charged  also  as  error  that  the  judge  gave  in- 
structions to  the  jury  after  they  had  retired,  when  the 
defendants  and  their  counsel  were  absent,  and  the  claim  is 
asserted  that  he  had  no  such  right. 

The  bill  of  exceptions  discloses  the  &ct  that  the  defend- 
ants' counsel  was  called,  but  could  not  be  found  in  the 
court-room,  and  the  judge  being  requested  by  the  jury  to 
reinstruct  them,  permitted  them  to  come  into  court,  when 
he  restated  his  former  charge. 

We  find  in  this  nothing  that  was  not  strictly  appro- 
priate to  his  judicial  duty ;  in  fact,  nothing  that  he  was  not 
bound,  in  justice  to  the  case  and  the  parties  also,  to  do, 
when  requested  by  the  jury. 

It  has  been  the  usual  practice  in  all  our  courts,  and  has, 
as  we  understand,  never  been  doubted ;  any  other  rule  would 
require  the  court  to  refuse  instruction,  required  to  enlighten 
the  jury  upon  any  legal  question,  unless  it  was  done  in  the 
presence  of  the  counsel  for  both  parties.  And  if  their 
presence  could  not  be  obtained,  the  jury  could  derive  no 
assistance  from  the  court. 

We  know  of  no  rule  requiring  us  to  send  for  counsel 
when  the  jury  ask  for  such  instructions,  or  when  they 
render  their  verdict.  Both  parties  are  supposed  to  be  rep- 
resented in  court  at  all  times  by  iheir  counsel ;  and  tfie 
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olienty  M  a  general  rale,  is  bound  by  the  acts  of  his  counsel, 
let  them  be  those  of  omission  or  commission. 

Section  270  of  the  code,  we  are  satisfied,  confers  all  the 
power  necessary  to  sustain  the  court  in  the  course  they 
adopted.  They  are  there  authorized  to  charge  the  jury 
upon  any  matter  of  law,  at  their  discretion,  but  can  not 
refer  to  or  give  their  recollection  of  the  testimony,  unless 
in  the  presence  of,  or  after  notice  to,  the  parties  or  their 
counsel. 

The  distinction  is  an  obvious  one,  and  the  reason  of  it 
apparent. 

A  judge  may  y&fj  readily  mistake  tiie  evidemce,  and  have  a 
very  different  view  of  it  from  that  impressed  upon  the  jury; 
but  he  is  supposed,  in  theory,  at  least,  to  know  their  vieWf 
and  his  expression  of  it  is  final  until  it  is  reversed  on  error. 

After  the  verdict  of  the  jury  had  been  rendered,  the  court 
entered  a  formal  judgment,  in  which  aU  the  facts  necessary 
to  authorize  a  recovery  by  the  plaintifib,  are  specifically 
found,  and  we  may  well  conclude  there  was  sufficient  evi- 
dence in  the  case  before  him  to  sustain  the  action.  We 
must  conclude  there  was,  and  as  there  is  no  allegation  to 
the  contrary  in  the  bill  of  exceptions,  we  ought  to  apply 
the  legal  inference,  ^^omma  bene  et  rite  sunt  aeta.^* 

Judgment  afltoied. 


Wm.  H.  Kbville  a  Co.  V.  Adminktratob,  etc.,  op  Stephen 

Hambo,  deceased. 

1.  The  deposition  of  a  plaintiff,  taken  during  the  pendency  of  the  suit, 
ia  not  admissible  on  the  trial  when  the  defendant  has  sinoe  deceased. 

a.  In  the  administration  of  justice,  the  admissibility,  or  competency,  of 
instruments  of  evidence  must  depend  on  the  state  of  fact  existing  when 
they  are  presented  for  examination. 

QmrEEAL  TBRM.r---Proceeding  in  error  to  reverse  a  judg- 
iMnt  of  Oholflon^  X,  rendered  for  the  defendant  at  the  q)ecial 
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term  of  Febrnary,  a.  d.  1857.  Daring  the  pendency  of  the 
Buit,  Stephen  Hambo,  the  origiual  defendant  died,  and  there- 
upon the  cauae  was  roTived  agat&st  John  C.  Holzhab,  ad- 
miniBtrator  of  defendant's  estate. 

The  facts  sufficiently  appear  in  the  decimon. 

J^iUs  ^  HixuUy,  for  pluutiSs  in  error. 

iSfotto  ^  Leake,  for  drfendant  in  error. 

Stober,  J.,  ddivered  the  opinion  of  the  court 

The  plaintiffi  in  error  prosecuted  their  strit  in  special  term, 
against  the  defendant,  and,  opon  the  trial,  offered  in  evidence 
the  deposition  of  one  of  diem,  taken  before  tiie  death  of  the 
defendant's  intestate.  The  deponent  was  a  non-remdent ;  and, 
at  the  time  he  testified,  was  a  competent  witness,  and  the 
qiieation  arose  whether  his  testimony  could  be  received,  the 
original  defendant  having  deceased  dnce  it  wafi  taken.  The 
judge  rejected  it ;  his  opinion  was  excepted  to,  and  we  are 
now  asked  to  hold  that  he  erred  in  doing  so. 

By  section  349  of  the  code,  "  when  a  deporation  has  been 
once  taken,  it  may  be  read  in  any  stage  of  the  same  action 
or  proceeding,  or  in  any  other  action  or  proceeding  upon  the 
same  matter,  between  the  same  parties,  subject,  however,  to  all 
such  exceptions  as  maybe  taken  thereto,  underthe  proviEdona 
of  Title  10."  This  title  inclndee  the  general  head  of  evidence, 
defining  who  are  competent  witnesses,  as  well  as  the  mode  (rf 
taking  their  testimony.  A  very  serious  innovation  upon  the 
long  established  rules  of  competency  and  incompetency,  is 
introduced  by  section  318,  which  prohibits  a  party,  otherwiBe 
competent,  by  section  310,  &om  testifying,  "  where  the  ad- 
verse  party  is  the  execator  or  administrator  of  a  deceased  per- 
son, when  the  factB  to  be  proved  transpired  before  the  death 
of  snch  deceased  person." 

In  the  case  before  ns,  it  can  not  be  cfHtteaded  that,  if  the 
plainti^  whose  depoution  was  <^ered,  had  been  preemt,  utA 
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aSkred  himself  as  a  witness,  his  testimony  would  be  received. 
He  was  clearly  incompetent,  by  the  express  language  of  sec- 
tion 818.  If,  then,  he  could  not  be  admitted  to  testify,  it 
would  seem,  necessarily,  to  follow,  his  previous  deposition 
could  not  be  permitted  to  be  read. 

Such,  we  think,  must  be  the  true  construction  of  the  code. 
To  give  any  other,  we  must  charge  it  with  inconsistency. 

Under  the  former  practice  of  our  courts,  a  question  very 
similar  to  the  present,  in  principle,  was  considered  in  17  Ohio, 
44,  Fagin  v.  Coolei/s  AdrrCr;  and  it  was  there  held,  that  "a 
deposition  can  not  be  read  in  evidence  on  a  trial  at  law, 
unless  the  deponent  would  be  a  competent  witness,  if  person- 
ally present  in  court,"  and  this  decision  was  in  hannony  with 
the  ruUng  of  other  courts  upon  the  same  question. 

We  suppose  that  the  mere  taking  of  a  deposition,  on  notice 
to  the  adverse  party,  does  not  constitute  the  testimony,  thus 
given,  legal  evidence*  It  is  still  open  to  objection ;  and  in 
all  cases  where  the  deponent,  though  originally  competent, 
becomes  incompetent  at  the  time  it  is  ofiered  in  evidence,  it 
must  be  rejected ;  17  S.  &  K.  412,  Chess  v.  Chess ;  14  Mass. 
286,  Le  Baron  v.  Crombie. 

There  may  be  exceptions  to  the  rule  when  the  incompe^ 
tency  is  induced  by  the  adverse  party ;  but  we  find  no  devia- 
tion from  it  when  the  disability  is  brought  about  by  the  wit- 
ness himself,  or  even  by  the  act  of  God. 

It  is  urged  upon  us,  by  counsel,  that  the  ruling  of  the  judge 
at  special  term,  if  adopted  as  the  true  construction  of  the 
code,  may  produce,  in  many  cases,  very  great  injuiy  to  suit- 
ers, who  will  thus  be  deprived  of  the  benefit  of  important, 
perhaps,  even  their  only  testimony.  This  argument,  like 
many  others,  ^  ab  inconvenientey"  may  be  entitied  to  consider- 
ation in  cases  exceedingly  doubtful,  or  where  the  operation  of 
the  law,  depending  upon  judicial  construction  only,  will  be 
oppressive  and  urgent;  but  in  the  greater  number  of  cases, 
the  evil  alluded  to  can  not  possibly  exist.  The  death  of  wit- 
nesses, before  a  trial  of  the  case,  whether  their  testimony  has 
been  taken,  or  not^  is  a  fact  that  may  always  occur^  and  one 
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that  equally  afi'ects  all  the  litigant  parties.  The  eourts  oaa 
not  provide,  for  snch  a  result,  a  Bubstitate,  or  remedy,  if  it 
occurs.  In  the  administration  of  justice,  the  instraments  of 
evidence,  as  to  their  admissibility  or  competency,  must  depend 
on  the  state  of  fact  existing  when  they  were  presented  for 
examination.  If  they  can  not  then  be  properly  received  as 
testimony,  no  previously-supposed  competency  can  avaiL 
Judgment  affirmed. 


John  0.  Smith  v.  Robebt  B.  Bowlbb. 

1.  A  contract  for  services,  not  to  be  performed  within  the  year,  can  not 
be  enforced,  unless  reduced  to  writing  and  signed  by  the  party  to  be 
charged  thereby ;  part  performance  for  two  years  will  not  strengthen 
a  claim  for  services,  originally  agpreed  to  be  rendered  for  more  thali 
three  years. 

2.  An  action  for  fraud  and  deceit  must  be  founded  on  a  misrepresentatioft 
of  an  existing  fact,  and  can  not  be  based  on  a  future  occurence,  or  on  an 
act  to  be  done;  there  must  be  knowledge,  at  the  time,  in  the  party  who  is 
charged  with  fraud  or  deceit. 

8.  In  a  contract  for  a  performance  Kt  a  fbtore  day,  the  mental  restfratioa 
of  one  party  that  he  will  not  abide  the  agreement,  can  not  change  ita 
nature  or  destroy  its  obligation.  The  court  must  deduce  the  intention 
from  the  acts  and  conduct  of  the  parties. 

4.  An  allegation,  that  the  defendant  has  frandulently  prevented  the  plain- 
tiff from  performing  the  contract,  since  he  has  refused  to  give  him  a 
memorandum  in  writing  of  its  terms,  as  he  had  assured  the  plaintiff  lie 
would  do,  does  not  raise  the  implication  of  fraud  or  deceit ;  for,  whether 
the  defendant  so  refused  or  not,  it  does  not  follow  but  that  the  agreement 
would  have  been  complied  with  at  the  time  fixed  for  its  performance. 

SpboiaIi  Tebm. — On  demurrer  to  petition.  Theplaintifl^ 
in  the  petition,  states  that  in  May,  1855,  he  was  employed  in 
a  banking-house,  in  Cincinnati,  as  book-keeper,  at  the  annual 
salary  of  $2,000,  with  the  prospect  of  advancement.  While 
thus  engaged,  the  defendant,  who  was  then  the  leadii^  man«* 
aging  member,  and  capitalist,  of  the  firm  of  Carney,  Swift 
k  Co.,  approached  him  with  the  offer  of  a  salaiy  of  |2/)00 
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per  annum,  if  he  would  leave  \m  situtftion  at  the  bank,  and 
oonnect  himaelf  with  the  last-named  iirm ;  which  it  is  averred 
the  plaintiif  promptly  declined,  on  tbe  ground  that  he  would 
not  leave  his  place  unless  greater  inducements  were  ofiered 
than  those  already  held  out  to  him  to  remain.  After  this^ 
and  during  the  same  month,  he  states  that  the  defendant  wrote 
him  a  note,  asking  another  interview,  and  intimating  that  he 
had  a  new  proposition  to  make,  and  so  advantageous  that  the 
plaintiff,  he  believed,  would  certainly  accept  it  The  inter- 
view took  place,  when  the  following  offer,  it  is  alleged,  was 
made  by  the  defendant^  viz :  ^  The  defendant  to  pay  the  plain- 
tiff $2,000  per  annum  for  his  services  as  book-keeper,  to  the 
copartnership  of  Carney,  Swiil  &  Co«,  which  would  termin- 
ate on  the  first  day  of  July,  1858 ;  and  after  the  expiratioB 
of  said  term,  the  defendant  to  give  bim  an  interest  as  partner 
in  a  new  firm  to  be  formed  by  the  same  parties,  equal  to 
|5,000  per  annum,  or  to  give  him  a  salary  of  a  similar  amount 
for  his  services  to  be  rendered  to  the  new  firm."  To  secure 
this,  the  defendant,  it  is  averred,  offered  his  individual  guar- 
anty, but  it  was  not  given*  This  proposition  was  accepted^ 
and  on  July  1, 1855,  the  plaintiff'  entered  the  service  of  Car* 
ney,  Swift  &  Co.,  and  continued  there  until  July  1, 1857, 
when  he  left  their  employment  because,  as  he  averred,  the 
defendant  refused  to  perform  his  part  of  the  contract. 

The  plaintiff  then  charges  that  he  was  induced  by  the 
inducements,  held  out  to  hnn  by  the  defendant,  of  future  ad- 
vancement and  a  future  salaiy  of  $5,000,  to  leave  his  former 
Mnployment;  that  he  has  frequently  demanded  of  defendant 
a  recognition  of  the  contract  for  fiiture  interest  and  advance^ 
ment,  and  his  written  guaranty  for  the  fulfillment  of  his  con« 
tract,  but  he  refuses  to  recognize  the  eontraet  or  to  give  a 
written  guaranty,  or  any  writing  on  the  subject,  and  denies 
that  any  such  eontraet  was  ever  made.  It  is  then  averred, 
that  by  reason  (xf  the  false,  fraudulent,  and  deceitful  strata^ 
gems  and  devices  thus  employed  by  tbe  defendant^  the  plains 
tiff  was  prevailed  on  to  enter  the  service  of  Carney,  Swift  A 
Co.,  and  abandon  his  former  position,  with  his  prospect  of 
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advancement ;  and  these  promises  are  averred  to  have  been 
willfully  and  purposely  held  out,  by  defendant,  to  impose  on 
the  plaintiff^  without  any  intention,  on  the  part  of  the  defend- 
ant to  perform  them.  For  all  which  he  claims  damages  in 
$6,000. 

Thomaa  C.  Warey  for  plaintiff. 
George  H.  PendUtoriy  for  defendant. 

Btorer,  J.  This  is  an  action  professedly  to  recover  dam- 
ages for  fraud  and  deceit. 

Several  questions  have  been  aigued  by  counsel,  which  we 
will  now  consider : 

1.  Is  the  action,  brought  upon  the  coniract,  set  forth  in  the 
petition ;  if  so,  can  it  be  maintained  ? 

The  agreement  between  the  parties,  which  is  alleged  to 
have  been  broken,  was  not  to  be  performed  until  the  expira- 
tion of  three  years,  and  it  is  therefore  clear  that  no  action  can 
be  sustained,  for  its  non-performance,  under  section  5  of  the 
Statute  of  Frauds,  etc';  Swan,  485. 

That  section  requires  all  agreements,  not  to  be  performed 
within  one  year  from  their  date,  to  be  reduced  to  writing,  and 
signed  by  the  party  to  be  charged.  It  is  a  copy  of  section 
4,  ch.  8  of  the  statute  29  Car.  11,  which  has  been  so  often  con- 
strued by  the  English  courts,  and  its  meaning  so  universally 
nnderstood  by  the  profession,  that  we  need  but  refer  to  the 
rule  to  find  its  application.  Under  this  construction,  it  has 
been  held  to  be  immaterial  if  the  agreement  was,  in  £EU3t,  part 
performed  or  not ;  if  it  was  not  to  be  completed  within  the  year, 
it  is  void;  11  East  142,  BoydeU  v.  Drummond;  9  B.  A  C.  892, 
Birch  V.  The  Earl  of  Liverpool;  2  Man.  G.  k  S.  808,  Souch  v. 
Strawbridge;  lb.  885,  Qiraud  v.  Richmond.  In  this  last  case, 
the  agreement  was  very  similar  to  that  set  up  by  the  plaintiff 
here :  ^  it  was  for  the  services  of  a  clerk,  with  a  stipulation  to 
pay  him  a  salary  at  the  following  rates :  for  the  first  year 
£10,  second  £90^  tiiird  £110^  fourth  £180,  fifth  £160,  and  the 
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same  sum  for  following  years  f  but  it  was  adjudge 
contract  was  within  the  statate,  and  must  be  put  i 

The  same  construction,  without  an  exception,  y 
has  been  adopted  by  tiie  American  courts;  at  least 
found  no  decision  to  the  contrary. 

We  conclude,  then,  if  the  plaintiff  relies  upon  hi 
he  can  not  recover,  as  his  claim  is  clearly  within  t 

But  it  is  claimed  that  the  action  is  one  of  deceit,  anc 
upon  tiie  case,  oa  the  principle  that  fraud  or  deceit 
by  one  party  upon  another,  may  well  be  the  found; 
suit  for  damages,  if  an  injury  has  resulted  in  coi 
In  the  great  case,  8  D.  &  E.  61,  PasUy  v.  JP^^man^  ^ 
emce  its  decision,  ever  been  regarded  as  settling  the 
the  question  it  involves,  Grose,  J«,  denied  the  propc 
wherever  deceit  or  fraud  was  practiced,  the  law  woi 
dress;  but  the  other  judges,  Buller,  Ashhurst,  an< 
decided  that  in  such  a  case,  an  action  could  be  susta 
principle  thus  recognized,  was  afterward  affirmed,  in 
Maycrafty.  Oreasy;  and  in  6  Bing.  896,  Foster  v.  ( 
Ae  discussion  of  the  point  adjudicated  in  these  cases,  i 
was  laid  upon  the  fact,  that  the  statute  of  frauds  wt 
repealed,  by  permitting  a  party  who  could  not  dire^ 
its  provisions,  if  an  action  was  brought  upon  the  t 
to  do  so  indirectiy,  if  tixe  suit  assumed  the  name  oi 
upon  the  case ;  and  there  would  seem  to  be  much 
the  objection,  though  we  can  not  doubt,  in  a  piope 
rule  will  permit  the  injured  party  to  recover, 
however,  how  strictly  die  principle  is  guarded,  not 
ing  what  is  coneddered  to  be  the  law,  by  section  6,  < 
of  9th  George  IV,  it  is  declared :  ^^  That  no  actio 
brought  whereby  to  charge  any  person  upon,  or  by  re£ 
representation  or  assurance,  made  or  given,  concemii 
ing  to  the  character,  conduct,  credit,  ability,  trad 
ings  of  any  other  person,  to  the  intent  or  purpose 
other  person  may  obtain  money,  goods,  or  credit,  i 
representation  or  assurance  be  made  in  writing,  a 
by  the  party  to  be  charged/' 
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We  have  referred  to  the  history  of  the  law  upon  the  Bub* 
ject,  to  aecertain  the  true  ground  upon  which  we  may 
stand,  in  all  caBes,  where  fraud  and  deceit  are  the  gravamen 
of  the  action,  and  we  find  what  we  think  is  the  true  prin-* 
ciple  in  3  Bam.  &  Adol.  114,  Polhill  v.  Wafter,  "  it  is  enough 
if  a  representation  is  made,  which  the  party  making  it  knows 
to  be  untrue,  and  which  is  intended  by  him,  or  which,  from 
the  mode  in  which  it  is  made,  is  calculated  to  induce 
toother  to  act  on  the  faith  of  it,  in  such  way  as  that  he  may 
incur  damager,  and  that  damage  is  actually  incurred.'^  This 
opinion  of  Lord  Tenterden  is  quoted  with  mjurked  appro^ 
bation,  7  £.  L.  &  Eq.,  685,  Watson  v.  Poulsany  and  affirmed 
as  the  settled  law. 

But  the  fraud  or  deceit  must  have  been  upon  the  assump^ 
tion  that  a  fact  exists  or  does  not  e^t :  There  must  be  an 
averment  that  the  thing  of  which  the  falsehood  is  affirmedi 
is  then  subsisting,  or  that  it  has  no  reality :  It  can  not  be 
referred  to  the  happening  of  a  future  event,  or  any  proB<« 
pective  change  in  the  situation  of  the  parties.  Hence,  if 
there  is  no  legal  ground  to  repudiate  the  contract,  there  can 
be  none  to  sustain  a  suit  like  this. 

We  can  not  appreciate  the  argument  which  supposes  that 
the  non-performance  of  a  contract,  the  breach  of  which 
could  not  occur  until  long  after  the  agreement  was  entered 
into,  can  be  held  to  relate  back  to  the  time  of  its  inception^ 
and  give  a  fraudulent  character  to  an  act  which  did  not 
then  exist ;  nor  can  we  look  forward,  fh>m  the  date  of  the 
agreement  to  the  time  it  is  alleged  to  have  been  broken,  to 
liBBolve  the  conduct  of  the  defendant  into  fraud  and  deceits 

We  can  conceive  of  no  case  where  the  act  done  does  not 
determine  the  rights  of  the  parties,  when  there  is  no  miflo 
representation  or  concealment  by  either.  A  £iike  assertion 
presupposes  that  an  event  has  occurred,  a  duty  has  been 
performed,  an  authority  exists,  or  a  fact  has  intervened^ 
either  or  all  of  which  may  have  induced  the  contract,  if 
true,  or  would  have  been  prevented  it  being  consummated^ 
To  anticipate  the  future  and  predicate  falsehood,  upon  aH 
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act  to  be  done,  or  omitted  at  a  fature  daj,  woald  chuige  a 
mere  broken  promise  into  a  frand,  <m  the  part  of  hira  who 
was  bound  to  fdlfill  theen^gement;  thns  practically  illue- 
batiag  the  old  forms  of  deularations  in  sesampit,  wher^ 
the  defendant  waa  always  charged  wiUi  fraudulently  and 
deceitfully  refiiMng  to  perform  hia  agreement,  whether  th« 
suit  waa  upon  a  bill  of  exchange  or  an  onKnary  evidence 
of  debt. 

Such  we  can  not  hold  the  law  to  be;  and  in  this  we  are 
folly  sustained  by  the  Supreme  Ck>urt  in  New  York,  in  6 
Cowen,  347,  QaUager  v.  Brund.  It  was  well  said  by 
Colden,  who  argued  for  the  defendant  in  that  case,  that 
''the  plaintiff  can  not  be  permitted  to  turn  a  mere  promiee 
into  a  tort ;"  and  Woodworth,  J.,  ranarked,  "  If  thia  be 
an  attempt  on  the  part  of  the  plaintiff  to  get  rid  of  the 
statute  of  frauds,  I  can  only  aay  the  occatdon  jastified  the 
experiment." 

The  intention  of  a  party  not  to  fulfill,  has  not,  I  believe, 
ever  been  considered  among  the  frandalent  acts  which,  in 
judgment  of  law,  render  a  party  liable. 

The  maker  of  a  promissory  note  may  not,  at  the  time, 
intend  to  make  payment;  nay,  further,  on  the  strength 
of  his  assurances  to  pay  punctually,  but  never  intended  to 
be  performed,  may  have  iuduced  the  lender  to  part  with 
his  money  and  accept  the  borrower's  note.  All  this  is 
criminal ;  yet  the  remedy  is  on  the  contract.  The  law  has 
not  recognized  it  as  the  substantive  ground  of  fraud. 

Bo,  in  18  Vea.  131,  Clifford  v.  Brooke,  the  chancellor  held, 
"  there  must  be  the  knowledge  at  the  time."  The  sound  prin- 
dpie  is  that  the  defendant,  knowing  the  person  to  be 
dishonest,  insolvent,  and  unworthy  of  trust,  made  the  repre- 
sentation. This  is  also  the  ground,  upon  which  Pasley  v. 
tVeeman,  and  the  anhsequent  decisions  npon  the  aame 
point,  to  which  we  have  already  referred,  proceeded.  The 
same  prindple  ia  held  in  6  Johns.  181,  fjpton  v.  VaU;  7 
Wendell,  9,  Mien  v.  Addington;  17  Ohio,  16,  MeOrackm  v. 
West,  et  al. 


It  i6  nrged  by  the  plaintiff's  oonneel,  that  the  aTermeut 
in  the  petition  is,  that  the  defendant,  when  he  niade  the  con- 
tract, did  not  intend  to  oom^y  with  it,  and,  that  the  demnirer 
admitting  the  fact,  we  must  infer  there  was  both  fraud  and 
deceit.  Of  the  intentions  of  parties,  merely,  whether 
formed  or  onformed,  nnleee  they  are  exhibited  by  overt 
acts,  we  have  no  cognizance ;  their  enpervislon  belongs  to 
another  and  higher  tribunal.  Until  the  conduct  has 
unfolded  the  motive,  and  presented  for  our  con^deration 
that  to  which  we  can  apply  the  I^|;al  rule,  we  have  no 
juriediotion,  and  can  therefore  give  no  relief.  It  has  been 
sud,  that  "a  promise  never  to  pay"  will  be  oooBtrued  to 
mean  an  agreement  to  pay ;  and  if  a  contract  is  made,  when 
performance  is  pos^ned  to  a  fature  day,  cerbunly  the 
mental  reservation  of  the  party  bonnd  to  perform,  that  he 
will  not  abide  by  its  agreement,  can  not  change  its  nature 
or  destroy  ita  obligation. 

Neither  can  we  discern,  in  the  very  ingenious  ugnment 
of  counsel  which  has  been  preEiaed  upon  us,  to  regard  the 
plaintiff'a  petition  as  an  application  in  equity,  for  the  spetnfio 
performance  of  the  contract  between  the  parties.  Grant- 
ing all  that  is  thus  cliumed,  equity  follows  the  law,  and  in 
all  cases  not  referable  to  sections  1,  2,  and  8,  of  the  Statute, 
where  part  performance  is  held  to  make  valid  parol  agree- 
mente  for  the  purchase  and  sale  of  lands,  the  chancellor 
always  refuses  relief  It  is  alleged,  nevertheless,  that  the 
defendant  has  fraudulentiy  prevented  the  plaintiff  from 
performing  the  contract,  as  he  has  refused  to  give  him  a 
memorandum  in  writing,  of  its  terms,  as  he  had  assured  the 
plaintiff  he  would  do ;  but  we  are  at  a  loss  to  imply  firaud  ' 
or  deceit  here,  and  if  we  did,  it  would  only  authorize  a 
prayer  to  compel  the  defendant  to  enter  into  the  stipulation 
in  a  formal  manner ;  for  whether  he  refused  to  do  so  or  not,  it 
does  not  follow,  but  that  the  agreement  would  have  been  com- 
plied with  at  the  time  the  new  partnership  was  to  com- 


In  addition  to  what  we  have  already  said,  it  seems  to  m, 
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the  action  could  not  be  maintained,  if  the  contract  had  been 
in  writing.  The  plaintifi'  enters  the  employment  of  the  firm, 
for  which  he  was  engaged  by  the  defendant  He  remains 
with  them  two  years ;  and  one  year  before  the  period  had 
expired,  when  he  was  to  become  interested  in  the  prospective 
partnership,  he  leaves  his  employers,  alleging  no  other  reason 
than  that  the  defendant  refused  to  give  him  a  written  guar- 
anty, and  denied  the  contract  !N'ow  it  is  very  obvious  fix>m 
what  has  been  already  said,  that  we  can  not  anticipate  what 
the  conduct  of  the  defendant  would  be  on  July  1, 1858,  when 
it  is  charged  the  new  connection  was  to  be  formed*  It  may 
be  that  the  plaintiiF  might  then  find  both  a  willingness  and 
readiness  on  the  part  of  the  defendant  to  comply  with  the 
contract  ITiitil  then,  it  would  seem,  that  the  plaintiff  must 
have  been  required  to  remain,  if  the  agreement  had  been  in 
writing. 

Under  all  the  aspects  in  which  we  have  been  able  to  view 
the  case,  we  can  find  no  ground  to  support  the  plaintiff's 
action. 

Demurrer  sustained,  and  judgment  for  defiendant 


Rebbcoa  Stobdabt  v.  Ann  Marshall,  bt  al. 

1.  Where  a  petition  for  an  assignment  of  dower  is  filed,  and  afterward,  be- 
fore a  decree  is  entered,  tbe  property  is  divided  between  the  defendants, 
the  dower  may  be  charged  on  the  whole  lot. 

2.  The  rents,  issuesi  and  profits  should  be  estimated  as  of  the  time  the  ac- 
tion is  brought.  A  lease  of  the  property  at  an  extravagant  rent,  fur- 
nishes no  rule  binding  and  controlling  the  commissioners  as  to  the  annual 
rents,  issues,  and  profits. 

Special  Term. — On  motion  to  confirm  commissioners'  as- 
signment of  dower.  The  first  order  of  assignment  provided 
for  the  selection  of  the  commissioners  by  the  sheri^  which 
was  done  and  a  report  made ;  thereupon  that  order  and  all 
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proceedings  xmd&r  it  were  set  aside,  and  a  further  order  of 
aasignment  iasaed,  appointing  die  same  individuals  as  com- 
missioners to  assign  dower.    In  their  report  tiiey  say : 

"  We  find  that  one-half  of  the  property,  described  in  the 
order,  was  leased  on  January  1,  1850,  by  M.  P.  Cassily  to 
Boylan  &  Oo.,  for  the  sum  of  thirteen  hundred  dollars  per 
annum,  for  ten  years  from  the  date  of  said  lease,  and  in  the 
<^nion  of  the  commissioners,  that  is  more  than  said  property 
could  now  be  rented  for.  We  therefore  estimate  and  assign 
to  the  said  Rebecca  Stoddart,  as  one-third  of  the  rents,  issues 
and  profits  of  the  whole  of  said  premises,  for  and  during  the 
continuance  of  said  lease  to  Boylan  &  Ck>.,  the  sum  <^  five 
hundred  and  eighty-two  dollars  per  year;  and  we  set  off  and 
assign  to  the  said  Rebecca,  as  one-third  of  the  rents,  issues 
and  profits  of  the  whole  of  said  property,  after  the  expiration 
of  said  lease  to  Boylan  &  Co.,  that  is  after  January  1, 
1860,  at  the  sum  of  four  hundred  and  fifteen  dollars  per 
year,  for  and  during  her  natural  life ;  and  we  do  estimate  the 
value  of  the  whole  of  said  property,  estimating  the  same  from 
March  2, 1867,  when  the  petition  was  filed,  at  the  sum  c^ 
seventeen  hundred  and  forty-five  dollars  per  year,  after  de- 
ducting for  necessary  expenses." 

The  other  facts  are  sufiicientiy  stated  in  the  decision. 

Joliffe  ^  GUcheUj  for  plaintiff. 

Pendleton  ^  Doddridge,  T.  J,  Gdllaghery  and  D.  £.  CoUier^ 
for  defendants. 

Gholson,  J.  A  motion  has  been  made,  in  this  case,  to 
confirm  the  report  of  commissioners,  assigning  dower  to  the 
plaintiff    This  motion  has  been  resisted  on  several  grounds. 

The  plaintiff  has  a  right  of  dower  in  a  lot  of  ground,  thirty 
feet  front,  on  Main  street,  between  Fourth  and  Fifth  streets. 
This  lot,  since  the  petition  was  filed,  has  been  divided  between 
two  of  the  defendants.  This,  I  think,  can  not  affect  the  right 
of  the  plaintiff  to  have  her  dow^  chaiged  on  the  whole  lot 
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How  it  might  be  if  there  had  been  a  partitioii  and  hohling 
in  severalty,  before  the  action  was  brought,  I  need  not  say. 

It  is  said  the  aasignment  shows  no  notice  taken  of  improve^^ 
ments  since  alienation  by  husband.  I  sxn  not  aware  that  the 
anBignraent  should  notice  this  matter.  It  does  say,  in  the 
language  of  the  law,  that  necessary  expenses,  which  must 
include  taxes,  repairs,  etc.,  are  deducted. 

Ajb  to  the  claim  that  dower  had  before  been  assigned  to 
Mrs.  Cassily,  the  wife  of  the  vendee  of  the  husband  of  the 
plaintiff^  this  most  surely,  it  appears  to  me,  can  not  affect,  on 
any  principle,  the  right  of  the  i^intifil  "No  one  claiming 
under  Caesily  can  acquire  a  better  right  than  he  had,  and 
he  took  the  lot  subject  to  the  plaintiff's  right  of  dower,  then 
inchoate. 

It  can  be  no  objection  that  the  same  commissioners  were 
appointed  who  acted  under  a  former  order  irregularly  made. 
The  present  are  the  first  and  only  ones  appointed  by  the 
ooort 

The  only  other  question  is  as  to  the  amount  With  thia,  I 
can  only  interfere  when  it  appears  that  the  commissioneni 
have  adopted  some  wrong  jNrinciple.  I  am  very  clear  that 
they  did  not  err  in  estimating  the  rents,  issues,  and  profits,  as 
of  the  time  the  action  was  brought  Had  they  done  so,  there 
would  have  been  no  difficulty  in  the  case.  The  doubt  is, 
whether  the  report  does  not  diow  on  its  face  that  the  com- 
missioners regarded  the  past  value  of  the  property,  and  not 
the  value  as  of  the  time  the  action  was  brought 

It  appears  from  the  report  that  one-half  the  lot  had  been 
rented,  in  1850,  for  thirteen  years,  at  thirteen  hundred  dollars 
a  year.  This,  the  commissioners  say,  is  more  than  it  would 
rent  for  at  the  time  of  making  the  report,  and  yet  during 
the  time  this  lease  had  to  run,  they  actually  give  the  plain- 
US  one  hundred  and  sixty-seven  dollars  a  year,  on  account 
of  that  very  lease.  Now,  this  lease  furnished  no  rule 
binding  and  controlling  the  commissioners  as  to  the  annual 
rents,  issues,  and  profits.  If  a  party  holding  land  subject  to  a 
right  of  dower,  leases  it  at  an  extravagant  rent,  at  a  rent 
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obvioualjr  above  the  real  value  of  the  property,  there  is  no 
justice  or  propriety  in  endowing  the  widow  by  a  charge  of 
one-third  of  this  rent  In  an  ordinary  caae,  it  might  be  veiy 
fiitirly  assumed  that  land  was  worth  what  it  was  renting  for, 
and  this  might  be  a  proper  evidence  for  the  commissioneiB  in 
making  their  estimate.  But  as  the  vendee  of  land  subject  to 
dower  could  not  substantially  defeat  the  right  of  dower  by 
granting  a  lease  for  a  long  term  of  years,  at  a  low  rent,  so,  if 
he  happens  to  obtain  a  covenant  to  pay  a  very  high  rent,  one 
much  beyond  the  real  value,  the  widow  has  no  right  to  claim 
this ;  and  there  is  one  reason  all-sufficient,  the  covenant,  in 
such  a  case,  as  it  would  be  reasonable  to  expect,  might  be 
broken,  and  there  might  be  no  remedy  for  the  breach. 

In  truth,  the  vendee,  and  all  claiming  under  him,  take,  sub- 
ject to  the  right  of  dower ;  with  their  relations  and  covenants, 
and  the  prospect  of  their  being  complied  with,  the  widow 
properly  has  no  interest  With  such  inquiries  the  commis- 
sioners should  not  meddle,  and  they  must  necessarily  do  so  to 
determine  whether  a  lease,  such  as  the  one  mentioned  in  the 
report,  will  continue  to  be  available.  In  one  case,  and  per- 
haps in  the  present,  it  might  be  in  a  dozen  others,  it  might 
fail  It  would  depend  on  a  question  of  personal  responsibility, 
and  not  ob  the  yearly  value  of  land ;  and  it  is  with  the  latter, 
only,  the  commissioner  should  deal. 

I  think  there  is  an  error  in  allowing  one  hnndi«d  and  sixty 
seven  dollars  for  the  time  the  lease  has  to  run.  In  other 
respects  the  report  is  correct  If  that  amount  be  relinquished, 
as  I  think  it  should  be,  there  is  no  objection,  that  I  can 
perceive,  to  confirming  the  report 

It  is  therefore  ordered  that  so  much  of  the  report  as  pro- 
vides for  the  payment  of  the  sum  of  five  hundred  and  eighty- 
two  dollars  per  annum  as  dower,  until  January  1, 1860,  be 
so  modified  as  to  require  payment  only  in  the  sum  of  four 
hundred  and  fifteen  dollars  per  annum ;  and  thus  modified, 
the  appraisement  and  assignment  of  dower  will  be  approved 
and  confirmed. 
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Smbad,  Gollakd  &  Hughes  v.  ¥ay  &  Bradlet 

1.  A  judgment  will  not  be  set  aside,  on  a  showing  of  the  defendai 

plaintiff  is  not  the  real  party  in  interest. 
3.  An  agent  may  bring  an  action  in  his  own  name,  on  negotiabl 

he  holds  the  possession  and  the  legal  title  at  the  time,  althoug 

for  another;  the  defendant  can  not  prevent  judgment  by  setti 

fact  that  the  property  is  in  another. 

Special  Teem. — On  motion,  by  defendant  Pay,  to  \ 
a  confessed  judgment,  rendered  on  a  judgment  n< 
power  of  attorney,  made  by  the  defendants  to  the  p 
It  appears  that  the  plaintiff,  at  the  time  of  their  failu 
banking  business,  on  September  14,  1857,  held  t 
of  Mr.  Bradley,  payable  thirty  days  after  May  2i 
that  on  the  20th  of  Hiat  month,  the  plaintiffs  indon 
blank,  without  recourse,  to  John  H.  Armstrong  in  ] 
of  a  debt  owing  to  him  by  the  plaintiffs ;  that  aften 
October  9,  at  Armstrong's  request,  the  plaintiffs  took  a 
fer  of  the  note,  for  the  sole  purpose  of  enabling  Ar 
to  get  judgment  against  Fay  &  Bradley,  in  the  nam 
plaintiffs ;  that  judgment  was  accordingly  taken  an( 
ferred  to  Armstrong  without  recourse  upon  plaintiffs. 

Abram  Brewer ^  for  plaintiffs. 

W.  M.  Batemariy  for  defendants. 

Stobeb,  J.  The  judgment  in  this  case  was  render 
a  warrant  of  attorney.  The  debt  was  due  at  the  time, 
note  representing  it  in  the  plaintiffs'  possession.  We  ) 
asked  to  set  the  judgment  aside,  on  the  ground  that  the  e 
ownership  of  the  note  was  held  by  a  third  person  vi 
judgment  was  confessed.  It  is  clear  that  an  agent  mf 
an  action  in  his  own  name  on  negotiable  paper,  if  in 
session  at  the  time,  and  he  holds  the  legal  titie,  alth 
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trust  for  another ;  and  the  defendant  can  not  prevent  judg- 
ment by  setting  up  the  fact  that  the  property  is  in  another. 

No  one  can  complain  but  the  principal.  Our  code  requires 
all  suits  to  be  brought  in  the  name  of  the  real  party  inter- 
ested ;  but  if  the  case  goes  into  judgment,  no  one  can  com- 
plain, though  another  party  was  entitled  to  the  benefit;  and 
ify  after  judgment,  as  in  this  case,  it  has  been  trasferred  to  the 
equitable  owner,  no  rule  of  law  is  violated,  nor  are  their 
rights  impaired. 

All  have  their  relative  interests  thus  secured,  and  there  can 
be  no  reason  to  set  the  judgment  aside. 

Motion  overruled. 


Anna  Vandyke  v.  The  City  op  Cincinnati  and  Matthbw 

L.  Harbeson. 

1.  An  ordinance  of  a  municipal  corporationi  requiring  property  holders  to 
remove  the  snow  from  the  side-walks,  in  fh>nt  of  their  property,  within 
four  hours  from  the  time  the  snow  has  fallen,  if  in  daylight,  and  remove  the 
ice  therefrom,  etc.,  imposing  a  penalty  of  five  dollars  for  a  violation  thereof^ 
imposes  a  duty  to  the  public  alone,  which  can  be  enforced  only  by  the 
penalty  prescribed ;  and  the  non-performance  thereof  does  not  subject 
the  party  to  a  civil  action,  at  the  suit  of  a  private  person. 

2.  The  obligation  imposed  on  the  city,  by  law,  *^  to  keep  the  streets  in  repair, 
and  free  from  nuisances,"  only  requires  the  exercise  of  ordinary  care  and 
prudence  on  the  part  of  the  city  authorities,  such  as  the  neglect  of  which, 
at  common  law,  would  have  subjected  the  corporation  to  indictment, 
and  does  not  extend  to  the  removal  of  the  ordinary  fall  of  snow  and  ice 
npon  the  side-walks ;  nor  to  any  nuisance  of  which  it  has  no  notice^ 

either  express  or  implied. 

• 

Special  Term. — ^On  demurrer  to  petition. 

The  petition  sets  forth  that  Seventh  street^  between  Kace 
and  Elm,  in  the  city,  is  a  public  highway,  opened  and  used 
as  such,  and  improved  for  the  accommodation  of  such  as 
choose  to  pass  on  the  same ;  that  the  city  of  Cincinnati,  by 
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virtae  of  ownership  and  occupancy,  is  bound  to  keep  the 
same  free  fit>m  obBtruction,  and  in  a  condition  to  be  safely 
used  by  the  public ;  that  about  two  o'clock  of  the  day,  De- 
cember 27,  1856|  the  plaintiff  was  walking  on  the  north 
side  of  said  street,  upon  the  side-walk,  in  front  of  the  prop- 
erty of  the  defendant,  Harbeson ;  that  said  walk  was  covered 
with  ice  and  sleet,  and  had  been  since  six  o'clock  A.  M.  of  the 
same  day,  contrary  to  the  ordinance  of  said  city,  thereby 
making  it  dangerous  and  unsafe  for  pedestrians ;  that  while 
so  walking,  cautiously  and  carefully,  and  without  fault  or 
negligence,  on  her  part,  owing  to  the  unsafe  condition  of  said 
side-walk,  she  fell  and  broke  her  thigh-bone,-and  was  other- 
wise seriously  injured ;  that  the  duty  of  keeping  said  side« 
walk  unobstructed,  and  in  a  safe  condition  for  pedestrians, 
devolved  jointly  upon  said  defendants,  and  that  they  both 
negligently  and  carelessly  omitted  the  same,  whereby  the 
injuries  aforesaid  were  sustained  in  the  plaintiff's  damage  of 
$5,000,  for  which  she  demands  judgment  To  this  petition 
both  defendants  have  demurred* 

jT.  a,  Logan  and  W.  C.  McDowell^  for  plaintiff. 
Hart  ^  Disney^  for  the  City  of  Cincinnati. 
Lincoln^  Smith  ^  Wamoeky  for  defendant  Harbeson. 

Spbncbr,  J.  From  the  petition  in  this  case,  it  appears  that 
as  to  the  defendant,  Harb€fion,  there  is  no  pretense  that  this 
alleged  obstruction  was  occasioned  by  him,  or  through  his 
fault,  or  for  his  benefit.  It  is  simply  claimed  that  he  was 
the  owner  of  the  adjacent  property ;  that  the  obstruction  was 
allowed  to  remain,  contrary  to  some  ordinance  of  the  city, 
and  that  it  was  the  joint  duty  of  him  and  the  city  to  keep 
the  side-walk  unobstructed, 

Ab  the  owner  of  the  adjacent  property,  there  was  no  CQpa- 
mon  lav.iiay^deyplved  upon  Harbeson  to  remove  this  ob- 
structlop.  It  is  not  claimed  that  he  was  a  public  officer, 
charged  with  the  performance  of  this  particular  duty,  and 
there  is  no  statutory  liability  shown.    If  there  be  any  other  . 
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facts  from  which  this  liability  is  to  be  deduced,  they  are  not 
set  forth  in  the  petition ;  and  a  mere  averment  of  duty  or 
obligation,  which  is  not  in  its  nature  general,  but  depends 
upon  particular  circumstances,  is  not  a  sufficient  statement  of 
a  cause  of  action. 

If  this  duty  is  supposed  to  arise  from  the  ordinance  referred 
to,  the  requirements  of  the  ordinance  are  not  set  forth,  and 
the  ordinance  itself  is  not  even  referred  to  by  its  title.  There 
is,  however,  a  copy  of  the  ordinance  presented  with  the  pa- 
pers, on  which  the  claim  is  supposed  to  be  founded ;  and  as 
it  is  advisable,  as  far  as  practicable,  to  dispose  of  the  case 
upon  its  merits,  I  shall  assume  the  ordinance  to  have  been 
incorporated  in  the  petition. 

The  ordinance  was  passed  by  the  city  council  in  February, 
1856.  It  required,  in  substance,  the  owners  of  property, 
bounding  upon  any  paved  side-walks,  to  cause  the  same  to  be 
ft^ed  from  any  snow  which  may  have  fallen  thereon,  within 
four  hours  after  the  same  should  have  ceased  to  fall,  if  within 
daylight ;  and  in  like  manner  to  cause  any  ice  to  be  removed 
from  such  side-walk,  which  may  have  fallen  thereon  from  any 
cause,  or  to  cause  the  side-walk  to  be  sprinkled  with  sand,  or 
some  other  similar  substance,  so  as  to  diminish  the  danger  of 
accident ;  and  it  imposed  a  penalty  of  five  dollars  for  a  fedlure 
to*perform  either  of  said  duties. 

Assuming  this  ordinance  to  have  been  properly  passed,  the 
only  consequence  it  proposes,  as  a  breach  of  duty,  is  the  im- 
position of  a  penalty  of  five  dollars,  to  be  recovered  by  action 
/  in  the  name  of  the  city ;  and  the  only  power  the  city  council 
(  have  of  enforcing  the  performance  of  a  duty  of  this  description, 
i  is  by  the  imposition  of  a  fine.  Charter,  section  85,  Swan,  964. 
Bo  that  the  wrong-doer  knows,  in  any  case,  the  precise  meas- 
ure of  his  fault,  and  can  not  be  subjected  beyond. 
But  so  ikr  as  it  is  clafined  that  the  enactment  of  such  an 
'  ordinance  creates  a  positive  duty,  on  the  part  of  owners 
of  property,  to  clear  their  eide-walks  of  the  obstructions 
named,  the  neglect  of  which  is  to  render  them  answerable,  for 
•  the  consequences  to  such  as  m^y  suffer  therefrom,  no  matter 
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to  what  extent,  we  deny  that  the  citjr  council  has  the  power 
to  unpoee  any  such  obligation ;  for,  if  they  have  the  power  to 
create,  they  also  have  equal  power  to  limit  and  restrict  the 
obligation,  or  prescribe  the  sole  consequences  aridng  there- 
from ;  so  that  if  the  ordinance  had  provided  that  delinquents 
should  not  be  answerable  in  damages  to  third  persons,  or 
should  be  answerable  only  in  a  limited  sum,  either  a  lim- 
ited, or,  as  the  case  may  be,  no  liability  at  all  would  have 
followed. 

The  effect  of  this  would  be  to  invest  a  municipal  corpora- 
lion  with  the  highest  attribute  of  sovereignly,  that  of  cre- 
ating, limiting,  and  directing  the  most  important  rights  and 
intereets  of  individualB  in  the  community,  and  dictating  their  | 
relations  to  each  other ;  a  power  that  no  legislature,  under 
our  constitution,  can  depute  to,  or  confer  upon  another. 

I  conclude,  then,  that  the  ordinance  imposed  upon  Har- 
beson  a  duty  to  the  public  alone,  which  can  only  be  enforced  ; 
by  the  penalty  prescribed;   and  the  non-performance  of| 
which  does  not  subject  him  to  a  civil  action,  at  the  suit  of  a  1 
private  person. 

The  next  and  very  important  question  to  be  decided  is,  as  to 
the  liability  of  the  city,  in  the  case  stated.  I  premise,  here  also, 
that,  at  common  law,  cities  and  towns  are  under  no  obliga- 
tion, as  such,  to  keep  the  streets  and  highways  runciing 
through  them  in  repair,  or  free  from  obstruction ;  whatever 
their  duties  and  liabilities,  therefore,  may  be  in  this  respect, 
are  purely  statutory.  But  whenever  such  duty  has  been  im- 
posed or  incurred,  and  is  neglected,  to  the  detriment  of  a 
private  individual,  the  party  injured  has  his  remedy  by 
action  against  the  corporation.  This  proposition  has  been 
much  doubted  by  many  eminent  judges.  But  the  weight 
of  modern  authority  is  greatly  in  its  favor.  In  1  Bing., 
N.  C.  222;  27  E.  0.  L.  875,  The  Mayor  of  Lyme  Regis  v. 
SenUyy  which  was  an  action  brought  1>y  Henley  against 
the  corporation  of  Lyme  Regis  for  not  keeping  in  repair  a 
certain  quay,  by  reason  whereof  the  sea^  broke  over  and  in- 
jured the  plaintiff's  premises,  such  duty  being  devolved  upon 
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the  borough  bj  its  charter,  it  was  held  that  the  oorporatioa 
was  liable,  although  the  doty  was  owing  to  the  public  alone; 
and  it  is  laid  down  as  "  clear  and  undoubted  law  that,  wher- 
ever an  indictment  lies  for  non-repair,  an  action  on  the 
case  will  lie  at  the  suit  of  a  party  sustaining  any  peculiar 
damage."  In  4  Hill,  680,  AdsU  v.  Bradi/j  it  was  held  that  a 
superintendent  of  the  canal,  whose  duty  it  was  to  keep  such 
canal  in  good  repair  and  firee  from  obstruction,  was  liable 
to  an  action  in  favor  of  a  party  injured  by  his  neglect  to 
remove  a  sunken  boat  from  the  canal.  The  principle  of 
liability  is  thus  stated:  ^^When  an  individual  sustains  aa 
injury  by  the  miBfeasanoe  or  non-feasance  of  a  public  officer 
who  acts,  or  omits  to  act,  contrary  to  his  duty,  the  law  gives 
redress  to  the  injured  party,  adapted  to  the  nature  of  hb 
CMe;"  and  in  5  Sanf.,  Sup.  Ct.,  802,  Hutsan  v.  The  City  of  New 
Yorky  an  action  was  nudTUained  against  the  city  for  injuries 
sustained  by  the  plaintifi*'s  wife,  in  consequence  of  one  of 
the  streets  being  out  of  repair,  the  court  assuming  it  to  be 
the  general  duty  of  that  city  to  keep  its  streets  in  repair. 

In  Massachusetts,  and  in  most  of  the  New  England  States^ 
the  duty  and  liability  are  regulated  by  statute ;  and  in  those 
cases  where  the  liability  has  been  doubted  or  denied,  it  haa 
been  because  the  duty  itself  was  not  char  or  absolute,  but 
dep,endent  upon  the  ahiLity  of  the  defendants  to  perform  it. 

So  far  as  any  obligation  rests  upon  th«  city  of  Cincinnati 
in  the  matter  complained  of^  it  is  created  by  section  68 
of  the  act,  commonly  called  the  charter,  wherein  it  is  pro- 
vided that ''  the  diy  council  shall  have  the  care,  supervision 
and  control  of  all  public  highways,  bridges,  streets,  alleyi^ 
public  squares,  and  commons  within  the  city,  and  shall  ca%ise 
the  same  to  be  kept  open  and  in  repair^  and  free  from  nvisances** 
Here,  there  is  a  plain  duty  devolved  upon  the  oity  cottncU 
as  the  representatives  of  the  city,  **  to  keep  the  streets  of  the 
city  in  repair  and  free  from  nuisanceSy"  for  which  purpose 
such  streets  are  placed  within  their  special  ^^  care^  supervisioa 
and  control^''  and  afcc^i^t means  have  been  placed  at  the  dia» 
posal  of  the  council  ^^Haau^tion,  to  discharge  this  duty. 
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Under  the  principle,  then,  above  stated,  when  an  injarj 
may  have  been  aoatuned  by  any  one,  in  consequence  of  a 
neglect  to  repair,  or  to  remove  a  Dmsance,  the  city  moflt 
respond  in  damages. 

The  question  then  remainB  to  be  considered,  what  is  the 
extent  of  the  duty  "  to  keep  the  streets  free  from  nuisances  f 
for  if  there  has  been  any  wrong  done  by  the  city,  in  the 
present  case,  it  has  been  the  omission  of  this  particular  duty. 
The  only  proper  answer  to  the  question  is,  that  it  is  com* 
meosDrate  with  the  ordinary  exigencies  of  things,  and  re- 
quires the  exercise  of  ordinary  prudence  and  care  on  the 
part  of  the  otty  authorities — euch  care  and  prudence  only, 
OS  the  neglect  of  which,  would  have  subjected  the  corporation 
to  indictmejU  at  common  law;  6  Cush.  624,  Raymond  v.  The 
Pity  of  Lowell  Aad  I  hold  it  to  be  a  proper  test  of  the  civil 
liability,  that  the  negligence  must  be  such  as  would  have 
warranted  an  indictment  at  common  law ;  1  Bing.  N.  C.  222, 
Mayor  of  Jjyme  Jtegia  v.  Henley,  already  cited.  Trifling 
ohstnictioDH,  or  want  of  repairs,  may  occaaianaUy  work  a 
serioas  harm ;  yet  such  accidents  can  not  ordinarily  be 
foreseen,  or  guarded  against,  and  do  not  lay  the  foundation 
of  an  action.  To  require  the  city,  at  all  hazwds,  to  remove 
or  correct  them,  or  be  liable  for  the  consequences,  would  b« 
not  only  to  make  the  city  an  insurer  of  the  lives  and  safety 
of  all  ite  people  who  pass  on  the  streets,  bat  to  ask  the  per- 
formance of  an  impossible  duty. 

The  character  of  the  nuisance  to  be  removed,  must  be 
such  as  would  ordinarily  require  the  interference  of  the 
public  antboritieB  for  its  removal — not  such  as  are  merely 
transient  in  character,  and  will,  of  themselves,  in  the  nature 
of  things,  soon  disappear.  The  rain,  or  the  anow,  may  fall 
upon  the  side- walks  and  congeal  into  ice,  so  as  to  make  the 
walks  slippery  and  unsafe,  yet  this  is  a  nuisance  (if  it  may 
properly  be  so  called)  which  is  transient  in  its  very  nature — ■ 
calculated  almost  immediately  to  di|u|pear — but  in  any 
event,  whether  of  longer  or  shorter^^^win,  one  which  the 
public  authorities  have  never,  anyfl^^f  been  aooustomed 


688       SUPERIOR  COURT  OF  CmCINNATL 

Anna  Yandyko  v.  City  of  Olncinnfttl  and  Matthew  Ii.  Harbeson. 

to  remove— except  as  required,  by  ordinance,  in  cases  like 
the  present,  and  the  neglect  to  do  which  would  not^  any- 
where, be  the  subject  of  an  indictment. 

What,  then,  is  the  case  of  negligence  made  against  the 
city  in  the  plaintiff's  petition  ?  It  is,  that  the  side- walk,  of 
one  of  the  public  streets,  was  covered  with  ice  and  sleet, 
making  it  dangerous  and  unsafe  for  pedestrians,  for  the 
space  of  some  eight  hours,  from  six  o'clock  in  the  morning 
until  two  o'clock  in  the  afternoon,  without  being  removed. 
No  special  or  peculiar  accumulation  of  ice,  at  this  particular 
place,  that  was  not  then  common  to  the  whole  city,  is 
averred — nor  any  circumstances  stated  from  which  an  ag- 
gravated character  of  the  evil  can  be  inferred.  It  seems  to 
be  the  ordinary  case  of  ice  and  sleet  upon  the  side-walk, 
incident  to  all  winter  weather,  and  in  all  parts  of  the  city. 
But  waiving  this,  and  supposing  that  the  nuisance  was  spe- 
cial and  even  aggravated,  the  petition  contains  no  averment 
that  the  city  had  any  notice  thereof;  and  the  circumstances 
of  the  case  do  not  imply  notice.  This  is  essential  to  a  re- 
covery. For,  without  notice  of  the  nuisance,  the  city  au- 
thorities can  not  be  required  to  remove  it,  and  are  not 
guilty  of  negligence,  which  is  the  gist  of  the  action ;  9 
Mass.  247,  Mower  v.  JTltf  InhabUants  of  Leicester.  In  Oriffin  v. 
The  Mayor  J  etc.  of  New  Yorkj  cited  in  5  Sanf.  808,  it  was  prop- 
erly held  that  the  city  was  not  liable  to  a  private  individual 
for  an  injury  sustained  by  him,  in  consequence  of  rubbish 
being  thrown  into  the  street  by  a  third  person,  it  not  appear- 
ing that  the  officers  of  the  corporation  had  notice  of  the 
fact,  were  requested  to  remove  it,  or  had  reasonable  time 
therefor.  And  so  here,  the  nuisance,  if  any,  was  created  by 
a  third  person,  it  may  be,  or  by  act  of  Ghdy  and  the  defend- 
ants were  not  bound  intuitively  to  know  its  existence. 

There  is  no  case  of  negligence  presented  for  which  an 
indictment  would  lie  at  common  law,  or  for  which  a  civil 
action  can  be  main||||^d  against  either  of  the  defendants 
and  the  demurrer^^Bbre,  of  both  will  be  sustained. 

Demurrer  sustalHF 

Judgment  for  defendants. 
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1.  The  reftisal  of  a  Judge  at  special  term  to  set  aside  the  finding  of  the 
jury,  upon  the  weight  of  evidence,  is  not  matter  of  error. 

3.  It  is  discretionary  with  the  judge  to  grant  a  new  trial  for  material 
errors  committed  by  the  court,  though  no  exception  may  have  been  taken 
at  the  time;  but  his  refusal  to  do  so  is  not  the  subject  of  review. 

3.  When  the  error  is  material,  and  excepted  to  at  the  time,  the  right  to  a 
new  trial  is  absolute,  and  its  refusal  may  be  assigned  as  error. 

4.  To  constitute  the  error  material,  it  must  have  been  such  as  that,  had  it 
not  been  committed,  the  verdict  would  not  have  been  well  warranted. 

5.  When  a  witness,  called  to  prove  the  genuineness  of  a  signature  to  a  note, 
testifies  that  he  has  seen  the  party  write,  and  is  acquainted  with  his  sig- 
nature, he  is  a  competent  witness,  although  it  appeared  that  he  had 
seen  the  party  write  but  once,  twelve  years  before,  and,  on  that  occasion, 
sign  a  receipt ;  and  another  witness  swears  that  the  habitual  signature  of 
the  party  to  notea  is  altogether  different  from  that  signed  to  receipts. 

General  Term. — ^Proceeding  in  error  to  reverse  a  judg- 
ment rendered  for  the  defendant  in  error,  by  Gholson,  J.,  at 
the  special  term  of  June,  a.  d.  1857.  The  action  below 
was  brought  by  Hall,  to  recover  the  amount  alleged  to  be 
due  on  a  promissory  note,  dated  July  25,  1855,  made  by 
Charles  F.  Schmidt,  for  the  sum  of  $2,000,  payable  to  the 
Order  of  Henry  Brachmann,  in  one  year  after  date.  It  was 
set  up,  by  way  of  defense,  that  the  note  was  drawn  and 
indorsed  for  the  accommodation  of  Schmidt,  and  when 
made  and  indorsed  by  Brachmann,  and  by  him  delivered 
to  Schmidt,  it  was  made  and  expressed  in  the  note,  for 
the  payment  of  |200  only,  and  not  |2,000 ;  that  afterward, 
without  the  knowledge  and  consent  of  Brachmann,  or  any 
mistake  in  the  original  note,  the  same  was  altered,  either 
by  Schmidt  or  some  other  person,  by  changing  the  word 
**  hundred "  into  "  thousand,"  and  adding  ^  cypher  to  the 
figures  in  the  margin  thereof,  so  as  to  make  the  note  read 
two  thousand  dollars,  instead  of  twoJiundred.  as  originally 
indorsed  and  delivered. 

From  the  bill  of  exceptions,  maZ^^i&rt  of  the  record,  it 
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appears  that  the  plaintiff  offered  in  evidence  the  note  sued 
on,  the  indorsement  of  which,  by  the  defendant,  was  ad- 
mitted, and  rested.  On  the  part  of  defendant,  Brachmann 
himself  was  sworn,  and  testified  that  on  the  day  of  the  date 
of  the  note,  he  was  in  Highland  county ;  that  Schmidt  came 
there  with  two  notes  for  (200  each,  for  the  purpose  of  pro- 
curing his  indorsement  theron,  bringing  with  him  his  own 
pen  and  ink ;  that  he,  Brachmann,  was  particular  to  notice  the 
filling  up  of  the  notes,  and  observed  they  were  for  $200 
each ;  that  he  did  indorse  them  as  requested,  and  on  the  fol- 
lowing morning,  at  the  instance  of  Schmidt,  who  averred 
that  he  had  blotted  one  of  the  notes  and  destroyed  it,  he, 
Brachmann,  indorsed  another  for  the  same  amount ;  that 
these  were  given  to  renew  prior  notes  of  a  similar  character. 
He  further  testified  that  the  note  in  suit  was  one  of  these, 
thus  given ;  that  the  word  hundred  was  altered  into  thous- 
and, and  a  cypher  added  to  the  figures  in  the  margin,  and 
pointed  out,  with  some  particularity,  how  the  alteration  had 
been  made ;  that  he  never  had  indorsed  a  note,  so  drawn, 
for  (2,000,  nor  for  any  other  sum  exceeding  (800,  but  only 
for  small  sums  of  |200  or  (300,  and  had  been  particularly 
careful  never  to  indorse  any  notes  drawn  in  blank,  by 
Schmidt,  and  presented  to  him  for  indorsement;  that 
Schmidt  had  often  tried  to  persuade  him,  but  he  had  inva« 
riably  refused.  Other  testimony  was  introduced,  going  to 
show  the  suspidouB  behavior  of  Schmidt  at  the  maturity  of 
the  note,  and  an  expert  was  introduced  to  show  how  the 
alleged  alteration  could  be  successfully  made. 

On  the  part  of  the  defendant,  Schmidt  was  called  as  a 
witness,  who  testified  that  the  note  in  suit  was  not  one  of 
those  referred  to  by  Brachmann  as  being  executed  in  High* 
land  county,  but  was  made  in  Cincinnati,  at  the  office  of 
Schmidt,  and  there  indorsed  and  delivered  to  him  by  Brach- 
mann; that  when  thus  made,  indorsed,  and  delivered,  it 
was  blank  as  to  the  date  and  amount,  and  was  left  with 
him  to  be  filled  up  flfe^is  own  option,  though  it  was  not 
intended  to  be  fiUed^mh  anything  like  so  large  a  sum  as 
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|2,000,  and  in  putting  in  so  large  a  sum,  he  had  violated 
this  understanding ;  that  Brachmann  bad,  on  several  other 
occasions,  indorsed  notes  for  him  in  blank,  to  be  filled  up 
for  small  sums,  and  that  his  own  behavior,  at  the  maturity 
of  the  note,  was  the  result  of  his  sense  of  shame  in  having 
wronged  Mr.  Brachmann.  Some  experts  were  also  exam- 
ined, who  testified  that,  in  their  opinion,  no  alteration  had 
been  made  in  the  note.  The  plaintiff  then  called,  as  a  wit* 
ness,  J.  Abraham,  who  testified  as  follows : 

"  I  am  acquainted  with  Brachmann's  signature ;  have  seen 
him  write.  Some  twelve  years  ago,  he  signed  a  receipt  for 
a  small  bill  of  brandy  I  bought  of  him.  Do  not  remember 
seeing  him  write  on  any  otiier  occasion.  Have  seen  other 
papers  appearing  to  have  been  signed  by  him.  I  afterward 
saw  him  indorsing  a  note  at  Schmidt's  office,  but  did  not 
look  at  it." 

Upon  this  testimony  being  given,  the  defendant's 
eounsel  objected  that  the  witness  wap  not  qualified  and 
competent  to  testify  as  to  Brachmann's  signature;  and 
that,  therefore,  the  further  testimony  proposed  to  be  given 
by  the  witness,  should  not  be  received-  The  objection 
was  overruled,  and  defendant  took  an  exception.  The  wit* 
ness  then  proceeded  to  testify  that  he  had  seen  two  notes  in 
blank,  indorsed  by  Brachmann,  four,  five,  or  six  months 
before  Schmidt  left  Cincinnati,  one  of  which  Schmidt  filled 
up  in  witness'  office,  and  witness  discounted  it.  It  was  for 
|S80  or  (400.  The  plaintiff  then  called  Charles  Bodmann  a» 
a  witness,  who  testified  that  he  was  acquainted  with  Brach* 
mann's  signature ;  not  from  having  seen  him  write,  but  from 
having  seen  signatures  on  notes  admitted  by  him  to  be  gen* 
nine ;  and  that  he  had  seen  a  note  in  the  hands  of  Schmidt 
indorsed  in  blank  by  Brachmann,  and  which  had  been  filled 
np  and  discounted  by  witness'  father.  No  exception  was 
taken  to  this  testimony. 

The  defendant  then  called  Mr.  Cathcart  as  a  witness,  who 
testified  that  he  was  in  business  witjj^rachmann,  and  had 
been  his  confidential  cleik  for  mm^  years^  and  that  hiji 
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Bignature  to  and  upon  notes  and  bills  was  uniform  and  pecu- 
liar, being  back  handed,  while  his  dgnature  to  receipts  and  or- 
dinary papers  was  forward  and  equally  uniform,  but  that  the 
two  are  entirely  dissimilar.  No  further  testimony  was  exhib- 
ited on  either  side,  except  of  a  corroborative  character.  The 
jury  found  a  verdict  for  the  plain tift*,  with  damages  assessed 
at  |1,400,  and  thereupon  the  defendant  moved  for  a  new  trials 
on  the  ground  that  the  verdict  was  against  the  law  and  the 
evidence ;  and  second,  on  the  ground  that  the  testimony  of 
Abraham  and  Bodmann  was  improperly  received  on  the  triaL 
The  court  overruled  the  motion,  and  entered  up  judgment 
on  the  verdict. 

HaineSj  Todd  ^  I/ytle^  and  £in^,  Anderson  ^  Sage^  for 
plaintiff  in  error. 

Thomas  M.  Key^  for  defendant  in  error. 

Spencbk,  J.,  delivered  the  opinion  of  the  court 

In  this  case,  the  refusal  of  the  court  to  grant  a  new  trial, 
and  the  improper  receipt  of  the  testimony  of  Abraham  and 
Bodmann  upon  the  trial,  are  assigned  as  matters  of  error. 

I.  So  far  as  the  refusal  of  the  court  to  grant  a  new  trial  is 
concerned,  it  is  not  pretended  that,  if  the  facts  proven  on  the 
part  of  the  plaintiff  are  true,  the  verdict  is  contrary  to  the 
law  of  the  case.  And  whether  these  facts  were  sufficiently 
proven  or  not,  was  the  peculiar  province  of  the  jury  to  decide. 
Having  passed  on  them  to  the  satisfaction  of  the  judge,  at 
q)ecial  term,  we  are  not  authorized,  on  error,  to  review  their 
decision  and  set  it  aside.  The  refusal  of  the  court  to  set  aside 
the  finding  of  the  jury,  upon  the  weight  of  evidence,  is  not 
matter  of  error;  6  Ohio,  456,  Webb  v.  Pro.  Ins.  Co.;  4  Ohio 
fit.  566,  McGairick  v.  Wason. 

As  to  the  alleged  errors  committed  on  the  trial,  it  does  not 
appear  from  the  bill  of  exceptions  that  any  objection  was  made 
to  the  testimony  of  Bodmann,  and  certainly  no  exception  was 
taken  to  the  action  of  the  court  in  receiving  it  Section  297  of 
the  code,  which  makes  jj^ vision  for  the  granting  of  new  trials, 
declares  that  ^  a  new  tnR  shall  be  granted,  on  the  applica- 
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tioD  of  the  party  aggrieved,  for  any  of  the  following  causes, 
affecting  materially  the  substantial  rights  of  such  party;'' 
and  among  the  causes  thus  enumerated  is  the  following: 
"  8.  Error  of  law  occurring  at  the  trial,  and  excepted  to  by 
the  party  making  the  application/'  Ifow,  we  have  no  doubt 
that,  in  a  proper  case,  a  new  trial  may  be  granted,  in  the 
sound  discretion  of  the  court,  for  a  material  error  coromitted 
by  the  court,  to  the  prejudice  of  the  party  aggrieved,  although 
no  exception  may  have  been  taken  at  the  time.  But  in  such 
cases,  the  matter  is  addressed  to  the  sound  discretion  of  the 
court,  which  must  decide  for  itself  whether  substantial  justice 
has  been  done  or  not,  and  whose  action  in  the  premises  is  not 
the  subject  of  review.  But  where  the  alleged  error  was  ex- 
cepted to  on  the  trial,  and  materially  affected  substantial 
rights,  the  parly  injured  may  of  right  demand  a  new  trial, 
and,  should  it  be  refused,  such  refusal  may  be  assigned  as 
error*  To  warrant  the  assignment  of  error,  in  such  cases, 
two  things  must  concur :  first,  the  error  must  materially  aiiect 
a  substantial  right;  and  secondly,  it  must  have  been  ex- 
cepted to  when  committed.  To  constitute  the  error  material, 
in  such  cases,  it  must  have  been  such,  in  our  opinion,  as  that 
had  it  not  been  committed,  the  verdict  would  not  have  been 
well  warranted.  Now,  in  the  present  case,  if  the  verdict  V)f 
the  jury  was  proper  at  all,  it  might  as  well  stand  independent 
of  the  testimony  objected  to,  as  upon  it.  That  testimony  did 
not  apply  to  the  issue  in  the  case,  but  to  a  collateral  fact ;  the 
execution,  not  of  the  note  in  controversy,  but  of  other  notes 
in  blank,  by  the  defendant  And  whether  such  notes  had 
been  executed  or  not,  still  the  plaintiff*  was  not  entitled  to  a 
recovery  here  without  satisfactory  proof  that  his  note  had  a 
valid  existence.  There  was  no  error,  therefore,  in  the  refusal 
of  the  court  to  grant  a  new  trial  in  the  case. 

II.  The  other  assignment  of  error  is,  that  the  court  erred 
in  overruling  the  defendant's  objection  to  the  testimony  of 
Bodmann  and  Abraham  on  the  trial.  The  ground  of  error 
thus  presented  is  stricti  juris;  and,  if  well  taken,  must  pre- 
vail whether  substantial  justice  has  been  done  by  the  verdict 
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or  not.  So  &r  as  the  testimony  of  Bodmann  is  concerned, 
we  have  already  seen  that  no  exception  was  taken  to  it ; 
and  even  if  it  had  heen  improperly  received,  which  we  do 
not  pretend  to  intimate,  the  matter  can  not  now  be  asfflgned 
for  error.  Then  as  to  the  testimony  of  Abraham,  it  wiU 
be  observed  that  no  objection  was  made  to  the  propriety  of 
proving  the  fact  which  he  was  called  upon  to  establish;  that 
is,  that  he  had  seen  notes  made  by  Schmidt  and  indorsed  in 
blank  by  Brachmann,  and  had  himself  discounted  one  such 
note.  But  the  objection  was,  that  the  witness  had  not 
competent  knowledge  of  Brachmann's  handwriting  to 
identify  it,  and  therefore  could  not  properly  state  that  the 
notes  he  saw,  or  the  one  he  discounted,  had  Brachmann's 
indorsement  upon  them.  As  one  member  of  the  court,  I 
am  prepared  to  say  that  it  was  not  necessary  for  the  witness 
to  have  known  the  handwriting  of  Brachmann  to  the 
papers  referred  to,  to  render  his  testimony  competent  if 
proper  at  all.  The  fact  sought  to  be  shown  was,  not  the 
handwriting  of  Brachmann,  but  what  was  his  course  of 
business  in  reference  to  the  issuing  of  blank  indorsements ; 
and  the  circumstance  that  such  indorsements,  purporting  to 
be  his,  were  exhibit^  and  dealt  upon  in  the  market  as  hie, 
would  be  proper  evidence  to  show  the  fact.  Aside  from  this, 
and  assuming  that  it  was  necessary  for  the  witness  to  have 
had  a  knowledge  of  Brachmann's  handwriting  to  render 
his  testimony  proper,  we  are  all  clearly  of  opinion  that  a 
sufficient  foundation  was  laid,  in  the  preliminary  examina- 
tion of  the  witness,  for  the  reception  of  such  testimony. 
His  answer  on  the  examination  in  chief  was  emphatic :  '*  I 
am  acquainted  with  Brachmann's  signature.  I  have  seen 
him  write."  On  cross-examination,  he  said :  ^  Some  twelve 
years  ago,  he  signed  a  receipt  for  a  small  bill  of  brandy.  I 
do  not  remember  seeing  him  write  on  any  other  occasion. 
I  have  seen  other  papers  appearing  to  have  been  signed  by 
him."  The  knowledge  thus  acquired  by  the  witness  may 
have  been,  and  probably  was,  very  imperfect ;  or,  on  the 
other  hand,  it  may  have  been  quite  reliable.    This  depends 
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upon  the  intelligence  and  capacity  of  the  witness,  and  the 
impression  made  upon  his  mind.  Some  men  may  receive  a 
more  vivid  and  lasting  impression  from  the  examination  of 
a  single  signature  than  others  receive  from  a  large  number. 
Some,  too,  may  retain  the  impression  thus  received  after  a 
lapse  of  years,  while  in  others  it  would  be  obliterated  after 
a  lapse  of  days.  In  such  oases,  the  law  has  fixed  no  limits 
to  the  measure  of  human  capacity.  But  it  does  require  i 
1st.  That  the  witness  should  have  had  opportunity  of  form- 
ing an  acquaintance  with  the  party's  handwriting ;  and,  2d. 
That  the  acquaintance  should  be  such  as  to  enable  the 
witness  to  express  a  positive  belief  on  the  subject.  Here 
the  witness  expressed  confidence  in  his  knowledge  of  the 
defendant's  signature ;  and,  as  to  his  importunity  of  judg- 
ing, had  seen  him  write  his  name  at  least  once  on  a  previous 
occasion.  That  once  having  seen  a  person  write,  is  sufficient 
to  render  the  testimony  admissible,  is  laid  down  in  all  the 
elementary  books,  and  in  many  ac^udged  cases,  while  not 
an  authority  can  be  found  against  it  See  2  Phill.  £v.  248, 
note  265,  p.  475,  Cowen  &  Hills'  notes ;  4  Esp.  87,  Oarrdls  v. 
Alexander;  2  Starkie,  M*.  P.  0. 164,Patt?e« v.  Ford;  1  Moody 
ft  Malk.  89,  Lewis  v.  Sapio^  etc.  The  force  and  extent  of  the 
rule  on  this  subject  is  well  expressed  by  Phillipps,  thus :  '^  A 
witness  may  therefore  be  asked  whether  he  has  seen  a  par- 
ticular person  write,  and  afterward  whether  he  believes 
the  paper  in  dispute  to  be  his  hand-writing."  ^  This  kind 
of  evidence,  like  all  probable  evidence,  admits  of  every 
possible  degree,  from  the  lowest  presumption  to  the  high- 
est moral  certainty.  It  may  be  so  weak  as  to  be  utterly 
unsafe  to  act  upon,  or  so  strong,  as  in  the  mind  of  any 
reasonable  man,  to  produce  conviction.  The  witness  may 
have  been  in  the  constant  habit  of  seeing  the  person  writey 
day  after  day  for  years  together,  etc.,  or  it  may  be  found 
that  he  may  have  seen  him  write  only  a  few  words,  many 
years  ago,  or  perhaps  only  once ;  or  the  specimens  which  he 
saw  may  have  been  slight  and  imperfect,  made  in  a  hurry,  at 
distant  intervals,  or  from  some  other  cause,  were  not  the  fair 
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average  epecimens  of  hie  general  chaTacter  or  style  of  writing, 
butZiations  from  the  fommon  form  ;  in  wWch  cases,  Ae 
impression  on  the  mind  of  the  witness  would  be  imperfect, 
faint,  and  inaccurate.  But  whatever  degree  of  weight  his 
testimony  may  deserve,  which  is  a  question  exclasively  for 
the  jury,  it  is  an  established  rule  that  if  he  has  seen  the 
person  write,  he  will  be  competent  to  speak  to  his  hand- 
writing ;"  citing  1  Burr.  644,  Mex  v.  Dr.  Hensey;  8  Ves.  438, 
474,  Eagleton  v.  Kingston;  and  4  St-  Trials  446,  447,  Lord 
Preston's  case ;  6  St  Trials  70,  Franem^a  case,  and  lb.  275, 
Layer's  case.  Then,  again,  as  to  lapse  of  time,  on  page  273, 
Phillipps  says,  with  respect  to  the  interval  of  time  'Hhat  has 
elapsed  since  the  witness  saw  the  party  write,  that  is  a  cir- 
cumstance not  to  exclude  him  from  giving  evidence,  but  to 
be  left,  with  all  the  other  circumstances  of  the  case,  to  the 
consideration  of  the  jury;"  citing  1  Bl.  384,  Gold  v.  Jones. 
While  the  general  rule,  thus  laid  down,  is  not  denied  by 
one  of  the  counsel  for  the  plaintiff  in  error,  it  is  insisted  by 
him,  that  it  can  not  apply  in  the  present  case,  since  it  is 
shown  by  the  testimony  of  Cathcart  that  the  uniform  habit 
of  Brachmann  was  to  make  his  signature  to  notes  different 
from  that  to  receipts,  and  therefore  the  witness,  who  had  only 
seen  Brachmann's  signature  to  a  receipt,  could  not  have 
known  his  signature  to  a  note.  This  is  a  clear  non  sequiiur^ 
since,  although  the  form  of  the  signature  may  be  different, 
the  character  of  the  writing  in  each  may  be  the  same ;  and 
we  have  already  seen  that  however  imperfect  the  character 
may  be,  it  is  sufficient  to  enable  the  witness  to  testify.  But 
further  than  this,  it  is  but  an  arraying  of  one  witness 
against  another;  and  we  are  not  required  to  give  absolute 
credence  to  the  one,  and  refuse  any  credence  to  the  other. 
For^  to  reject  the  evidence  altogether,  we  must  not  only 
assume  that  Cathcart  has  testified  with  entire  truth  (which 
we  are  certainly  prepared  to  allow)  as  to  Brachmann's  cus- 
tom in  affixing  different  signatures  to  different  kinds  of 
papers,  but  we  must  assume  that  Brachmann  followed  this 
custom  in  the  particular  instances  as  to  which  the  witness 
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testified ;  and  we  must  still  further  assume  (what  is  not 
proven)  that  the  character  of  these  signatures  was  so  essen- 
tially different,  as  that  an  individual,  acquainted  with  the 
one,  could  not  form  a  correct  opinion  as  to  the  genuineness 
of  the  other,  and  that,  too,  when  the  witness  has  testified  to 
his  abllitj  to  form  such  a  judgment. 

Im  2  Starlde,  K  P.  C.  164,  the  case  of  PoweU  v.  Ford, 
cited  by  plaintiff's  counsel^  has  no  application  to  the  one 
before  us.  There  it  was  held  at  nisi  priuSj  by  Lord  Ellen- 
borough,  that  a  witness,  who  had  seen  defendant  write  his 
name  with  the  initials  of  his  Christian  name,  was  not  compe- 
tent to  prove  his  signature  containing  the  Christian  and  sur- 
name in  full,  because  the  witness, by  his  own  showing — not  by 
the  testimony  of  other  witnesses — ^bad  not  sufficient  know- 
ledge of  the  full  or  entire  signature.  Here,  however,  there  is 
notliing  in  the  witness'  testimony  to  show  bis  want  of  capa- 
city to  form  a  correct  judgment.  If  that  decision,  however, 
were  in  point,  it  would  be  enough  to  say  that  it  was  but  a 
nisi  prius  decision,  and  when  subsequently  quoted,  1  Moody 
k  Malk.  39,  Lewis  v.  Sapio^  it  was  said  by  Abbott,  C,  J. : 
^I  will  not  abide  by  any  such  dedsion  as  that.  The 
witness  has  seen  the  defendant  write  his  surname.  He 
believes  the  surname,  in  the  defendant's  signature  on  the 
bill,  is  written  by  him.  It  is  quite  enough."  There  can 
be  little  difficulty  in  deciding  between  the  authority  of 
these  cases.  If  the  witness  could  swear  to  the  defendant's 
surname,  it  was  of  no  conseqiience  about  the  Christian  name. 

Upon  the  whole  case,  we  find  no  error  in  this  record ; 
and  the  judgment  will  therefore  be  affirmed  with  costs,  but 
without  penalty. 

Judgment  affirmed. 
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KoBXBi  Cruohtoh  v.  Fbahcis  Kbllbrmakk. 

1.  In  an  uiiwer  or  reply,  there  miut  be  >  general  or  ipecific  denial  of  each 
material  allegation  wbicb  it  is  intended  to  controvert ;  a  lingle  itat«- 
ment  that  each  and  all  of  the  allegation*  are  denied,  U  good  ai  a  general 
denial;  but  If  the  dsntal  b«  intended  to  be  qiocific,  and  fket«  an  intro- 
duead  for  that  purpose,  it  muit  appear,  by  aTermen^  to  which  of  tbtt 
material  allegations  tboae  facta  are  intended  to  reply. 

1.  A  general  motion  to  make  the  reply  more  definite  and  certain,  will  li« 
where  the  plaintiff  make*  allegations  of  fact  in  a  reply,  not  addraaied  t« 
any  partlcnlar  material  allegation  tn  an  answer  aatting  np  a  eonntcr- 
claim;  and  conoludea  with  a  genoral  denial  c^  OTery  allegation  in  th* 
answer  not  ioconfistent  with  the  reply. 

Spbcial  Tkrii. — On  motion  to  make  the  reply  more 
definite  and  certain.  Petition  on  a  promissoiT'  note  made 
hy  defendant.  The  answer  admita  the  execution  of  the 
note,  and  \>y  way  of  counter-claim,  alleges  that  the  note 
was  given  for  the  payment  of  certain  specified  lumber, 
agreed  to  be  furnished  under  a  written  contract  of  sale 
made  between  the  parties,  and  that  afterward,  on  delivery, 
it  was  discovered  that  part  of  the  lumber  was  inferior,  and 
not  according  to  contract,  to  defendant's  damage,  etc 

Plaintiff  then  replies,  alleging,  in  detail,  his  understanding 
of  the  nature  and  terms  of  the  agreement  between  the  pu*- 
ties,  and  withont  making  a  specific  denial  of  the  written  con- 
tract, concludes  as  follows:  "And  the  plaintiff  denies  all 
and  singular  the  statements  and  allegations  in  said  answer, 
which  are  or  may  be  inconsistent  with  the  truth  of  Ae 
statement  in  this  replication;  and  also  denies  that  the 
defendant  has  su^red  damages  in  the  sum  of  twelve  hund- 
red dollars,  or  \i  any  sum  or  sums  whatsoever,  by  reason 
of  any  act,  omission,  or  neglect  of  the  plaintiff  in  the 
premises." 


£aUs  ^  SeaHxurougK,  for  plaintiff 
Ftrgxiaon  ^  Long,  for  defendant. 
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Oholbon,  J.  It  is  not  stated  in  the  motion  ii 
ticulars  the  reply  is  indefinite  and  uncertain. 

Upon  snoh  a  gen^^l  motion,  the  ooart  will  o 
the  pleading,  to  see  if  it  presented  any  matter  \ 
be  regarded  as  a  denial  of  a  material  allegal 
oonnter-claim,  or  as  new  matter  intended  to  be  p 
a  defense,  and  showing  with  sufficient  cleamea 
was — ^but  if  a  party  can  not  ^ut  his  finger  upon 
specific  to  be  made  definite  and  certain,  he  can  c 
what  particular  it  is  deficient,  and  a  general  i 
suffice. 

2.  A  denial  may  be  general  or  specific.  If  gei 
can  be  no  objection  to  a  single  statement  that  e 
of  the  allegations  in  a  pleading,  are  denied, 
denial  be  intended  to  be  specific,  and  tacts  are 
for  that  purpose  into  the  pleading,  it  must  appec 
ment,  to  which  of  the  material  allegations  in  th 
those  facts  are  intended  to  reply.  There  must  b 
or  a  specific  denial  of  each  material  allegation  i 
intended  to  controvert.  The  denial  can  not  be  n 
same  time  general  and  specific,  or  to  be  constri 
the  other,  as  may  be  claimed  by  the  pleader. 

8.  When  a  counter-claim  set  out  a  contract  f 
and  delivery  of  lumber,  and  the  giving  of  the  no 
as  a  part  of  the  consideration,  the  breach  of  tli 
and  damages,  and  a  reply  set  out  certain  transi 
plaining  the  dealings  as  to  the  lumber,  but  not  ad 
any  one  of  the  material  allegations  in  the  counter 
then  concluded  with  a  general  denial  of  every 
inconsistent  with  the  statements  in  the  reply,  the 
make  definite  and  certiun  must  be  sustained. 

Motion  sustained. 
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JrBDBBICK  BnTTBHnXLD  V.  Wm.  £.  OeBOBH,  BT  AL. 

1.  Tha  lam  of  Ohio  muit,  in  th«  ftbMiiea  of  ftnj  expr«H  proTiiion,  ba 
tapl>o«»d  to  ftpply  onlj  to  penoni  nai  thing)  in  Ohio.  Th«  legiilsture, 
in  ■uthorising  proceeding  to  nibject  equitkble  interert*  in  real  Mtmt«^ 
did  not  iatand  to  gile  •  remedj  when  tlie  rekl  aatate  it  Mtiuted  iMiyond 
the  limit!  of  the  State. 

S.  A  creditor  can  not  be  aided,  either  in  law  or  equity,  in  enforcing  a  claim 
on  real  property  lituate  out  of  the  Jurisdiction. 

Special  Tbkh. — PUiatifi'  allegea  that  at  the  January  term, 
A.  D.  1857,  of  this  coart,  be  recovered  a  judgmeot  a^nat 
Ogbom  for  the  earn  of  f  1,200.87;  that  tbe  defendant, 
Ogborn,  has  do  property  subject  to  an  executien  at  law,  bat 
that  he  has  an  equitable  title  to  certain  real  estate  in 
Miaeouri  and  Illinois  to  which  Thomas  Davia  and  other 
partiea  defendant  hold  the  legal  titie ;  and  plaintiff  prays 
that  a  receiver  may  be  appointed,  and  that  the  lands  may 
be  subjected  to  tbe  payment  of  the  judgment. 

"  JifiKs  ^  Eoadly,  for  plaintiff. 

Thos.  J.  Gallagher  and  Talbot  Jones,  for  defendants. 

Qholsor,  J.  At  a  former  term,  this  case  was  decided  upon 
the  gronnd  that  a  creditor  in  Ohio  conld  not  attach  n(»  lile  u 
petition  to  subject  an  equitable  interest  in  real  estate,  aitnated 
beyond  the  limits  of  the  State.  This  decnion  was  made  on 
the  ground  that  tbe  statute,  though  using  general  langna^, 
must  be  understood  as  being  limited  to  the  sphere  of  its 
enactment.  Tbe  counsel  for  tbe  plaintiff  asked  to  be  again 
heard  in  tbe  case  upon  this  question.  That  hearing  has 
been  had,  end  I  have  again  considered  tfee  question. 

It  is  claimed  by  counsel  tbat  the  act  must  have  an  efiect 
to  give  a  remedy  equivalent  to  what  might  have  obtained 
on  the  general  principles  of  equity  jurisdiction — that  the 
statute  is  really  only  declaratory.  To  a  certain  extent,  I 
think  the  statute  is  declaratory.    When  a  creditor  has  a 
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claim  to  be  satisfied  out  of  a  legal  estate, 
equity  might,  on  general  principles,  aid  bin 
satisfaction  oat  of  an  equitable  estate.  Bat 
pose,  and  I  am  confident  no  authority  can  be 
tain,  the  idea  that  a  creditor,  as  such,  can  be  a 
law  or  equity,  in  enforcing  a  claim  on  real  p 
the  jurisdiction.  By  reference  to  the  aath< 
clearly  appear  no  such  jurisdiction  id  admitt< 
equity :  3  Myl.  A  Or.  416, 417,  Neate  y.  Duke  o 
It  will  be  seen  that  the  principles  of  the  juris 
the  court  lends  its  aid  to  enforce  a  legal  right 
or  could  be,  no  legal  right,  then  there  is  no  grc 
ference  in  equity. 

The  question  is  really  one  of  construction, 
latnre,  in  authorizing  proceedings  to  subject 
terests  in  real  estate,  intend  to  give  a  remedy 
estate  was  situated  beyond  the  limits  of  the 
claimed  that,  because  a  party  in  whom  is  vc 
title  to  lands  in  another  State,  is  found  in  Oh 
served  with  process,  he  can  be  compelled  \a 
receiver,  so  as  to  satisfy  a  judgment  agaii 
entitled  to  the  equitable  estate  in  the  Ian 
established  rules  of  construction  forbid,  in 
construction  of  the  statute  which  would  admi 
ciae  of  any  such  jurisdiction. 

General  words,  in  statutes,  must  be  restraine( 
of  the  matter  in  view  of  the  legislature.  It  wc 
inconvenient  to  attempt  to  dispose  of  propert 
foreign  jurisdiction,  and,  in  most  cases,  the  eii 
nugatory.  The  laws  of  Ohio  must,  in  the  a 
express  provision,  be  supposed  to  apply  only  t 
things  in  Ohio.  We  had  occasion  to  apply  th 
the  case  of  Campbell  v.  7%e  Owners  of  the 
The  same  principle  will  be  found  in  many  de< 
My.  ft  Or.  256,  270,  Arnold  v.  Arnold;  12  CI 
Wheaton  Ap.  1^2;  18  Johns.  428;  8  Grattan, 

The  principle,  which  has  been  applied  in  cs 
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performance,  does  not  reach  such  a  case  as  the  present. 
That  depends  on  a  contract  or  eqaity  subsisting  between 
the  parties.  The  proceeding,  in  such  eases,  is  in  personam^ 
and  the  right  is  created  by  the  act  of  the  parties :  8  Grattan, 
411,  Dickinson  v.  Hoome-sAdmW^  et  ed.;  2  White  &  Tudor, 
Lead.  Eq.  cases,  part  2,  note  319,  Penn  v.  Lord  BcUtvnore. 
Action  ditimissed. 


Edwin  Ludlow  v.  Edward  Hurd,  bt  al. 

1.  The  power  of  the  Cincinnati  and  Marietta  Bailroad  Company,  under 
section  13  of  the  act  of  February  11, 1848,  regulating  railroad  companieg, 
to  borrow  money  on  the  secarity  of  its  property  and  income,  includes  the 
authority  to  mortgage  after^acquired  property^  and  embraces  every  spe- 
cies of  property,  owned  by  the  company,  necessary  to  the  operation  of 
the  road. 

2.  Office  furniture  suitable  in  kind  and  of  a  necessary  amount,  proyided 
for  the  use  of  the  employees  of  the  company  in  the  performance  of  their 
daily  duties,  as  well  as  for  the  directors  to  transact  their  business,  is  cot- 
ered  by  such  a  mortgage ;  and  at  the  instance  of  the  trustee,  will  be 
protected  by  injunction  against  the  attempts  of  a  Judgment  creditor, 
who  has  levied  thereon,  and  threatens  to  sell  it,  when  it  appears  that  the 
other  mortgaged  property  would  be  insufficient  to  pay  in  ftJl  the  mort- 
gage debt. 

Special  Term. — On  demurrer  to  tbe  petition.  Action  to 
restrain  proceedings  nnder  an  execution  and  levy,  made  at 
the  instance  of  Hard  as  a  judgment  creditor,  upon  certain 
personal  property  belonging  to  the  Cincinnati  and  Marietta 
Bailroad  Company. 

The  plaintiff  claims  that  he  is  the  mortgagee,  in  trust,  for 
certain  holders  of  bonds  issued  by  the  Cincinnati  and  Ma* 
rietta  Railroad  Company.  The  conveyance  is  in  due  form, 
properly  executed  and  recorded  in  the  recorder's  office  of 
Hamilton  county,  dated  March  1, 1857,  to  secure  the  pay- 
ment of  fifteen  hundred  bonds  for  one  thousand  dollars 
each,  which  are  to  become  due  on  Septemb.er  1, 1880,  with 
seven  per  cent  interest,  payable  semi-annually.  The  property 
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described  in  this, "  the  third  mortgage,"  deed,  is  **the  road  of 
Bfud  company  and  ita  branches,  made  or  to  be  made  in  the 
8tat«  of  Ohio,  including  the  right  of  way  and  the  land  oc- 
cnpied  thereby,  together  with  the  superstnictnre  and  the 
tracks  thereon,  and  all  the  bridges,  viadocts,  colverte,  fences, 
depot  groands,  and  buildings  thereon,  and  all  other  appur- 
tenances belonging  thereto,  and  all  franchises,  rights  and 
privileges  of  the  company,  in  and  to  the  same;  also,  all 
locomotives,  tenders,  cars,  machinery,  tools,  implements, 
fixtures,  wood,  fuel,  oil,  waste,  and  other  materials  or  prop- 
erty then  owned,  or  tkereafter  to  be  acquired  and  owned  by 
$aid  company,  for  the  purpose  c^  ueing  or  repairing  sfud 
road,  or  any  other  of  the  property  of  said  company,"  with 
power  on  the  part  of  the  company  to  dispose  of  any  of  the 
property  not  necessary  to  be  retained  for  its  roadway,  depot 
grounds,  or  stations,  nor  required  for  the  construction  or 
convenient  use  of  the  road. 

That  five  hundred  of  thebondsdeBcribed  in  this  inatntment 
of  mortgage  have  been  negotiated  by  the  company,  and 
are  a  subsisting  charge  npon  the  property  mortgaged. 

That  the  defendant,  Hurd,  having  recovered  a  judgment 
for  $274.88  against  the  company,  before  Nathan  Marcbant, 
B  justice  of  the  peace  in  and  for  the  township  of  Cincinnati, 
in  the  county  of  Hamilton,  has  caused  execution  to  be  is- 
sued thereon ;  that  said  execution  came  to  the  hands  of  the 
defendant,  James  Casndy,  a  constable  in  and  for  said  town- 
ship, and  was,  by  said  constable,  on  October  15, 1857,  levied 
npon  "the  furniture  contained  in  five  several  rooms  of  the 
company's  bueineas  oitice  in  Cincinnati,  situated  on  Third 
street,"  which  is  particuiariy  described  in  the  complainant's 
petition;  also,  the  furniture  contained  in  another  business 
office  of  the  company  in  Cindunati,  in  one  of  the  rooms  of 
the  Burnet  House.  It  is  alleged  that  the  property  is  adver- 
tised for  sale  by  the  officer  who  levied  the  execution,  and 
will  be  sold  nnlese  the  court  interfere ;  that  the  above  offices 
"are  attached,  belong  to,  and  form  a  part  of  the  railroad 
And  ita  apportenanoes,  and  were  established  and  fitted  np 
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and  faraiBhed  by  the  companj  tor  the  purpose  of  transact- 
ing and  carryings  on  the  basmess  on  the  said  road,  they 
being  necessary  therefor.'and  are  yet  need  forthat  purpose;" 
that  the  furniture  levied  on  is  indispensable  to  the  full  enjoy- 
ment of  the  ase  of  the  road,  and  is  a  part  and  parcel  of  the 
property  conveyed  to  the  plaintiffby  said  tbird  mortgage  deed 
of  the  company.  It  la  further  stated  that  the  sale  of  the  prop- 
erty, so  levied  on  by  siud  constable,  as  advertised  by  him, 
would  produce  great  injury  to  the  plaintiff  and  to  the  hold- 
ers of  said  third  mortgage  bonds,  by  depriving  the  com- 
pany of  the  use  of  the  same,  and  thereby  reducing  and 
lessening  the  bosiness  and  earnings  of  the  company,  and 
thus  preventing  the  payment  of  the  interest  and  principal 
of  the  bonds,  which  business  and  earnings  are  not  now  more 
than  sufficient  to  pay  said  interest,  and  would  also  tend  to 
render  the  mortgage  security  aforesaid,  ineffectual  and 
worthless.  That  the  company,has  made  default  in  payment 
of  tbe  interest  on  said  bonds ;  that  the  company  is  wholly 
insolvent,  and  that  if  the  property  so  levied  on  should  be 
sold  on  said  execution,  the  remaining  property  covered  by 
said  mortgage  will  be  insufficient  to  pay  in  full  the  principal 
and  interest  due  on  said  bonds.  It  is  further  stated  that 
the  property  levied  on  was  acquired  by  tbe  company  sab- 
sequent  to  the  execution  of  the  mortgage. 
To  this  petition,  the  defendant,  Hurd,  has  demurred. 

S.  S.  Cooke  and  Taft  #  Perry,  for  plaintiff 

K  W.  Kittredge,  for  defendants,  Hurd  and  Cassidy. 

Btorbb,  J.  Two  qnestions  are  presented  upon  the  plead- 
ings in  this  case — 

First:  The  authority  of  the  rwlroad  company  to  borrow 
money,  and  to  mortgage  their  property  to  secure  it  f 

Second :  What  property  passed  by  the  conveyance  to 
Ludlow? 

Section  18  of  the  law  of  February  11, 1848,  *'  regulating 
nulroad  companies,"  gives  express  power  to    every  sntdi 
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corporation  '^  to  borrow  money,  not  exceeding  its  authorized 
capital  stock,  at  a  rate  of  interest  not  exceeding  seven  per 
cent,  per  annum,  and  may  execute  bonds  or  promissory  notes 
therefor,  and,  to  secure  the  payment  thereof,  may  pledge 
the  property  and  income  of  such  company." 

This  provision,  so  fully  conferring  a  right  to  borrow 
money,  to  issue  bonds,  and  secure  their  payment  by  a  mort- 
gage upon  the  property  and  income  of  the  company,  dis* 
penses  with  the  necessity  of  discussing  the  question  of 
corporate  power,  upon  general  principles.  However  doubt- 
ful it  may  have  been  regarded  by  courts  of  high  authority, 
we  are  saved  the  labor  of  examining  conflicting  opinions, 
as  well  as  the  effort  to  reconcile  them. 

We  must  Hbld  the  company  was  fully  authorized  to  ex- 
ecute the  mortgage  referred  to  in  the  petition. 

The  second  question  involves  the  inquiry :  ^^  What  prop- 
erty passed  by  the  description  in  the  deed?" 

In  ordinary  cases,  this  is  to  be  determined  by  the  intention 
of  the  parties,  as  indicated  by  their  contract ;  and  where,  after 
a  general  grant  of  the  principal  thing,  its  incidents  or  appur- 
tenances are  not  expressly  reserved  or  excluded,  the  transfer 
will  be  held  to  cover  the  subject  specifically  granted,  and  all 
that  is  connected  with  it,  as  naturally  dependent  upon  it,  or 
that  may  be  properly  regarded  as  essential  to  its  full  enjoyment. 

This  is  the  rule  affirmed  in  Whistler's  case,  10  Co.  64 
and  65,  which  is  followed  in  all  the  modern  cases,  as  in  6 
Greenleaf,  436,  Blake  v.  Clark;  1  Sumner,  492,  United  States 
V.  Appleton;  11  Conn.  625,  Parsons  v.  Camp;  18  Wend.  157, 
Van  Wyck  v.  Wright y  and  in  20  Ohio,  401, 412,  Morgan  v. 
Mason^  where  it  is  said :  ^^  Whatever  is  actually  enjoyed  with 
the  thing  granted  as  a  beneficial  privilege  at  the  time  of  the 
grant,  passes  as  parcel  of  it."  Therefore,  everything  belong- 
ing to  the  estate  conveyed,  as  an  incident  or  appurtenance^ 
passes  by  the  grant,  and  to  this  end  the  law  gives,  in  all 
cases,  a  reasonable  intendment  to  the  grant. 

The  principle  thus  established  is  of  universal  applicatiop 
in  the  transfer  of  real  property ;  and  though  its  origin  dates 
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back  to  a  very  remote  period,  when  the  alienation  of  land 
was  guarded  with  great  jealousy,  and  then  neceaBarily  con- 
fined to  a  class  of  estates  to  which  but  few,  if  any  of  the 
appurtenances  of  modern  times  were  incident,  its  applica* 
tioD  is  none  the  less  just  or  equitable. 

The  improvements  in  mechanics  have  introduced  new 
modes  by  which  the  business  of  the  world  is  not  only  per- 
formed, in  its  various  departments,  but  essentially  controlled 
in  its  results.  Hence,  the  adaptation  of  steam  power  to 
locomotion  includes  not  only  the  enjoyment  of  rights  of 
way,  but  the  construction  of  road-beds,  and  the  consequent 
use  of  the  various  materials  necessary  to  their  fabric;  the 
ownership,  also,  of  engines,  with  their  various  appendages, 
rail  cars,  baggage  and  freight  cars,  are  alike  indispensable* 
It  is  equally  necessary  to  the  full  enjoyment  of  the  franchise 
conferred  upon  a  railroad  company,  that  the  corporation 
should  hold  depots  and  depot  grounds,  machine  shops,  and 
other  establishments  for  the  manufacturing,  as  well  as  the 
repair  of  their  engines  and  cars.  The  same  power  must  be 
given,  either  expressly  or  by  necessary  implication,  to  own 
or  rent  suitable  buildings  to  accommodate  their  different 
employees  in  the  transaction  of  their  daily  duties,  as  book- 
keepers, clerks,  and  cashiers,  as  well  as  famishing  a  proper 
place  for  the  directors  to  hold  their  meetings. 

It  must  follow  from  the  power  thus  given,  that  the  com- 
pany may  provide  furniture  proper  for  their  different  offices, 
and  which  may  well  be  included  in,  and  pass  by  the  name  of 
corporate  property,  and  which,  though  practically  separate 
from,  and  forming  no  immediate  part  of  the  railroad,  its 
appurtenances,  franchises,  or  machinery,  are  still  so  closely 
connected  with  the  proper  management  of  the  road,  and  the 
interest  of  the  stockholders,  as  well  as  the  creditors,  that 
they  can  not  be  dispensed  with  and  the  purposes  of  the 
railroad  be  accomplished. 

A  corporate  body,  whose  daily  business  is  the  transporta- 
tion of  passengers  and  freight,  in  whose  capital  stock  large 
amounts  are  invested  by  every  class,  should  be  held  to  the 
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strictest  accaracy  in  their  accounts.  Their  receipts  and 
expenditures  can  only  be  known  when  this  duty  is  fulfilled 
to  the  letter ;  hence,  the  power  to  employ  the  most  compe- 
tent clerks,  and  the  duty  to  provide  all  the  necessary  accom- 
modations, to  enable  them  to  have  an  intelligent  and  careful 
supervision  of  the  various  transactions  of  every  day.  On 
no  other  theory  can  frauds  be  prevented,  or,  if  committed, 
detected. 

It  is  very  clear,  then,  we  must  regard  as  appurtenant  to, 
and  necessary  for  the  proper  working  of,  a  railroad,  that  all 
the  species  of  property  to  which  we  have  referred,  should 
become  a  part  of  the  road  itself,  essential,  indeed,  to  its  use; 
and,  if  denied,  destructive  to  the  purpose  for  which  it  was 
built. 

There  may  be,  unless  we  look  carefully  at  the  relations 
the  several  departments  of  a  railroad  bear  to  each  other,  no 
clear  apprehension  of  their  real  identity,  when  the  rights  of 
the  corporation  are  questioned.  We  may  separate  the 
appurtenance  from  the  subject  when  real  estate  is  conveyed, 
and  there  yet  be  a  thing  to  be  enjoyed,  while  its  measure  or 
extent  only  is  impaired  or  restricted ;  but,  in  a  case  like 
that  before  us,  if  ODe  of  the  incidents  essential  to  the  sue* 
cesaful  operation  of  the  road  is  withheld,  the  consequence 
may  be  irreparable  injury  to  all  concerned  in  the  prosperity 
of  the  enterprise. 

It  was,  without  doubt,  the  intention  of  the  company  to 
pledge  their  whole  available  property,  all  they  could  legally 
call  their  own,  of  which  they  were  then  possessed,  or  might 
afterward  lawAiUy  acquire,  for  the  security  of  the  bond- 
holders, on  the  terms  stated  in  the  deed  of  trust ;  and  if 
they  could  not,  as  a  corporate  body,  be  the  owners  of  any 
other  property  than  that  connected  with,  incident  to,  or 
necessarily  attached  to  the  proper  operation  of  the  road,  it 
would  seem  to  follow  that  every  portion  of  it  that  they 
might  lawfully  possess  they  might  lawfully  pledge. 

At  common  law,  it  is  said  an  assignment  will  not  convey 
title  to  chattels,  except  those  '^  in  esacj"  at  the  time  of  the 
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transfer.  This  doctrine  had  its  origin,  we  are  told,  in  the 
determination,  on  the  part  of  the  courts,  at  an  early  period, 
*^  to  prevent  maintenance  and  the  mnltiplication  of  conten- 
tions and  suits,  so  that  no  possibility,  right,  title,  or  any 
other  thing  not  in  possession,  could  be  granted  or  assigned 
to  strangers  f*  and  so  strictly  was  it  applied  that  a  grant  of 
land,  where  the  vendor  was  out  of  the  possession,  was  void. 
Co.  Lit.  265,  a.  n.  1 ;  3  Mees.  A  Wei.  197,  Mogg  v.  Baker; 
6  Maule  k  8el.  288,  Robinson^  et  al.  v.  Macdonndl ;  TAdol.  k 
El.  N.  S.  850,  GaU  v.  BumeU. 

The  English  courts  still  adhere,  as  it  will  be  seen  in  the 
cases  already  cited,  with  many  qualifications  to  the  ancient 
maxim,  and  have  been  followed  by  American  judges,  who, 
while  they  admit  the  power  of  precedent,  and  feel  bound  to 
follow  what  is  believed  to  be  established,  nevertheless  inter- 
pose very  significant  exceptions  to  its  full  application. 

Thus,  in  6  Man.  k  G.  247,  Tapfidd  v.  HUlmany  et  al,^ 
Tindal,  C,  J.,  said:  "It  would  have  been  very  easy  to 
have  so  framed  the  power  of  entry  as  to  make  it  extend 
to  all  effects  found  upon  the  premises  at  the  time  that  such 
power  should  be  enforced ;"  and  Coltman  and  Maule,  Justices, 
clearly  admit  that,  as  between  the  parties,  there  may  be  a 
valid  transfer  of  such  property.  In  10  Met.  481,  Jones 
v.  Richardson^  and  in  18  Met.  29,  Moody  v.  Wrigkty  it  is  said 
that  "one  can  not  grant  or  mortgage  property  of  which  he  is 
not  possessed,  and  to  which  he  has  no  title  at  the  time ;" 
and  this  doctrine  is  afiirmed  in  2  Cush.  294,  Barnard 
V.  Eatony  and  in  8  Cush.  806,  Godman  v.  Freeman;  so  in  8 
Gilm.  455,  Rhines  v.  PhdpSj  et  al.;  4k  Corns.  581,  Griswold 
V.  Skddon. 

But  in  the  latter  case,  as  well  as  in  7  Shep.  408,  Abboi 
V.  Goodwin^  it  was  admitted  that  a  mortgage  lien  wiO  cover 
chattels  purchased  after  the  deed  is  executed,  with  the  pro- 
eeeds  of  those  actually  mortgaged ;  and  where  there  was  a 
right  to  sell  reserved  to  the  mortgagor,  it  must  have  been 
the  intention  of  the  parties  that  the  proceeds  of  all  property 
sold  should  be  subjected ;   and  this  is  the  principle  upon 
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which  also,  1  R.  I.   511,  Jenckesf  AdvfCr  v.   Qoj^ 
Sanf.  499,  Southmrth  v.  Ishamy  were  decided. 

How  far,  upon  these  adjudications,  the  rightc 
mediate  creditors,  or  mortgagees,  are  affected 
matter  of  grave  consideration.  We  suppose  the  ' 
to  adopt  is  that  which  prevails  where  a  mortgag 
to  secure  subsequent  advances.  In  such  cases, 
courts  have  decided  that  the  security  can  not  be 
to  exclude  the  property  from  the  levy,  or  sei2 
intervening  creditor;  15  Ohio,  253,  260,  Kra 
M^  Bank;  17  Ohio,  871,  Spader  v.  Lawler;  6 
Shepard  v.  Shepard. 

We  have  remarked  that,  at  law,  the  principle 
we  have  referred  seems  to  be  mainly  applied.  Ir 
is  greatly  mitigated,  if  not  for  many  purposes  de 

Lord  Eldon,  in  r<  ^hip  Warren  8  Price,  269,  d( 
the  future  earnings  of  a  ship  would  pass,  tl 
traAfer  of  the  vessel  was  made  while  she  was  a 
take  it  to  be  clear,"  says  he,  '^  that  if  there  be 
ment  made  of  the  earnings  and  freight  of  a 
voyage,  it  is  valid ;  and  if  that  be  so  of  a  voya 
why  not  of  one  in  immediate  posse  ?" 

So,  in  4  Myl.  k  C.  660,  WeUesley  v.  WeUe 
Cottenham  held  that  '^a  covenant  to  secure  an  a 
a  charge  upon  freehold  estates,  or  by  an  investn 
funds,  or  by  the  best  means  in  his  power,  will  ci 
upon  any  property  to  which  the  covenanter  be 
titled,  between  the  date  of  the  covenant  and  tl 
its  performance ;"  and,  again,  in  6  Simons,  224, 
The  Archbishop  of  York^  the  same  chancellor  saic 
can  be  no  doubt  that  a  covenant  to  charge,  or 
or  affect  lands  hereafter  to  be  acquired,  operates, 
upon  lands  so  afterward  acquired,  against  the  par 
the  charge." 

The  question  is  very  ably  discussed  in  1  Hare, 
ton  V.  Hortony  and  the  same  conclusion  adopte 
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there  decided  "  thftt  the  mortgage  of  a  ship,  then  on  a  whal- 
ing voyage,  with  all  cargo  which  might  be  canght  and 
brought  home  in  the  veeasel,  wae,  as  aguost  the  awignor,  a 
valid  aasigameot  in  equit;,  as  well  of  the  future  catgo  to  be 
taken  daring  the  particular  voyage,  as  of  that,  if  any,  which 
existed  at  the  time  of  the  asmgnment." 

If  we  regard  tbis  equitable  doctrine  in  the  case  before  ns, 
we  may,  very  readily,  conclude  that,  by  its  proper  application, 
we  shall  subserve  the  purposes  of  justice,  and  carry  out  the 
intentions  of  the  parties  to  the  contract 

Where  a  nulioad  oompany  is  anthorized,  by  law,  to  mort- 
gage its  whole  corporate  property,  which  includes  not  merely 
its  road-bed,  and  the  etructuree  connected  with  it,  but  all  its 
rights  and  fraochisea  in  addition,  a  conveyance,  by  such 
terms,  must  comprehend  the  power  to  reconetnict  or  repair 
the  road,  by  all  the  means  necessary  to  accomplish  the  pur- 
pose. Whatever  is  added  to  the  original  structure  becomes  a 
part  of  it,  and  can  not  be  severed  &om  it ;  and  if  the  secorily 
by  Uie  mortgage  is  to  continue  to  he  of  any  value  during  the 
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1  Hare,  560,  bQ2yLangton  v.  Barton;  4  Myl.  &  C.  408,  New- 
lands  V.  Paynter. 

The  Supreme  Court  of  New  HampBhire,  in  32  N".  H.  484 
Pierce  v.  Emery ^  have  decided  the  direct  question  before  us, 
though  the  case  is  somewhat  involved.  In  New  Jersey,  3 
Green  Chy.  877,  WUlink  v.  Morris  Canal  ^  Banking  Co.y  it 
was  held  that  a  transfer  of. the  canal  property  carried  with  it 
all  subsequent  additions  to  the  subject. 

In  the  late  case  of  PhiUipSj  et  al.  v.  Winston^  not  yet  re- 
ported, but,  in  the  opinion,  of  which  a  copy  has  been  fur- 
nished to  us,  the  Court  of  Errors  of  Kentucky  have  adopted 
the  same  rule,  and  decreed  a  perpetual  injunction  against  the 
intervening  creditors,  who  had  levied  on  property  acquired 
by  the  company  subsequent  to  their  mortgage;  and  a  similar 
construction  is  given  by  Judge  McLean  in  the  case  of  (7oe, 
irusteey  v.  Pennockj  et  al.^  decided  at  the  July  term  of  the  cir- 
cuit court  for  this  district,  reported  in  the  American  Law 
Register,  for  November,  1857,  Vol.  6,  p.  27. 

We  have  been  referred  to  a  clause  in  the  deed  of  trust 
which  authorizes  the  mortgagors  to  dispose  i>f  any  part  of  the 
property  that  may  not  be  necessary  to  the  use  of  the  road; 
and,  it  is  urged  upon  us^  that  this  power,  thus  reserved,  is 
inconsistent  with  the  estate  granted  by  the  deed  itself,  and 
must,  therefore,  defeat  it 

It  may,  in  many  cases,  be  a  very  suspicious  circumstance, 
when  such  a  permission  is  given  by  the  mortgagee ;  as,  for 
instance,  where  a  stock  of  goods,  or  articles  of  ordinary  con- 
sumption, are  pledged  absolutely,  and  the  tide  is  consequently 
vested  in  the  mortgage? ;  the  liberty  reserved  to  the  mort- 
gagor to  sell,  might  well  furnish,  if  unexplained,  an  implica- 
tion of  fraud  in  the  contract;  but  where,  from  the  nature  of 
the  property  pledged,  it  is  indispensable  that  many  portions  of 
it  should,  from  time  to  time,  be  repaired,  reconstructed,  or 
renewed,  there  can  be  no  impropriety  in  permitting  the  party 
who  is  bound  to  keep  up  the  road,  and  provide  all  things 
necessary  to  its  use,  to  dispose  of  the  old  material,  either  in 

86 
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part  payment  of  new  appliances,  or  for  its  general  preser- 
vation. 

By  this  permission  no  one  can  be  defrauded,  and  no  rale 
of  law  is  violated.  The  recording  of  the  mortgage  advises 
the  public  that  the  company  have  pledged  their  property,  and 
it  seems  to  us  that  the  license  to  sell  it,  as  limited  in  the  deed, 
confers  no  greater  right  than  the  mortgagors  would  have  had 
if  no  such  clause  were  inserted.  A  broken  locomotive,  a 
worn-out  rail,  the  timber  necessary  to  repair  the  road-bed, 
require  to  be  protected  from  injury,  and  made  available  for 
the  purposes  of  the  pledge;  hence,  the  mortgagor  may  well  be 
the  agent  of  the  parties  interested  in  the  security  to  see  that 
their  property,  however  useless,  is  not  totally  lost,  and  a 
power  to  sell,  if  necessary  to  effect  that  object,  might  be  in- 
ferred from  the  relation  of  the  parties  to  each  other. 

The  question  how  far  the  property  and  franchise  of  a 
railroad  company,  or  any  similar  corporate  body,  may  be  sub- 
ject to  sale  by  execution,  has  been  frequently  discussed  and 
determined,  of  late  years,  both  in  England  and  the  United 
States.  It  is  settled,  w4  suppose  definitely,  that  the  fran- 
chise, which  includes  the  right  of  toll,  can  not  be  levied  on 
and  sold,  unless  the  legislature  who  granted  it,  assent  to  the 
transfer.    This  was  decided  in  5  Iredell,  297,  State  v.  Rives. 

It  is  the  rule  adopted  by  the  Supreme  Court  of  Pennsyl- 
vania in  13  Serg.  &  Bawle,  212,  Ammant  v.  The  New  Alexan- 
dria ^  Pittsburg  Turnpike  Boad;  5  Watts  &  Serg.  266,  Leedom 
V.  Plymouth  B,  R,  Co. ;  and  in  9  lb.  27,  Susquehamui  Canal 
Co.  V.  Bonham ;  in  Massachusetts,  4  Mass.  596,  Tippets  v. 
Walker ;  in  Kentucky,  6  B.  Monroe,  1,  Winchester  ^  Lexing- 
ton Turnpike  Company  v.  Vimont.. 

In  Ohio,  the  point  was  fully  examined  and  decided,  in  10 
Ohio,  476,  Seymour  v.  MUf.  ^  ChUicothe  Turnpike  Company. 

The  result  is  very  clearly  stated  in  the  very  accurate  and 
learned  treatise  on  the  Law  of  Sheriffi  and  Coroners,  by  Mr. 
Gwynne,  page  241 :  ^  The  right  of  taking  toll  is  a  franchise, 
and  is  not,  at  common  law,  nor  by  the  statute  of  Ohio,  r^^- 
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lating  judgment  and  executions,  subject  to  levy  upon  execu- 
tion; it  may  be  reached  in  chancery." 

And  the  rule  thus  established  is  not  confined  to  the  fran- 
chise  merely;  it  covers  every  case  where  it  is  attempted  to 
separate  the 'structure  of  a  railway  or  turnpike  road,  in  parts, 
by  a  seizure  on  execution.  The  whole  work  is  regarded  ». 
an  entire  thing,  and  each  portion  so  dependent  upon  every 
other  that  the  integrity  of  the  fabric,  from  its  commencement 
to  its  terminus,  will  be  preserved. 

Thus  it  is  said  in  13  Serg.  &  Rawle,  212,  already  citedi 
**The  inconvenience  would  be  exceseive  if  the  right  of  the 
company  could  be  cut  up  into  an  indefinite  number  of  small 
parts,  and  vested  in  individuals."  Such  a  course  would  defeat 
the  object  of  the  incorporation,  both  as  respects  the  stock- 
holders, and  the  public  also,  who  have  at  least  a  very  mate- 
rial interest  in  the  preservation  of  every  important  thorough- 
fare,  as  they  derive  daily  benefit  from  its  use.  We  must 
regard,  then,  not  among  the  least  of  the  considerations  which 
very  properly  press  upon  us,  in  examining  a  question  like 
this,  the  public  right  and  the  public  advantage.  So  long  as 
a  highway,  similar  to  the  present,  can  be  kept  up,  it  is  required 
by  the  public  interest  that  it  should  be.  When,  however,  the 
corporate  body  becomes  so  involved  in  debt  that  it  can  not 
longer  fulfill  the  object  for  which  it  was  created,  a  court  of 
equity  should  interfere,  take  possession  of  the  whole  property, 
and  wind  up  the  concern.  This  is  not  only  the  course  indi- 
cated in  kindred  cases,  but  it  is  peculiarly  fit  where  creditors 
and  debtors,  with  their  varied  interests  in  a  common  fund,  are 
to  be  protected  by  an  equal  division  of  the  assets,  according 
to  the  priority  of  tiieir  liens. 

We  have  referred  to  this  view  of  the  case  to  illustrate,  more 
fully,  the  rule  we  should  adopt  in  examining  the  questions 
submitted  by  the  pleadings. 

We  can  not  now  determine  whether  the  property  levied  on 
is  essential  to  the  business  of  the  company,  upon  the  principles 
^e  have  laid  down.  It  may  be  that  there  has  been  extravagant 
expenditures  in  the  furnishing  of  the  apartments  occupied  as 
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offices ;  it  may  be  that  economy  has  been  ignored,  and  the 
fashion  of  the  day,  in  the  outlay  of  money,  has  been  adopted ;  it 
may  be  that  the  old  rule,  ^  Sic  utere  too  ut  alienum  non  laedas" 
has  been  forgotten ;  and  it  is  our  duty,  if  either  the  one  or 
the  other  of  these  conditions  exist,  to  see  that  the  evil,  for  it 
is  one,  is  corrected. 

!N^o  company  has  the  right  to  permit  its  agents  to  pervert 
the  corporate  funds  from  their  legitimate  purpose,  by  provid- 
ing unnecessary  or  costly  offices,  or  office  furniture  for  their 
subordinates.  Such  an  assumption  is  equally  improper,  as 
would  be  the  lavish  expenditure  of  their  income  in  payment 
of  salaries  disproportionate  to  the  labor  performed,  or  distrib- 
uting it  among  an  army  of  attaches  and  dependants,  who 
may  be  all  the  while  consuming  the  substance  of  the  corpo- 
ration at  the  expense  of  those  who  have  paid  up  their  stock, 
or  loaned  money  on  their  bonds. 

There  must  be  a  reference  to  a  master  to  examine  the  prop- 
erty levied  on,  and  report,  inunediately^  whether  the  same,  on 
the  principle  indicated  by  the  court,  is  necessary  to  the  ope- 
ration of  the  road ;  and  if  any  part  thereof  can  be  disposed 
of,  without  injury  to  the  company,  to  describe  it 

Until  the  coming-in  of  the  report,  no  further  order  will  be 
made. 

Demurrer  overruled. 


McCULLOUGH  &  CULBERTSON  V.  SaMUEL  LbWIS. 

The  code  does  not  permit  a  set-off  foaiided  upon  a  claim  for  unliqaidated 
damages. 

Special  Term. — On  demurrer  to  petition.  Action  by  the 
payees  against  the  maker  of  a  promissory  note.  The  defend- 
ant answers,  denying  indebtedness  and  alleging  ^that  during 
the  years  1854  to  1857,  inclusive,  he  was  extensively  engaged 
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in  the  pork-packing  business,  in  the  city  of  Cincinnati,  and 
transacted  a  large  amount  of  business  with  plaintifib  as  com- 
mission merchants,  and  otherwise ;  that  plaintifis  made  ad- 
vances, in  the  usual  course  of  business,  to  defendant,  upon 
shipments  of  pork  to  them  at  the  city  of  Baltimore,  which 
pork  was  agreed  to  be  sold  upon  the  advice  and  for  the  ac-  . 
count  of  defendant ;  that  plaintifis  charged  defendant  with 
packing  pork,  which,  according  to  agreement  betwen  them, 
should  not  have  been  charged ;  that  plaintiffi  charged  defend- 
ant with  extra  commission  on  sale  of  pork,  which  they  were 
not  entitled  to,  and  deducted  the  same  out  of  said  sales;  and 
further,  that,  in  some  instances,  said  pork  was  sold  contrary 
to  the  express  orders  of  defendant,  and  the  market  price  of 
said  pork  was,  shortly  after  said  sales,  greatly  increased,  and 
thereby  defendant  was  deprived  of  large  profits,  which  he  is 
now  entitled  to  recover  of  plaintiffs." 

The  petition  refers  to  an  exhibit  containing  an  itemized 
account  of  overcharges  and  estimated  losses  on  sundry  speci- 
fied sales,  and  claims  that  the  plaintifi  are  indebted  to  him, 
**  upon  a  true  and  fair  settlement  of  accounts  between  them/' 
and  asks  that  the  note  sued  on  be  canceled,  and  that  defend- 
ant have  judgment  for  the  balance  that  may  be  found  due  him. 

Collins  ^  Herron^  for  plaintiffe. 

Hagans  ^  BroadweU^  for  defendant. 

Storeb,  J.  This  is  a  demurrer  on  the  ground  that  the  set- 
ofi'  is  for  unliquidated  damages. 

The  items  composing  the  alleged  set-off  are  described  in 
the  copy  of  the  account  attached  to  the  answer,  as  required 
by  section  122  of  the  code. 

They  are  for  overcharges  made  by  the  plaintiffii : 

1.  As  the  factors  of  defendant  in  the  sale  of  property  con- 
signed to  them. 

2.  For  disobeying  his  instructions  in  selling  property  con- 
signed, at  a  less  price  than  was  limited. 

The  code,  we  suppose,  does  not  essentially  change  the  com- 
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monly-received  idea  of  a  set-ofF,  which  by  our  former  prac- 
tice was  coDJSlned  to  what  was  tenned  liquidated  damages. 

Although  the  claim  must  now  arise  on  a  contract,  no 
greater  strictness  is  required  than  was  necessary  before  the 
code.  The  rule,  " id  cerium^  quod  cerium  reddi  potesty^  was 
applied,  we  believe,  without  exception,  to  all  cases  of  this 
description. 

Whenever  an  action  would  lie  upon  any  of  the  money 
counts,  a  set-off  for  a  like  demand  may  be  pleaded  by  way 
of  defense. 

One  of  my  colleagues  has  very  clearly  stated  his  construc- 
tion of  the  code  on  this  subject  in  1  Handy,  484,  Evens  v. 
Holly  and  I  fully  concur  in  this  opinion. 

We  think  that  all  the  items  embraced  in  the  first  division, 
are  proper  subjects  of  set-off.  But  the  items  included  in  the 
second  are  without  the  rule. 

They  would  not  furnish  the  ground  for  an  action  of  indeb- 
itatus  assumpaitj  as  a  recovery  must  be  had  only  upon  a 
breach  of  contract  first  proved,  and  the  damages  to  be  as- 
sessed are  not  solely  dependent  upon  any  fixed  element,  to 
render  them  certain. 

Beside,  the  issue  would  become  involved,  and  the  trial  of 
the  case  be  necessarily  greatly  embarrassed. 

The  same  view  is  taken  in  2  Cranch,  842,  Winchester  v. 
Hackley;  8  Wash.  C.  0.  359,  Cheongwo  v.  Jones. 

As  the  demurrer  is  to  the  whole  answer,  it  must  be  over- 
ruled. But  the  plaintiff  will  be  at  liberty  to  now  move  that 
the  answer  be  made  more  definite  and  certain. 


D.  A.  Parvin  r.  H.  R.  McBride,  bt  al. 

1.  Usurious  interest  will  be  deducted  hj  the  court  whenever  it  appears 
that  the  creditor  has  received  a  greater  Interest  than  the  law  per- 
mitted, and  the  transaction  is  a  loan,  or  an  ordinary  parchase. 
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2.  Whenever  exorbitant  interest  has  been  paid,  it  is  a  liquidation  pro 
tanto  of  the  principal,  whenever  the  court  is  so  advised  of  the  fact ; 
and  any  party  to  the  instrument  may  claim  the  privilege  thus  allowed. 

3.  If,  however,  the  note  represents  a  single  transaction,  and  the  holder  has 
sold  it  bonajidej  for  a  sum  less  than  its  value,  a  different  rule  obtains ;  it 
is  then  a  purchase,  like  that  of  any  other  chattel;*- and  as  the  maker 
would  'be  liable  to  discharge  it,  at  all  events,  he  can  not  complain  that 
his  paper  is  sold  below  its  intrinsic  value. 

4.  Where  the  original  note  was  given  for  a  loan,  and  the  subsequent 
renewals  have  been  granted  upon  the  same  terms  upon  which  that 
loan  was  made,  the  party  is  entitled  to  the  deduction  of  the  usurious 
interest. 

6.  It  is  immaterial  whether  the  parties  agree  to  the  usurious  interest  or  not; 
if  it  appears,  on  trial,  that  it  has  beei^  paid  or  demanded,  no  judgment 
can  be  rendered  which  includes  it. 

Spbcial  Term. — ^Action  on  a  promissoiy  note. 

The  facts  are  sufficiently  stated  in  the  decision. 

T.  M.  Keyy  for  plaintiff. 

J,  G.  GibbonSj  for  defendant  McBride. 

Stober,  J.  The  plaintiff  seeks  to  recover  on  a  promissory 
note  for  5400,  dated  June  26, 1857. 

It  is  set  up  as  a  defense  hy  McBride,  the  maker,  that  the 
note  was  made  for  the  accommodation  of  the  indorser,  and 
the  fact  was  proved.  It  is  further  alleged,  that  the  note  was 
the  substitute  or  renewal  of  another,  which  was  also  given 
for  a  promissory  note  discounted  by  the  plaintiff  for  the  ben- 
efit of  Snow,  the  indorser,  who  has  paid  from  April  19, 1856, 
till  March  last,  int^*est  at  the  rate  of  three  per  cent,  a 
month.  McBride  claims  that  the  excess  of  interest,  over  six 
per  cent,  shall  be  deducted  from  the  note,  and  acknowledges 
judgment  may  be  rendered  for  the  residue. 

The  plaintiff  admits  the  payment  of  excessive  interest,  but 
denies,  when  he  discounted  the  first  note,  that  McBride  was 
not  the  real  maker.  It  is  also  in  proof,  that  the  first  note  was 
made  for  the  same  sum  as  that  now  in  controversy,  and  the 
loan,  originally  made,  is  the  consideration  upon  which  this 


568        SUPERIOR  COURT  OF  CDTdNNATL 


D.  ▲.  Pftnrin  v.  H.  B.  McBride, 


note  is  founded.  No  objection  to  a  judgment  for  the  whole 
amount  of  the  note  is  interposed  by  the  indoreer,  Snow ;  and 
it  is  argued  by  the  plaintijB[:''8  counsel,  that  the  defendant, 
McBride,  can  not  recoup  the  excess  of  interest 

Previous  to  the  statute  of  February  18, 1848,  payments  of 
interest,  however  excessive,  when  once  made,  could  not  be 
recovered  back,  or  allowed  to  the  debtor.  Both  parties  to 
the  contract  were  held  to  be  in  pari  ddictOy  and,  therefore, 
without  the  protection  of  the  law,  6  Ohio,  513,  Reddish  Exec 
V.  Watson;  11  lb.  417,  Sheltorij  et  al.  v.  Gill^  et  al.;  12  lb.  544, 
Spalding  v.  Bank  of  MiLskingum.  The  object  of  the  statute, 
last  referred  to,  unquestionably  was  to  remedy  the  supposed 
mischief  that  followed  the  previous  decisions  of  the  court  It 
requires  "  that  judgment  shall  be  rendered  for  no  more  than 
the  balance  found  due,  after  deducting  the  excess  of  interest  so 
paid."  No  mention  is  made  of  the  party  who  may  have  paid 
it,  nor  is  the  right  to  recover  it,  in  terms,  confined  to  him. 

It  appears  that  interest  has  been  received,  by  the  creditor, 
greater  than  the  law  permitted,  and  the  transaction  is  a  loan, 
or  an  ordinary  purchase,  for  which  the  note  was  given ;  we 
think  it  was  the  intention  of  the  legislature  to  allow  the  de- 
duction whenever  a  suit  was  brought 

Wherever,  to  use  the  language  of  the  statute,  exorbitant 
interest  has  been  paid,  it  is  a  liquidation,  pro  tanto,  of  the 
principal,  whenever  the  court  is  so  advised  of  the  fact ;  and 
any  party  to  the  instrument  may  claim  the  privilege  thus 
allowed. 

If,  however,  the  note  represents  a  single  transaction,  and 
the  holder  has  sold  it,  bona  fidcy  for  •a  sum  less  than  its  value, 
a  different  rule  obtains ;  it  is  then  a  purchase,  like  that  of  any 
other  chattel,  and  as  the  maker  would  be  liable  to  discharge 
it,  at  all  events,  he  can  not  complain  that  his  paper  is  sold  be- 
low its  intrinsic  value. 

But  where,  as  in  the  present  case,  the  original  note  was 
given  for  a  loan,  and  the  subsequent  renewals  have  been 
granted  on  the  same  terms  upon  which  that  loan  was  made, 
we  must  hold  that  McBride  is  entitled  to  the  deduction  he 
claims. 
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We  are  also  satisfied  that  by  any  other  constraction  the 
court  would  permit  a  contract  to  be  enforced,  which  is  for- 
bidden by  law.  This,  it  was  held,  could  not  be  done  under 
the  law  of  1824,  7  Ohio,  part  1,  81,  La  Fayette  Benefit  Soc.  v. 
Lewis.  That  statute  is  still  in  force.  The  law  of  1848  only 
amended  it,  and  the  prohibition  against  excessive  interest  is 
unimpaired. 

It  is  immaterial,  we  apprehend,  whether  the  parties  agree 
to  the  usurious  interest  or  not,  if  it  appears  on  trial  that  it 
has  been  paid,  or  is  demanded  by  the  contract,  no  judgment 
cau  be  rendered  which  includes  it 

We  are  convinced  that  when  the  plaintift'  received  the 
present  note,  it  was  for  the  benefit  of  Snow,  and  McBride 
was  in  reality  the  surety.  The  judgment,  therefore,  will  be 
rendered  against  both  defendants,  for  the  amount  of  the  prin- 
cipal, deducting  the  excess  of  all  interest  paid  since  the  first 
note  was  discounted,  and  it  will  be  entered  that  Snow  is  the 
principal  debtor  and  McBride  the  surety. 


Jambs  B.  Kamsat  &  Co.  v.  Georgb  Ovteraeer. 

Wliere  an  order  of  attachment  has  been  allowed  and  issued,  before  the 
debt  is  due,  and  it  is  subsequently  discharged,  it  is  a  matter  of  discretion 
with  the  court,  whether  the  action  shall  be  dismissed  or  allowed  to 
proceed,  after  the  debt  becomes  due.  It  is  proper  to  dismiss  it,  unless 
special  reasons  to  the  contrary  are  shown. 

Special  Term. — On  motion,  after  the  dissolution  of  an 
attachment,  to  dismiss  the  action,  commenced  in  attach- 
ment, on  a  promissory  note,  which  fell  due  subsequent 
to  the  bringing  of  the  action. 

W.  Van  Hamm  and  T.  M.  Key^  for  plaintiffe. 

J.  G.  IkmglasSj  for  defendant. 
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Gholsok,  J.  In  this  case,  an  attachment  was  obtained 
before  the  debt  was  due.  This  attachment  was  subse- 
quently discharged.  The  question  now  presented,  is 
whether  the  action  must  be  dismissed  or  the  plaintiff 
be  allowed  to  proceed  to  judgment. 

The  code  provides  expressly  for  the  case  when  an  action 
being  commenced  on  a  debt  not  due  and  no  attachment  is 
allowed.  In  such  cases,  the  action  must  be  dismissed;  sec- 
tion 232.  Kq^  express  provision  being  made  for  the  con- 
tingency, that  an  attachment,  after  being  allowed,  is  set 
aside,  it  is  claimed  that  no  objection  can  be  made  to  the 
continuance  of  the  action. 

It  may  be  remarked  that,  at  least,  this  might  depend  on 
the  circumstances.  Suppose  an  action  brought  for  a  de- 
mand  not  maturing  for  several  years — ^an  attachment 
allowed  and  then  discharged — should  the  defendant  be 
required  to  wait  in  court,  to  defend  the  case  when  the 
debt  matures?  Suppose,  when  it  matures,  he  pays  it, 
must  he  plead  a  payment  since  the  institution  of  the  suit? 

Again,  if  there  be  any  advantage  in  bringing  an  action 
before  a  claim  is  due,  and  it  be  obtained  by  wrongfully 
suing  out  an  attachment,  would  it  not  be  inconsistent  with 
the  general  rule,  to  allow  a  party  to  retain  an  advantage 
gained  by  his  own  wrong?  At  the  same  time  a  case  might 
be  presented  where  an  attachment  being  discharged  either 
on  technical  grounds,  or  on  grounds  imputing  no  blame  to 
the  plaintiff,  or  on  grounds  which  the  conduct  of  the  de- 
fendant had  made  colorable,  the  court  would  be  justified  in 
imposing  on  the  defendant  as  a  condition,  that  the  action 
should  stand  in  court,  especially  when  the  debt  had  be- 
come due,  and  no  defense  was  pretended. 

When  an  order  of  attachment  is  discharged  because  it 
has  been  improvidently  awarded  or  wrongfully  applied  for, 
as  a  general  rule  the  plaintiff  should  be  considered  as 
having  no  better  right  than  if  it  had  been  refused.  It  ought 
to  have  been  refused,  and  the  rights  and  position  of  the 
parties  should  be  the  same,  as  if  that  had  been  done  which 
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ought  to  have  been  done.  The  allowing  the  action  to 
continue  should  be  the  exceptional  caee,  and  sufficient 
reasons  shown  why  it  should  be  permitted  either  by  the 
power  of  the  court  directly,  or  as  a  condition  upon  dis- 
charging the  attachment.  It  would  thus  become  a  matter 
of  discretion  only,  and  properly  to  be  exercised  at  the  time 
the  attachment  is  discharged. 

In  this  case,  I  have  no  facts  on  which  to  exercise  such  a 
discretion.  The  continuance  of  the  action,  and  a  judgment 
in  it,  is  claimed  as  a  right ;  I  find  no  such  right  to  exist, 
and  the  action  will  be  dismissed  without  prejudice. 

Action  dismissed. 


Jambs  B.  Ramsay  &  Co.  v.  Gbobge  Overaeer. 

1.  The  costs  and  expense  of  storage,  or  for  other  care  of  property,  is  a 
proper  charge  on  the  fund  arising  from  the  sheriffs  sale  of  the  property. 

2.  There  is  no  provision  of  law  authorizing  a  personal  Judgment  against 
the  plaintiff  for  the  amount  of  such  expenses. 

Special  Term. — On  motion  by  the  sheriff  to  have  an 
allowance  made  for  storage  expenses,  to  be  taxed  in  the 
costs  and  collected  of  the  plaintiff,  under  the  judgment 
rendered  against  him  for  costs. 

The  plaintiff  in  this  action  obtained  an  order  of  attach- 
ment The  sheriff  levied  on  a  stock  of  groceries.  It 
became  necessary  to  store  them;  and  in  this  way,  a 
charge  of  about  one  hundred  dollars  was  incurred  by 
the  sheriff.  Before  this  charge  for  storage  was  incurred, 
the  order  of  attachment  was  returned,  and  this  expenditure 
was  not  indorsed  as  fees  or  costs. 

A  motion  was  made  to  discharge  the  order  shortly  after 
it  had  issued.  This  motion,  after  some  delay,  was  grant- 
ed, and  the  goods  returned  to  the  defendant. 

T.  M.  Key  and  TF.  Van  Hamm  for  plaintiffi. 

W.  B.  Caldwdl^  for  sheriff  Mathers. 
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Gholson,  J.  Had  the  goods  remained  in  the  hands  of  the 
sherifi',  and  been  sold  under  the  order  of  the  court,  and  the 
application  was  to  be  allowed  for  the  storage  as  a  charge  on 
the  fund,  the  court  would  have  the  power,  and  it  would  be 
its  duty,  as  it  has  been  the  practice,  to  make  the  allowance. 
It  is  not  a  compensation  to  the  sheriff  for  services,  but  for 
necessary  expenses  incurred  in  taking  care  of  the  property. 
The  same  principle  applies  in  allowing  for  the  keeping  of 
horses,  or  stock,  when  taken  under  an  execution.  A  very 
general  principle,  frequently  laid  down,  governs  such  cases. 
2  Myl.  &  Cr.  406, 424,  Attorney  General  v.  Mayor  of  Norwich; 
8  Id.  675,  Dryden  v.  Frost;  2  Phill.  220,  Bnght  v.  Norih;  4 
D.  &  E.  591,  King  v.  Essex;  1  B.  &  Ad.  232,  King  v.  Com. 
of  Sewers,  etc.;  69  E.  C.  L.  562,  Regina  v.  Com,  of  Sewers,  etc 

The  question,  as  it  is  presented  to  me,  is  very  different-  I 
am  really  asked,  upon  matter  out  of  the  record,  to  render  a 
personal  judgment  against  the  plaintiff.  It  is  not  a  case  of 
the  retaxation  of  costs,  for  there  is  nothing  in  the  record  or 
proceedings  to  show  any  such  costs;  and,  what  is  more 
important,  there  is  no  statute  which  provides  for  any  such 
item  in  a  bill  of  costs.  It  is  not  a  case  of  an  amendment 
of  a  sheriff's  return,  even  could  there  be  a  return  of  any 
such  item  as  costs,  for  the  charge  occurred  after  the  return 
of  the  process. 

Without  undertaking  to  decide  whether  the  plaintiff  in 
execution  may  not  be  liable  to  the  sheriff  in  an  action, 
upon  the  principle  of  indemnity,  I  feel  clearly  satisfied  that 
the  court  has  no  jurisdiction,  upon  a  motion,  to  order  the 
payment  of  this  charge  by  the  plaintiff.  There  appears  to 
be,  in  this  respect,  some  defect  in  our  attachment  proceed- 
ings; and  even  if  the  sheriff  may  have  indemnity  by  action, 
he  ought  to  be  allowed  to  require  an  advance  for  his 
charges  and  expenses  in  taking  care  of  the  property. 
There  is  a  provision  of  this  description,  in  the  common 
carrier  act,  as  to  the  taking  of  a  watercrafk;  and  a  similar 
provision  would  seem  to  be  required  in  attachment  pro- 
ceedings. 

Motion  overruled. 
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Company. 

Where,  by  a  written  contract,  the  plaintiff  agrees  to  convej  to  the  de- 
fendant, real  estate  by  a  permanent  lease,  for  ninety-nine  years,  renew- 
able forerer,  "  to  be  executed  at  early  convenience,"  and  the  defendant 
is  to  pay,  at  a  fixed  time,  a  certain  sum  of  money,  and  thereafter,  at  stated 
periods,  the  rent  agreed  upon,  and  taxes  as  they  accrue,  and  the  defend- 
ant is  put  in  possession,  a  right  of  action  arises  for  the  sums  agreed  to  be 
paid,  as  they  become  due,  without  a  tender  of  the  conveyance,  the  cov- 
enants being  independent. 

Special  Term. — ^Action  to  recover  rent  and  taxes  claimed 
to  be  dae  to  the  plaintiff  under  a  certain  contract  of  lease. 

The  facts  are  sufficiently  stated  in  the  decision. 
Lord  ^  Wrighty  for  plaintiff 
Taft  ^  Perry y  for  defendant 

Spencer,  J.  This  case  has  been  submitted  to  the  court  upon 
the  facts  set  forth  in  the  petition,  answer,  and  exhibits,  from 
which  it  appears  that,  on  July  80,  1856,  a  contract  was  en- 
tered  into  between  the  plaintiff  and  defendant,  by  which  it 
was  agreed  that  the  plaintiff  should  convey  to  the  defendant 
one  hundred  feet  of  ground,  between  Walnut  and  Vine 
streets,  extending  from  the  south  line  of  Water  street  to  the 
Ohio  river — the  conveyance  to  be  by  permanent  lease,  for 
ninety-nine  years,  renewable  forever,  with  covenants  of  seisdn, 
freedom  from  incumbrance,  and  general  warranty ;  to  bear  date 
the  first  day  of  August,  1856.  The  price  of  the  purchase, 
as  arranged,  was  to  be  |50,000,  of  which  |10,000  were  to  be 
paid  in  sixty  days  from  said  first  day  of  August,  the  balance 
to  be  secured  by  an  annual  rent  of  |8,200,  payable  quarterly, 
on  the  first  days  of  November,  February,  May,  and  August, 
forever  thereafter,  to  be  paid  by  the  defendant  to  plaintiff'; 
the  defendant  to  have  the  privilege  of  purchaong  the  fee  of 
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e^d  premises,  on  paying,  from  time  to  time,  in  such  sums  as 
tbey  might  desire,  the  whcle  or  any  part  of  said  $40,000 ; 
the  rent  to  abate  in  proportion  to  the  sum  or  sums  paid;  the 
plaintiff  to  put  defendant  in  immediate  possession  of  tlie 
premises,  except  as  to  a  part,  which  was  then  in  the  occn- 
paucy  of  certain  tenants  of  the  plaintiff  holding  under  leases 
&om  him,  whom  it  was  agreed  not  to  be  necessary  to  dbturb  at 
once ;  but  whenever  the  defendant  required  poeeeasion  of  such 
part  of  the  premises,  if  the  plaintiff'  should  be  nnable  to  in> 
duee  the  tenants  to  remove,  they  were  to  be  dispossessed  by 
proceedings  instituted  by  defendant  under  its  charter  to  con- 
demn the  property  for  a  bridge;  such  proceedings  to  be  at 
plaintifl"s  expense,  and  meanwhile  plaintiff' was  to  collect  the 
reuts  from  said  tenants,  and  apply  the  same,  as  far  as  they 
might  extend,  as  a  credit  npon  the  quarterly  rents  aforesaid. 
The  defendant  to  pay  all  taxes  and  assessments  upon  the 
premises,  after  the  current  year.  And,  as  to  theee,  they  were 
to  be  paid  seven-t^'elfths  by  plaintiff'  and  five-twelfths  by  de- 
fendant. The  closing  paragraph  of  the  agreement  is  as  fol- 
lows: 

"  The  party  of  the  first  part  sells  the  premisee  with  all 
the  privileges  and  appurtenances,  and  the  party  of  the  second 
part  purchases  on  the  terms  herein.  This  is  a  preliminary 
agreement,  to  be  consummated  by  a  lease  to  the  party  of  the 
second  part,  or  asfflgos,  embracing  and  stipulating  on  both 
sides,  f<H-  the  terms  herein  expressed,  and  in  other  reepects  to 
be  in  the  usual  and  ordinary  form  and  character  of  perma- 
nent leases,  and  to  be  executed  at  early  convenience." 

The  defendant  went  into  immediate  posseedon  of  Ae 
premisee,  as  stipniated  for,  and  commenced  laying  the  fonn- 
dation  of  a  permanent  abutment  for  a  bridge  across  the  Ohio, 
upon  which  large  expenditures  have  been  made  by  it,  and 
which  poBsession  it  still  holds  for  that  purpose.  It  has 
also  pajd  the  plaintiffj  from  time  to  time,  at  the  end  of  each 
quarter,  up  to  May  1,  1857,  inclumve,  considerable  smns  of 
money,  on  account  of  rent  due  under  said  contract;  and  the 
plaiatift'  has  collected  other  sums  from  the  tenants  on  other 
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parts  of  the  premises,  which  have  been  credited  to  defendant 
as  part  of  said  rent  At  the  time  suit  was  brought,  one  year 
had  elapsed  from  the  taking  possession  by  the  defendant,  and 
from  the  time  the  conveyance,  or  lease,  was  to  bear  date,  or 
take  effect.  Five-twelfths  of  the  taxes,  for  the  year  1856, 
paid  by  plaintiff,  amount  to  $27.28.  Charjs^ng  the  defend- 
ant with  one  year's  rent  and  taxes,  as  above,  and  a  small  sum 
for  difference  of  interest,  and  crediting  it  with  the  rents 
paid  by  it,  and  received  from  the  tenants,  the  plaintiff's 
account  shows  a  balance  due  by  defendant  of  $987.27,  for 
which  the  plaintiff  demands  judgment,  with  interest  The 
defendant  insists  that  further  payments  have  been  made  by 
the  company,  but  has  frimished  no  account  thereof. 

It  appears  further,  that  the  plaintiff  has  never  made,  or 
tendered  to  defendant  a  conveyance  of  the  premises  by  way 
of  lease,  or  otherwise ;  that,  at  the  .time  appointed  for  the 
payment  of  the  $10,000,  i.  e.,  sixty  days  from  the  first  day  of 
August,  1856,  defendant  was  ready,  and  offered  to  pay  plain- 
tiff' said  sum,  on  receiving  from  plaintiff  a  conveyance  of  the 
premises,  by  way  of  lease,  as  provided  for  in  the  contract, 
and  has  frequently  since  offered  to  make  such  payment,  but 
the  plaintiff  has  neglected  and  refused  to  make  such  convey- 
ance. It  is  therefore  claimed  by  defendant  that  it  is 
not  bound  to  make  any  further  payment  to  plaintiff  until  a 
conveyance  shall  be  made  in  manner  aforesaid.  The  defend'^ 
ant  does  not  claim,  in  any  wise  to  rescind  the  contract,  nor 
desire  to  abandon  the  possession,  but  insists  that  plaintiff's 
agreement  for  a  conveyance  is  precedent  to  that  of  the  com- 
pany for  payment,  and  the  plaintiff  has  no  right  of  action 
against  it  for  such  payment,  because  he  himself  is  in  default. 

Whether  the  agreement  of  the  defendant  to  pay  purchase 
money,  either  in  installments  or  by  way  of  rent,  is  dependent 
upon  a  prior  conveyance  by  the  plainti^  by  way  of  lease,  or 
whether  it  is  an  independent  agreement,  depends  upon  the 
intention  of  the  parties,  to  be  gathered  from  the  entire  instru- 
ment containing  the  contract  between  thenL  If  the  intent 
be  apparent  that  the  act  of  either  should  precede  that  of 
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the  other,  then  the  other  is  not  liable  until  such  act  has  been 
performed.  If  it  appears  that  the  acts  were  to  be  simultane- 
ous, then  there  is  a  mutual  dependence  between  them,  and 
neither  is  liable  without  performance,  or  an  offer  and  readi- 
ness to  perform,  on  the  part  of  the  other.  But  if  the  act  of 
one  party  is  to  be  performed  at  a  time,  or  certain  times,  and 
no  particular  time  is  fixed  for  performance  by  the  other,  so 
that,  by  the  terms  of  the  agreement,  performance  by  the  one 
may  or  may  not  precede  that  of  the  other,  the  obligations  of 
the  parties  are  independent,  and  either  may  have  an  action 
against  the  other,  without  performance  on  his  own  part ;  be- 
cause, in  the  latter  case,  each  trusts  to  the  promise  of  the 
other,  while  in  the  other,  reliance  is  placed,  not  in  the  prom- 
ise merely  but  in  the  performance  also. 

One  of  the  rules  for  ascertaining  this  intent  is  well  ex- 
pressed by  Sergeant  Williams  in  his  note  to  the  case  1  Saun- 
ders, 820,  note  4,  Pordage  v.  Cole :  "  If  a  day  be  appointed  for 
payment  of  money,  or  part  of  it,  or  for  doing  any  other  act, 
and  the  day  is  to  happen,  or  may  happen  before  the  thing 
which  is  the  consideration  of  the  money,  or  other  act,  is  to  be 
performed,  an  action  may  be  brought  for  the  money,  or  for 
not  doing  such  other  act,  before  performance;  for  it  appears 
that  the  party  relied  upon  his  remedy,  and  did  not  intend  to 
make  the  performance  a  condition  precedent ;  and  so  it  is 
where  no  time  is  fixed  for  the  performance  of  that  which  is  the 
consideration  of  the  money  or  other  act"  Leading  case,  1  L'd, 
Raym.  665,  Thorpe  v.  Thorpe;  6  D.  &  E.  672,  and  other  cases. 
And  such,  he  says,  was  the  ground  of  the  judgment  in  the 
case  of  Pordo^e  V.  Cofe,  affirmed  in  the  Exchequer:  "The 
money  being  appointed  to  be  paid  on  a  fixed  day,  which 
might  happen  before  the  lands  were,  or  could  be  conveyed." 
The  rule  thus  laid  down  by  Williams  has  never  been  contra- 
dicted, but  has  been  affirmed  in  repeated  cases;  10  Johns. 
204,  per  Kent,  C.  J.,  Cunningham  v.  Morrell.  The  agreement 
upon  which  the  action  was  founded  in  Pordage  v.  Cole,  was 
as  follows :  "  It  is  agreed  that  the  said  Cole  shall  give  unto  the 
said  Pordage  £775  for  all  his  lands,  with  Ashmole  House,  etc. 
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In  witness  whereof,  we,  the  parties,  do  pnt  our  hands  and 
seals:  mntuallj  given  as  earnest  in  performance  of  this,  5  5., 
tile  money  to  be  paid  before  midsummer."  It  was  held  that 
an  action  laj  for  the  money,  without  tender  of  a  deed,  be- 
cause the  covenants  were  independent ;  and  for  the  reason 
above  assigned,  by  Seijeant  Williams,  a  certain  day  was  ap- 
pointed for  the  payment  of  the  money ;  but  when  the  con- 
veyance was  to  be  made,  or  when  it  would  be  ready,  was 
wholly  uncertain ;  it  might  be  before  or  after  the  time  fixed 
for  the  payment  of  the  money. 

In  the  present  case  there  are  many  circumstances  to  show 
the  intention  of  the  parties  to  create  independent  obligations. 
On  the  part  of  the  defendant,  it  was  agreed  to  pay  $10,000 
certain,  in  sixty  days  from  the  first  of  August ;  to  pay  its 
portion  of  the  taxes,  as  they  should  accrue ;  to  pay  |3,200  in 
quarterly  sums,  on  every  first  day  of  November,  February, 
May,  and  August  following. 

So  far  as  the  terms  of  these  obligations  to  pay  are  con- 
cerned, they  are  expressed  unconditionally,  and  are  not  made 
to  depend  on  the  occurrence  of  any  other  event  On  the  part 
of  the  plaintiff,  he  was  to  put  the  defendant  in  immediate 
possession  of  the  property,  and  did  so,  in  &ct.  To  this  extent, 
part  performance  by  him  was  an  independent  act.  There 
was  no  time  fixed  for  the  making  of  a  lease  or  conveyance 
on  his  part,  but  it  was  to  be  made  "  at  early  convenience.**    ' 

When  this  convenience  would  arise  might,  and  probably 
would,  depend  on  circumstances  not  under  the  immediate 
control  of  the  parties.  The  jdaintiff  was  to  give  an  unincum- 
bered title,  but  there  were  known  incumbrancers  on  the  prop- 
erty, whom  it  might  be  necessary  to  deal  with,  on  the  part  of 
the  plaintifi^  before  a  conveyance  was  absolutely  made ;  or 
there  might  have  been  certain  incumbrances  which  the  plaintiff 
desired  to  remove,  so  that  this  convenience  might  happen  be- 
fore any  of  the  times  of  payment,  by  the  defendant,  under 
the  contract,  or  it  might  not  happen  until  after  any  of  such 
times.  And  lastly  the  plaintifi*  was  to  account  with  defend- 
ant for  the  rents  received  by  him  from  the  other  tenants  of 
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the  property,  to  be  applied  against  the  rent  to  accrue  under 
the  contract,  and  that  without  reference  to  the  payment  of 
said  sum  of  $10,000.  Had  there  been  no  obstacle  in  the  way 
of  a  conveyance,  defendant  might  have  called  on  plaintiff  for 
an  immediate  conveyance  of  the  premises,  without  wsdting 
the  sixty  days,  and  making  payment  of  the  $10,000 ;  or,  on 
the  other  hand,  had  such  convenience  not  existed,  defendant 
might  have  been  called  upon  for  this,  or  any  other  payment, 
without  such  conveyance.  The  circumstance  that  the  con« 
veyance  was  to  bear  date,  the  first  of  August,  did  not  require 
it  to  be  actually  executed  on  or  before  that  day.  It  merely 
indicated  the  time  from  which  the  rights  and  obligations  of 
the  parties  were  to  commence.  But  if  it  had  been  intended 
that  the  conveyance  should  be  made  upon  that  day,  it  would 
have  been  easier  to  say  so,  and  not  refer  the  matter  to  the 
early  convenience  of  the  parties.  K  then,  as  I  regard  it, 
these  promises  are  to  be  considered  as  independent,  the  plun- 
tift'  is  entitled  to  recover,  notwithstanding  a  failure,  on  his 
part,  to  perform  the  contract  Whether  this  failure  has  been 
reasonable  or  unreasonable,  is  not  material  to  inquire. 
If  unreasonable,  defendant  might  have  rescinded,  or  may 
have  damages  for  the  iqjuty  resulting  from  the  delay;  or 
may  now  place  itself  in  a  position  to  demand  specific 
peiformance  from  the  plaintifi*.  But  it  can  not  hold  on  to 
all  the  benefits  of  the  possession,  treat  the  contract  as  sub- 
sisting and  in  full  force,  and  at  the  same  time  refuse  to  per- 
form the  obligations  it  imposes  on  the  company. 

Let  judgment  be  entered  for  plaintiff  for  the  rent  in  arrear 
and  unpaid* 
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Chaklis  Wilsoh  V.  GtiovAsm  Fbkbabi. 

1.  A  motion  will  not  be  entertained,  to  strike  fh)m  an  Kiuwer  the  ttat»- 
ments  of  fact,  alleged  u  probable  caiue,  tn  defenie  of  an  action  for 
maliciona  prosecution. 

2.  In  such  caae,  a  demurrer  would  lie,  if  the  &cl«  as  stated  did  not  conati- 
tute  a  probable  cause. 

Special  Tbrh. — The  action  was  to  recover  dama^^  for  s 
malicious  proeecatioa  of  the  plaintiff,  in  the  police  court  of 
CiDcinnati,  on  a  chaise  of  larceny,  made  by  the  defendant. 
The  answer  set  ont,  in  detail,  the  facts  and  circamstances  un- 
der which  the  chai^  had  been  made,  and  clamed  that  they 
constituted  probable  cause,  which  was  the  defense  to  the  ac- 
ion.  A  motion  was  made  to  strike  out  that  part  of  the  an- 
swer stating  the  facts,  leaving  only  the  concluaon  that  there 
was  probable  cause. 

Parker  ^  Parker,  for  plaintiff 

T.  A.  Logan  and  E.  P.  Norton,  for  defendant. 

Oholson,  J.  It  was  proper  to  state  the  facts,  so  that  the 
court  might  determine  whether  they  would  constitute  proba- 
ble cause  or  not ;  if  the  facts  as  stated  would  not  constituta 
probable  cause,  and  were  therefore  irrelevant,  the  proper 
course  would  be  to  demur  to  the  ajiswer.  The  motion  to 
strike  ont  is  therefore  overruled. 
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E.  B.  Dbnnison  V.  C.  T.  Jbssttp. 

1.  The  taking  of  a  note  as  payment  of  a  precedent  debt,  or  upon  any  new 
consideration  passing  at  the  time,  as  extending  time  of  payment,  is  a 
sufficient  consideration  to  protect  the  assignee,  being  a  holder  for  value, 
bona  fide^  and  without  notice. 

3.  When  the  note  is  dated  by  mistake  in  1855,  when  its  true  date  is  1866, 
and  when  received  by  the  holder  is  apparently  overdue,  but  not  in  fact 
so,  his  title  being  otherwise  perfect,  is  not,  on  this  account,  subject  to 
the  equities  between  the  original  parties. 

Special  Term. — ^This  is  an  action  brought  by  the  plaintiff 
as  indorsee  and  holder  of  a  promissory  note  for  $850,  made 
by  the  defendant,  payable  to  the  order  of  W.  D.  Ludlow, 
and  indorsed  by  him,  for  accommodation  of  the  defendant, 
to  8.  R  Smith,  who  indorsed  it  and  delivered  it  to  Horace 
Bronson,  who  transferred  it  to  plaintiff.  It  is  admitted  that 
the  plaintiff  is  entitled  to  judgment,  unless  the  facts  set  up 
by  way  of  defense  are  an  answer  to  the  action.  The  &ct8 
are  these:    The  note  bears  date  the  first  day  of  January, 

1855,  and  is  payable  six  months  after  date.  It  was  made  in 
fact,  and  delivered  to  Smith,  on  the  first  day  of  January, 

1856,  but  dated  as  of  1855  by  mistake.  The  note  was  given 
upon  an  agreement  between  Jessup  and  Smith,  that  the 
latter  should  compromise  and  discharge  a  prosecution  for 
felony,  instituted  by  Smith  against  Jessup,  and  for  no  other 
consideration.  It  was  transferred  by  Smith  to  one  Bron- 
son, and  the  consideration  of  such  transfer  having  failed, 
it  should  have  been  returned.  The  defendant,  however, 
gave  another  note  for  the  same  amount  to  Smith,  instead 
thereof,  which  has  been  paid.  In  January,  1856,  before  the 
true  time  of  payment  had  elapsed,  Bronson  being  indebted 
to  the  plaintiff  in  a  certain  sum  of  money  for  boardmg, 
transferred  the  note  to  him,  upon  an  agreement  that  the 
plaintiff  should  collect  the  same,  and  after  deducting  the 
amount  due  him,  and  paying  thereout  such  sum  as  should 
thereafter  become  due  to  plaintiff  on  like  account,  the 
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balance,  if  any,  was  to  be  paid  to  BronBon.  In  coneid- 
eration  of  the  aseigument,  the  plaintiff  forhore  to  press 
SrODSOQ  for  immediate  payment,  and  allowed  hia  debt  to 
accuraalate.  The  amount  of  the  plaintiff'H  claim  againat 
BroDson,  with  intereat  to  this  time,  is  (379.75,  being  a  little 
short  of  the  sum  dae  on  the  note.  At  the  time  of  receiving 
tbe  note,  the  plaintiff,  perceiving  it  was  apparently  overdae, 
inqnired  of  Bronson  in  regard  to  it,  and  was  assured  by 
him  of  the  mistake  in  the  date,  and  the  manner  of  its  occur- 
rence. He  called  with  Bronson  at  the  defendant'^  place  of 
business,  to  make  further  inquiry,  but  not  finding  him  in, 
consented  to  take  the  note  upon  Bronson's  assurance,  but 
without  any  knowledge  or  suspicion  that  Bronson  was  not 
a  bona  fidt  holder,  or  that  there  was  any  defect  or  &ilare  in 
the  consideration  of  the  note, 

2^08.  C.  Ware,  for  plaintiff 

T.  A.  aConnor,  A.  H.  MeGvffey  and  MiUa  ^  Hoadly,  for 
defendant. 

Spxncer,  J.  There  is  no  donht  that  the  illegality  in  the 
consideration  of  the  note  renders  it  void  as  between  the 
ori^nal  parties,  and  the  only  qneetion  to  he  decided  is 
whether,  as  the  note  wae  negotiable  and  negotiated  before 
its  actual  maturity,  the  plaintifl',  as  an  innocent  holder  for 
value,  in  the  usual  conrse  of  business,  is  affected  by  the 
illegality,  or  want  of  consideration. 

So  far  as  the  oonBideratioo  of  the  transfer  to  the  plaintiff 
U  concerned,  there  seems  to  be  no  doubt  that  the  plaintiff 
is  a  purchaser  for  value,  and,  in  the  usual  course  of  businees, 
within  the  principle  of  the  decisions  heretofore  made  by  tbii 
court,  and  sustained  by  the  Supreme  Court  in  the  late  case 
6  Ohio,  St.  448,  Boxbarough  v.  JUesstck. 
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it  is  in  proof  that  the  note  was  taken,  in  fact,  in  payment 
of  a  debt  then  due  from  Bronson  to  plaintiff,  the  collection 
of  which  plaintiff  forebore,  and,  in  fact,  in  security  for  fur- 
ther credit  to  be  given  by  plaintiff  to  Bronson,  on  account 
of  board,  and  which  credit  was,  in  fietct,  given. 

The  chief,  indeed  we  may  say,  the  sole  ground  of  defense 
relied  upon,  in  this  connection,  is,  that  inasmuch  as  the 
note  by  its  terms  was  overdue,  at  the  time  of  the  transfer, 
it  was  not  a  note  transferable  as  commercial  paper,  and 
therefore  the  plaintiff  is  not  entitled  to  protection  under  the 
commercial  rule;  or  to  express  the  rule  in  a  different 
form,  that  the  note,  when  first  shown  to  the  plaintiff,  was 
by  its  terms  already  dishonored,  and  therefore,  the  plaintiff 
was  chargeable  with  notice  that  there  was  some  just  cause 
for  such  dishonor,  and  being  thus  put  upon  inquiry,  which 
he  has  failed  to  make,  can  not  set  up  his  ignorance  of  the 
facts  as  evidence  of  good  faith. 

It  seems  to  me,  that  the  principle  upon  which  the  rule  is 
founded,  that  the  dishonor  of  commercial  paper  carries 
notice  to  subsequent  parties  of  the  equities  existing  between 
the  original  parties,  does  not  properly  apply  to  a  case  like 
the  present.  That  principle  is  founded  upon  the  notion  of 
commercial  integrity, — ^that  a  party  would  not  fail  to  com- 
ply with  his  obligation  unless  there  was  some  just  excuse 
for  so  doing.  But  when  it  is  clear  that  the  note  is  not  in 
fact  due,  and  that,  therefore,  there  is  no  dishonor,  the  infer- 
ence is  at  once  rebutted,  which  arises  from  dishonor,  and 
the  party  has  a  right  to  presume  that  the  note  will  be  paid 
according  to  its  intent.  In  the  first  case,  the  party  can  not 
be  said  to  rely  upon  a  promise  already  broken ;  in  the  latter, 
he  relies  upon  a  promise  as  yet  in  full  force  and  inviolate. 
It  is  the  dishonor  in  &ct  which  puts  the  world  upon 
inquiry,  not  the  mistaken  appearance  of  dishonor.  The 
authority  relied  upon  in  argument  by  the  plaintiff's  counsel, 
will  warrant  the  distinction  here  presented,  t.  e.,  when  a 
note  is  shown  to  have  a  genuine  existence,  although  by  its 
face  the  time  has  not  arrived,  when  its  apparent  existence 
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is  to  oommence,  yet  its  actual  existence  is  all  that  the  com- 
munitj  is  concerned  to  know,  and  the  circumstance  that  hy 
the  date  of  the  note  its  existence  appears  to  commence  in 
futuroy  does  not  affect  its  negotiability  so  as  to  charge  the 
holder  with  notice  of  any  defect  in  its  inception ;  and  so, 
also,  when  the  note  is  not,  in  £Eict,  due,  although,  by  its 
face,  its  functions  seem  to  have  been  performed. 

The  case,  8  Wend.  478,  Brewster  v.  McCarddj  was  that  of 
an  action  brought  by  the  indorsee  against  the  maker  of 
a  note,  dated  May  1,  1829,  payable  three  months  after 
date.  It  was  delivered  to  the  payee,  and  by  him  indorsed, 
three  months  before  its  date,  and  six  months  before  maturity. 
On  the  trial  the  defendant  proved  failure  in  the  original 
consideration,  and  the  judge  charged  the  jury  that  the 
negotiation  of  the  note  before  the  day  when  it  bore  date, 
was  sufficient  to  put  the  plaintiff  upon  inquiry,  and  that  he, 
therefore,  took  it,  subject  to  any  defense  which  might  have 
been  made  had  the  suit  been  brought  by  the  original  payee. 
Under  this  charge  the  defendant  had  a  verdict,  and  the  case 
being  reheard  on  motion  for  a  new  trial,  it  was  held  that 
the  putting  a  note  in  circulation  before  its  date,  did  not  let 
in  equities  between  the  original  parties,  and  that,  discon- 
nected from  other  circumstances,  it  was  not  a  ground  of 
suspicion  to  put  the  indorsee  upon  inquiry.  The  true 
ground  of  this  decision  was  that  the  note  had  an  actual 
existence  from  the  time  of  its  delivery,  although,  from  the 
date,  it  might  have  appeared  that  the  note  was  not  intended 
to  be  put  in  circulation  until  a  future  day ;  yet  the  defend- 
ant gave  it  actual  circulation  before.  The  date,  therefore, 
was  not  essential,  except  to  fix  the  time  of  payment.  So, 
in  the  case  under  consideration,  the  defendant  himself  gave 
circulation  to  the  note  after  the  time  when  it  appeared  to 
have  value  as  negotiable  paper.  His  intention  was  that  it 
should  become  payable  six  months  after  delivery,  and  such 
was  the  true  time  of  payment  The  actual  date  was  im- 
material. The  note,  in  fact,  had  existence  as  one  not  yet 
due,  and  nothing  remained  to  be  inquired  of  but  the  true 
time  of  payment. 
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It  is  replied,  however,  by  the  defendant's  counsel,  that 
this  case  falls  within  the  provisions  of  section  8  of  the 
^^Act  making  certain  instruments  of  writing  negotiable;'' 
Swan,  575,  as  follows :  '^  That  if  an j  such  bond,  note,  or 
bill  of  exchange  shall  be  indorsed  after  the  day  on  which 
it  is  made  payable,  and  the  indorsee  shall  institute  an  action 
thereon  against  the  maker,  drawer,  or  obligor,  the  defendant 
shall  be  allowed  to  set  up  the  same  defense  that  he  might 
have  done  had  the  same  action  been  instituted  in  the  name 
and  for  the  use  of  the  person  to  whom  the  said  bond,  bill, 
or  note  was  originally  made  payable ;"  and  that,  forasmuch 
as  this  note  was,  by  its  terms,  made  payable  in  six  months 
from  its  date,  i.  e^  January  1, 1855,  the  defense  now  set  up 
is  expressly  authorized.  But  the  rule  of  the  common  law 
in  regard  to  commercial  paper  was  not  intended  to  be 
changed,  in  my  opinion,  by  this  provision  of  the  statute. 
On  the  contrary,  forasmuch  as  the  statute  extended  nego- 
tiable paper,  so  as  to  include  bonds  as  well  as  notes,  it 
seemed  necessary  to  declare  that  the  same  rule  should 
govern  their  construction,  and  the  liability  of  parties  to 
them.  The  phrase,  ^^  after  the  day  on  which  it  is  made 
payable,"  means  ^^  after  the  day  on  which  it,  in  fact,  be* 
comes  payable,"  and  ^^  was  made  by  the  parties  to  become 
payable."  It  was  the  fact  that  the  time  of  payment  had 
elapsed,  which  is  the  material  point  in  contemplation  of 
the  legislature,  and  not  the  apparent  time  of  payments 

On  the  whole  case,  therefore,  I  |tm  of  opinion  that  the 
plaintiff  is  entitled  to  judgment  for  the  amount  due  him 
from  Bronson. 

Judgment  for  plaintiff. 


DECEMBER  TERM,  1857.  686 

Jobs  Oadw»l]ader,  9t  al.  v.  Itmm  A  Bwlft. 


John  Cabwallabbb,  bt  al.  v.  Evans  &  Swift. 

1.  When  a  court  has  juriBdiction  of  the  pereoa  and  of  the  subject-matter, 
the  mere  form  of  petition  addressing  the  court  as  sitting  in  chancery, 
or  holding  pleas  at  law,  can  not  derogate  ftrom  the  ralidity  of  any  order 
or -decree  rendered  therein;  any  technical  language  found  at  the  com- 
mencement or  conclusion  of  such  petition,  by  which  the  court  is  sup* 
posed  to  possess  other  and  further  jurisdiction,  may  well  be  rejected  as 
unnecessary  and  informal  matter  of  surplusage. 

3.  The  court  of  common  pleas  had  jurisdiction  of  an  action  brought  in  the 
year  1840,  under  the  administration  act  of  March  12,  1831,  to  subject  an 
intestate's  real  estate  to  the  payment  of  his  debts. 

3.  Any  act  of  the  court  of  common  pleas,  either  in  adjudicating  upon  mat- 
ters submitted,  or  in  rendering  their  decree,  however  erroneous  or 
informal,  will  not  affect  the  validity  of  their  judgment,  unless 
reversed  by  proper  proceedings  in  error  or  appeal. 

4.  Where  a  petition  was  filed  by  an  administrator  to  sell  lands,  under  the 
administration  act  of  1831,  and  process  was  the  same  day  issued  return' 
able  forthwith,  and  returned  the  next  dny  "  served,"  and  a  guardian  ad 
litem  for  the  minor  heirs  was  thereupon  appointed,  who  accepted  hit 
appointment,  and  filed  his  answer  the  same  day,  and  thereupon  on  the 
next  day  an  order  of  sale  was  granted,  as  prayed  in  the  petition,  no 
collateral  inquiry  will  be  permitted  to  impeach  the  validity  of  such 
proceedings. 

5.  Where  a  feme  eole  is  ooadministratrix  with  others,  and  afterward 
marries,  her  power  is  determined;  but  when  she  is  sole  administratrix, 
her  husband  becomes,  by  the  marriage,  jointly  interested  with  her  in  the 
trust. 

6.  It  has  long  been  the  policy  of  our  courts  to  uphold  judicial  sales,  and 
in  this  general  description,  we  include  those  made  by  trustees,  adminis- 
trators and  sheriih,  whether  upon  a  decree,  an  order,  or  an  execution. 
No  technical  irregularities  are  permitted  to  deprive  the  purchaser  of  the 
right  lie  has  acquired.  There  must  be  not  mere  informalities,  however 
gross,  or  error  however  apparent,  but  a  palpable  defect  of  power  in  the 
court,  before  his  claim  can  be  defeated. 

Obhbral  Tbrm. — ^Proceeding  in  error  to  reverse  a  judg- 
ment rendered  for  the  defendants  below  by  Gholsooi  J.,  at 
special  term,  June,  a.  d.  1857.  The  plaintift  brought  their 
action,  as  heirs  of  David  B.  Bassett,  deceased,  to  recover  the 
possession  of  an  undivided  half  of  certain  real  estate  on  the 
north  side  of  I^inth  street^  between  Main  and  Syoamora 
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Btreets,  and  of  an  nndivided  third  of  certain  leaaehold  prem- 
iees  on  the  the  oorth-west  coroer  of  Kintb  and  Sycamore 
streets. 

From  the  record,  it  appears  that  the  atatemeot  of  the 
plaintiff's  claim  is  briefly  this.  They  are  the  heire-at^law 
of  David  B.  Baaaett,  deceased,  who  died  intestate  in  1838. 
At  his  death,  he  was  the  owner  of  the  property  now  songht 
to  be  recovered ;  his  estate,  however,  was  insolvent,  and  his 
administrators  having  obtained,  it  is  alleged,  the  proper 
satbority  from  the  court  of  common  pleas  of  Hamilton 
Connty,  sold  the  premises  in  controversy,  and  having 
made  return  of  their  proceedings,  the  same  were  approved 
by  the  court,  as  required  by  the  statute,  and  a  deed  ordered 
to  be  made  to  the  purcfaasers.  The  deed  was  made,  and 
the  present  defendants,  through  intennediate  conveyances, 
claim  the  title. 

It  was  insisted  that  the  proceedings  had  before  the  court 
of  common  pleas  did  not  confer  any  power  upon  the  ad- 
ministrators to  sell,  and  the  order  or  decree  entered  therein, 
was  therefore  void. 

It  was  also  claimed  that  one  of  the  administrators  did  not 
join  in  the  application  to  selltfae  intestate's  lands;  and  fur- 
ther that  there  was  no  sufficient  advertisement  made  of  the 
time  and  place  of  sale. 

These  several  questions  were  passed  upon  by  the  jndge 
who  tried  the  cause,  who  held  that  the  plainti%  had  shown 
no  right  to  recover;  thereby  affirming  the  validity  of  the 
administrators'  right  to  sell,  as  well  as  of  the  sale  itself. 
.  On  examining  the  evidence,  it  appears  that  the  admin- 
istrators of  Baseett,  on  the  17th  of  June,  1840,  filed  their 
petition  for  leave  to  sell  certain  real  estate,  which  included 
the  property  now  in  litigation,  making  the  heirs  of  the 
intestate  parties,  and  also  John  T.  Bassett,  and  Lnke 
Kendall,  who  were  described,  the  lattw  as  owning  the  one- 
half  of  the  first  described  lot  as  partnership  property,  and 
both  as  each  owning  one  third  of  the  leasehold  estate,  as 
partnership  property  with  the  deceased  at  the  time  of  hil 
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death.  The  petition  set  forth  that  the  intestate,  as  one' 
of  the  firm  of  John  T.  Bassett  &  Co.,  owed  a  large  sum  of 
money;  that  his  personal  estate  was  exhausted,  and  the 
partnership  eftects  also,  and  that  it  was  accordingly  neces- 
sary to  sell  so  mueh  of  the  real  estate  as  might  be  sufiicient 
to  discharge  the  debts  of  the  intestate.  It  was  further 
alleged  that  the  title  to  the  property  was  held  in  the 
partnership  name;  and  that  John  T.  Bassett  was  wholly 
insolvent,  and  unable  to  contribute  any  thing  to  the  pay- 
ment of  said  debts. 

A  Bubpena  was  issued  on  the  day  that  the  petition  was 
filed,  requiring  the  defendants  to  appear  forthwith,  the 
court  then  being  in  session,  and  to  answer  to  the  claim  of 
the  administrators.  It  was  served,  on  the  18th,  by  the 
sheriff,  on  all  the  defendants,  but  John  T.  Bassett. 

On  the  same  day,  Luke  Keodall  filed  his  answer  admit- 
ting the  facts  averred  in  the  petition,  and  assenting  to  a  sale 
of  his  portion  of  the  property.  At  the  same  time,  David 
Mills  was  appointed  guardian  ad  liteniy  of  the  heirs  of 
David  B.  Bassett,  they  being  all  minors.  He  appeared, 
consented  to  act,  and  was  thereupon  ruled  to  answer  in 
one  day,  and  on  the  same  day  the  formal  answer,  in  such 
cases  usually  made  by  a  guardian  ad  litemj  was  filed. 

On  the  19th  of  June,  the  court  granted  the  prayer  of  the 
petition^  and  ordered  the  undivided  one-third  part  of  the 
leasehold  estate,  described  in  the  pleadings  in  this  case,  and 
the  joint  interest  of  the  decedent  and  Kendall  in  the  lot 
held  in  fee,  to  be  appraised  and  sold.  On  the  same  day,  an 
order  of  appraisement  issued;  on  the  22d,  the  appraisers 
were  sworn,  and  having  made  and  returned  their  appraise- 
ment, it  was  'approved  and  confirmed  by  the  court,  who 
directed  an  order  for  the  sale  of  the  appraised  property. 
This  order  issued  on  the  28tb  of  July,  and  at  the  November 
term  in  the  same  year,  a  report  of  the  sales  was  regularly 
returned,  which,  after  due  examination,  was  found  by  the 
court  to  have  be^i  properly  made :  the  several  sales  were 
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therenpon  confirmed^  and  the-  admiiiiBtratora  directed  to 
make  deeds  to  the  purchasere. 

iee  ^  Fisher,  for  plaintiffe  in  error, 

W.  B.  ProbaseOj  for  defendants  in  error« 

8torbr,  J.,  delivered  the  opinion  of  the  court. 

The  plaintifb  in  error  claim  that  there  was  no  valid  ordw 
for  the  sale,  nnder  which  defendants  derive  title,  be- 
cause, say  they,  the  petition  filed  by  the  administrators 
assumes  to  be  a  bill  in  equity,  addressed  to  the  court  of 
common  pleas,  on  their  chancery  side,  and  A  the  pro- 
bate jurisdiction  conferred  on  that  tribunal  was  special 
only,  they  could  not  exercise  it  in  the  mode  sought  by 
the  administrators.  At  the  time  those  proceedings  were 
commenced,  the  law  of  1881,  defining  the  duties  of  ex* 
ecutors  and  administrators,  was  in  force.  By  section 
81,  it  was  provided,  ^^That  when  the  executor  or 
administrator  shall  apply  to  the  court  under  this  act, 
for  authority  to  sell  the  real  estate  of  his  testator  or 
intestate,  the  application  shall  be  by  petition,  to  which 
the  widow,  and  the  lawful  heir  or  heirs,  or  the  person  or 
persons  having  the  next  estate  of  inheritance  of  the 
testator  or  intestate,  if  known  to  such  administrator  or 
executor,  shall  be  made  defendant  thereto;  and  the  de- 
fendants shall  be  served  with  process  or  otherwise  notified 
of  the  pendency  of  such  petition  in  the  manner  prescribed 
in  the  ^Act  directing  the  mode  of  proceeding  in  chan- 
cery, etc' " 

It  will  be  perceived,  no  particular  form  of  proceeding  is 
prescribed,  the  substance  only  to  be  embodied  is  set  forth; 
hence,  it  is  immaterial  what  the  petition,  oonsidered  as  a 
part  of  the  pleadings  in  the  case,  may  be  denominated; 
whether  it  is  artificially  or  inartifid^ly  framed,  or  the 
court  to  whom  it  is  addressed,  are  described  as  sitting  in 
chancery,  or  holding  pleas  at  law.  If  the  tribunal  itself^  to 
which  the  application  is  made,  has  the  power  to  grant  the 
prayer  of  the  petitioners,  it  can  not  derogate  from  the 
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validity  of  any  order  or  decree  it  may  render,  if  any  tec 
nical  language  by  which  the  same  court  is  supposed 
possess  other  and  further  jurisdiction,  is  found,  in  the  co] 
mencement  or  conclusion  of  the  petition.  We  may  w 
reject  every  such  unnecessary  or  informal  statement 
surplusage,  and  find  in  the  proceedings  nevertheless  i 
that  is  required  to  be  averred  by  the  statutes.  ^^  UtUe  j. 
inutile  mm  vUiaturJ'    2  Tidd's  Practice,  827. 

There  was  no  defect  of  jurisdiction  in  the  common  plei 
as  a  court  of  probate;  it  was  expressly  given  by  secti< 
6  of  article  3,  of  the  old  constitution;  and  it  is  ii 
unimportant  to  notice  that  'the  language  of  the  section, 
which  conferred  common  law  and  chancery  jurisdictii: 
is  not  more  definite  or  intelligible.  The  subject-matt < 
involved  in  this  controversy,  was  clearly  then  within  1; 
jurisdiction  of  the  common  pleas,  and  whenever  its  proci 
was  served  upon  the  defendants,  named  in  the  proceeding 
subject  the  property  to  sale,  jurisdiction  over  the  pen. 
also  attached. 

This  was  the  express  provision  of  the  practice  act  then 
force  regulating  proceedings  at  law,  volume  29, 117 ;  8w : 
649,  and  so  also  in  chancery,  Ibid,  82;  Swan,  698.  (: 
also  19  Ohio,  288,  Daniels  v.  J^evens. 

If,  then,  the  jurisdiction  existed  over  the  property  f 
the  person,  the  question  is  directly  presented,  and  it  sec  i 
to  us  it  covers  all  the  objections  urged  by  the  plaintiffs 
error, — can  any  subsequent  act  of  the  court,  either  in  adju  i 
eating  upon  matters  submitted,  or  in  rendering  their  : 
cree,  however  erroneous  or  informal,  afiect  the  validitj 
their  judgment? 

This  is  no  novel  question ;  it  has  been  often  discussed 
our  own  courts,  and  decided  in  every  conceivable  form. 

In  3  Ohio,  561,  Ludlow's  heirs  v.  Johnson^  it  was  said 
Judge  Hitchcock :  ^<  If  the  court  of  common  pleas,  acting 
a  court  of  probate,  or  orphan's  court,  had  jurisdiction, 
end  IB  put  to  the  question ;  the  evidence  ought  to  have  b  i 
received.     We  can  not  inquire  collaterally  whether  1 
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jurisdiction  was  property  exercised.  The  order  may  have 
been  unadvisedly  or  erroneously  made,  but  the  purchaser 
has  innocently  acquired  rights  of  which  he  can  not  be 
divested,  so  long  as  it  remains  unreversed." 

This  is  affirmed  in  very  many  subsequent  cases,  and  has  be* 
come,  by  the  universal  assent  of  the  profession,  the  law  of  the 
State.  The  rules  applicable  to  ordinary  judgments,  at  law  or 
in  equity,  where  the  tribunal  in  which  they  are  rendered 
has  complete  jurisdiction,  govern  also  the  order  of  a  pro- 
bate court  All  the  implications  of  the  one  case  may  be 
drawn  in  the  other.  The  proceedings,  in  all  cases,  are 
supposed  to  be  '^  be7U  et  rite  dctdj"  until  the  final  adjudication 
is  set  aside,  or  reversed;  7  Ohio,  part  2,  138,  Ewing  v. 
HbUister. 

Whether,  then,  the  order  was  granted  to  the  administrators 
of  Bassett,  without  ^ving  a  day  to  the  guardian,  ad  Utem^  to 
traverse  the  petition,  or  whether  it  was  granted  before  a  guar- 
dian was  appointed,  and  appeared  for  the  minor  defendants, 
it  is  equally  well  settled  that  the  judgment  of  the  court  is 
valid  until  it  is  directiy  adjudicated,  by  reversal,  before  an 
appellate  or  superior  tribunal.  I^o  collateral  inquiry  will  be 
permitted  as  to  the  mode  pursued  by  the  court  rendering  the 
decree.  All  parties  are  forever  concluded  while  the  decree 
stands. 

Thus  it  was  held  in  8  Ohio,  856,  St.  Claires  heirs  v.  Snuthf 
et  al.;  and  in  7  Ohio,  part  1,  198,  Ewing's  lessee  v.  Exgby; 
that  it  was  only  error  to  decree  against  infieuitB,  when  the 
court  had  obtained  jurisdiction.  And  so  when  a  judgment, 
or  decree,  is  rendered  against  a  married  woman,  it  is  good 
until  reversed;  9  Ohio,  117,  PiUsburyy  lessee^  v.  Dagaru 
In  these  cases  the  error  is  one  of  fact  only,  and  may  be 
reached  by  a  writ  of  error,  coram  vobis;  6  Ohio,  518,  Doids 
V.  Sdrper. 

We  may  well  conclude,  therefore,  that  the  order  in  contro- 
versy, was  voidable  only,  if  even  that  imputation  can  rest 
upon  it 

Before  we  can  decide  that  the  judgment  ib  void,  we  must 
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be  satisfied  that  it  was  ^  coram  non  judice" 
establish  such  a  proposition,  no  jurisdiction  ov( 
or  the  subject-matter,  must  have  been  acquired 
but  as  both  were  clearly  obtained,  in  the  proceed 
the  plaintifi'  hypothesis  is  without  foundation. 

If  we  recur  to  the  history  6f  the  proceedings 
and  administrators,  to  sell  lands,  we  shall  find 
county,  the  common  pleas,  when  once  the  defen 
court,  acted  in  a  summary  manner,  and  withoui 
their  practice  in  other  cases.  Perhaps  there  ] 
exception  where  the  order  was  not  granted  at  tl 
the  petition  was  filed.  The  object  to  be  accom 
speedy  settlement  of  estates,  and  thus  enable 
trator  to  accomplish  that  purpose  within  the  p( 
by  the  statute.  Hence,  no  delay  was  asked ;  an( 
majority  of  cases,  none  should  be  granted.  Thei 
a  sufficient  guaranty  for  the  faithful  discharge  ( 
bond  required  of  the  officer,  and  the  constant  i 
the  court,  who,  while  they  gave  the  power  to  b 
tied  his  accounts.  Besides,  the  property  could 
ficed,  as  it  was  first  valued  by  commissioners  api 
court.  There  could  be  no  sale,  unless  at  two-i 
pcaisement,  and  all  the  acts  of  the  administra 
ing  the  authority,  were  finally  to  be  scrutinized 
before  the  sale  could  be  confirmed,  or  the  pure] 
title. 

Errors  and  irregularities  may,  however,  oce 
out  this  system,  but  we  are  not  aware  that  injc 
been  done,  or  reproach  properly  brought  upon 
their  supposed  precipitate  action. 

The  plainliffi  further  assume  that  another 
who  was  not  joined  in  the  petition,  was  alive, 
have  been  named.   They  also  contend  that  on  t 
marriage  of  Mrs.  Bassett,  her  power,  as  admini 
deceased  husband,  was  at  an  end. 

As  to  the  first  objection,  the  proceedings  shoi 
their  commencement,  Hunt,  the  coadministra 
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Baseett,  had  resigned,  and  his  resignatioD  been  accepted  by  the 
court.  This  was  always  permitted  under  the  law  of  1881, 
and  is  expressly  authorized  under  the  statute  of  1840. 

The  second  objection  is  attempted  to  be  sustained  by  a 
quotation  from  Viner's  Abridgement,  Vol.  11,  875 : 

"  Where  one  makes  his/eme,  and  another  his  executors,  and 
dies,  and  his  /erne  takes  baron  and  the  /eme  dies,  the  baron 
and  the  other  executor  shall  not  join/' 

This  is  good  law,  as  the  power  expired  with  the  death  of 
the  wife;  there  could  be  no  survivorship  to  the  husband. 
There  is  no  doubt  it  has  been  held,  where  a  fcmz  sole  is 
executrix  or  administratrix  with  one  or  more  persons,  and 
afterward  marries,  her  power  is  determined.  But  when  she 
is  the  only  representative,  her  husband  becomes,  by  his  mar- 
riage,  jointly  interested  with  her  in  the  trust;  7  Mass.  511, 
Barber  v.  Btisk,  See  also  8  Paige,  87,  Bunce  v.  Vanderffrift : 
Until  the  law  of  1840,  Swan,  869,  section  28,  it  never  was 
supposed  that  the  marriage  of  the  feme  administratrix  de- 
termined the  trust.  Before  that  period,  it  was  always  pei^ 
mitted  for  the  husband  to  join  with  ins  wife,  and  settle  up 
the  estate  upon  which  she  had  administered.  The  proceed- 
ings were  carried  on  in  the  name  of  both  parties. 

A  feme  covert  may  act  as  executrix,  though  her  husband 
must  join  in  eveiy  action  proper  to  be  brought  She  may 
perform  the  trust,  as  well  as  execute  any  other  power ;  Wil- 
liams on  Ex.  and  Adm'r,  129,  698, 

In  the  present  case,  when  the  adminifitratrix  noarried,  she 
was  the  sole  trustee,  and  none  of  the  exceptions  referred  to 
can  therefore  apply. 

It  is  also  said  there  was  no  publication  made,  aa  required 
by  the  statute,  of  the  time  and  place  c^  sale. 

A  sufficient  answer  to  this  objection  is  found  in  the  oon- 
firmation  of  the  sale  by  the  court:  we  can  not  re-exandne 
the  proceedings  they  have  pronounced  to  be  regular,  any 
more  than  we  can  decide  whether  they  erred  in  decreeii^ 
the  order  of  sale.    The  statute  which  required  the  sale  to  be 
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couiirmed  befoi'e  a  deed  could  be  made  to  the  parchaaer,  wa8 
paesed  for  the  express  purpose  of  removing  all  doubts  as  to 
the  necessity  of  proving,  when  a  title  derived  from  a  judicial 
sale  was  questioned,  any  of  the  preparatory  steps. 

Before  the  cases  of  15  Ohio,  441,  Ijessee  of  Paine  v.  Moore- 
land;  and  17  Olrio,  409,  Lessee  of  Cochran^ s  heirs  v.  Loringy  it 
had  been  held  that  failure  to  give  notice,  by  publication,  in  cases 
of  foreign  attachment,  was  fatal  to  the  jurisdiction  of  the 
court  who  had  assumed  it.  The  decision  in  these  cases,  how- 
ever, settled  the  question,  and  declared  that  the  jurisdiction 
attached,  by  the  affidavit,  issue,  and  service  of  the  attach- 
ment. And  such  was  the  ruling  of  the  Supreme  Court  of 
the  United  States,  in  10  Peters,  460,  Vborhees  v.  Bank  of  the 
United  States;  where  the  same  question  was  made  under  the 
attachment  law  of  Ohio. 

On  the  same  principle,  it  was  held,  in  3  Ohio,  107,  Allen's 
Lessee  v.  Parish,  overruling  1  Ohio,  27,  Patrick's  Lessee  v, 
Oosteroutf  that  a  purchaser  at  a  sheriif 's  sale  depends  upon 
the  judgment,  the  levy  and  the  deed,  and  that  all  other 
questions  are  between  the  parties  to  the  judgment,  and  the 
officer;  and  the  vendee  at  administrator's  sale  is  equally 
protected ;  7  Ohio,  part  1,  208,  Swing's  Lessee  v.  Higby.  See 
also  9  Ohio,  19,  Stall  v.  Macalester. 

It  was  not  required,  then,  before  the  statute,  when  the  sale 
was  made,  and  the  deed  delivered,  without  any  supervision 
by  the  court  of  the  administrator's  or  sheriff's  proceedings, 
in  a  subsequent  contest  relative  to  the  property,  that  the  pub- 
lication referred  to  should  be  proved. 

We  do  not  find,  in  any  view  we  can  take  of  this  objection, 
that  it  can  be  sustained  upon  any  principle  known  to  our 
law,  or  which  has  hitherto  governed  the  action  of  our  courts. 
We  suppose,  however,  that  all  these  objections  are  removed 
if  the  court  had  jurisdiction  to  make  the  orders  of  sale  and 
confirmation.  These  being  granted,  or  found  to  exist,  the 
purchaser  must  be  protected.  It  has  long  been  the  policy  of 
our  courts  to  uphold  judicial  sales,  and  in  this  general  descrip- 
tion we  include  those  made  by  trustees,  administrators,  or 
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sherifiB,  whether  upon  a  decree,  an  order,  or  an  execution. 
No  technical  in^egularities  are  permitted  to  deprive  the  pur- 
chaser of  the  right  he  has  acquired.  There  must  he,  not 
mere  informality,  however  gross,  or  error,  however  apparent, 
hut  a  palpable  defect  of  power  in  the  court,  before  his  claim 
can  be  defeated. 

The  security  of  titles  requires  this  at  the  hands  of  every 
tribunal  whose  aid  is  invoked,  in  a  case  like  the  present, 
where  nearly  the  full  term  of  years  has  elapsed  to  complete 
a  perfect  right  of  possession,  and  the  property  has  greatly 
increased  in  value.  We  must  apply  the  strict  rule  to  the 
party  who  seeks  to  set  the  sale  aside,  and  look  with  favor 
upon  the  title  of  the  purchaser. 

On  the  whole  case,  the  judgment  at  special  term  is 
affirmed. 

Judgment  aiKrmed. 
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ACKNOWLEDGMENT.    See  Dedication,  4. 
ACTION— 

1.  An  asfliffnee  of  a  claim  of  damages,  resulting  f^m  injc 

or  real  estate,  may  bring  an  action  in  bis  own  name 
#  D.  R,  n.  Oo.  68. 

2.  An  action  to  quiet  title  can  only  be  brougbt  by  a  perse 

session ;  Harvey  v.  J&neSy  65. 

3.  An  action  for  damages  will  He  aeainst  a  justice  of  tbe 

in^  to  allow  an  appeal,  or  for  doing  any  act  wberel 
pnved  of  tbe  benefit  of  bis  rigbt  to  appeal ;  Cfohen  v. 

4.  A  rigbt  of  action  to  recover  possession  of  premises  i 

executors  wbere  tbe  will  devises  tbe  property  to  tbe 
''but  tbe  same  is  to  be  managed  and  controlled  by  n 
ber  use  and  benefit,"  and  tbe  widow  elects  to  take  dc 
RoheriSy  177. 

5.  An  action  will  lie  against  tbe  county  commissioners  ii 

eeant-at-arms  appointed  by  tbe  court,  wbere  tbe  com 
failed  or  refused  to  make  tbe  appointment;  Mayheto  -^ 

6.  A  citizen  of  tbe  countv  may  maintain  an  action,  in  bi 

bebalf  of  bimself  and  otber  citizens,  wbetber  a  tax-] 
restrain  tbe  county  commissioners  from  tbe  perfo 
wbicb  are  fraudulent,  in  breacb  of  tbeir  trust,  or  in 
power;  Ruffner  v.  Ham,  Go,  196. 

7.  A  ho7iafide  bolder  of  a  cbeck  bas  a  rigbt  of  action  aga 

in  case  payment  is  refused  wbile  tbe  drawer  bas  sui 
deposit;  fdcOregor  v.  Loomis,  247. 

8.  In  actions  for  causing  deatb  by  wrongful  act,  etc.,  tb 

sbow  pecuniary  damage ;  sucb  damage  will  be  pros 
for  tbe  benefit  of  widow  or  cbildren ;  Dunhene  v.  C 
Trust  Go.  257. 

9.  An  action  will  lie  against  tbe  county  commissioners 

pensation  for  land  appropriated  by  them  for  public 
road,  wbere  tbe  same  was  taken  witbout  notice  to  tbe 
resident ;  Biidgely  v.  Ham,  Cb.  316. 

10.  This  court  bas  jurisdiction  of  an  action  to  compel  an  i 
render  an  account  of  his  administration ;  Oadwalladei 

11.  An  agent  may  bring  an  action,  in  bis  own  name,  on  n 
if  be  nolds  tbe  possession  and  the  legal  title  at  the  ti 
trust  for  another ;  the  defendant  can  not  prevent  judg 
up  tbe  fact  that  tbe  property  is  in  another;  Smead  v 

12.  The  non-compliance  with  a  municipal  regulation  doei 
individual  to  a  civil  action  in  favor  of  an  injured  pa 
Gineinnati,  532. 

13.  See  CoTTXTY  Commissionkbs,  3.    Mortqaqk,  9. 
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ADMINISTRATION  BOND— 

1.  An  administrator  tU  b<mU  non  has,  at  common  law,  no  right  of  action 
on  the  bond  of  his  predecessor ;  such  right  of  action  exists  under  the 
statute  of  April  7,  1854;  Chatfield  v  Faran,  488. 

3.  This  court  has  no  Jurisdiction  of  an  action  founded  on  an  administra- 
tion bond;  that  jurisdiction  rests  with  the  court  of  common  pleas;  lb. 

3.  The  sureties  on  an  administration  bond  are  under  no  obligation  to 
render  an  account ;  before  they  can  be  held  liable  on  their  bond,  the 
liability  of  their  principal  must  first  be  ascertained  and  established; 
Cadwall4ider  v.  lAmgUy^  497. 

ADMINISTRATORS  AND  EXECUTORS— 

1.  The  executors  or  administrators  of  a  deceased  mortgagor  should  be 

made  parties  to  a  suit  in  foreclosure;  Hall -v.  Musler^  36. 

2.  In  an  action  to  recover  compensation  for  causing  death  by  wrongful 

act,  etc.,  the  petition  must  show  pecuniary  damage;  upon  a  petition 
for  the  benefit  of  the  widow  and  children,  such  pecuniarv  aamage 
will  bo  presumed,  and  in  no  other  case;  Dunhene  v.  Ohio  ii/elns.i 
Trii^t  (h.  257. 

3.  In  case  of  the  death  of  the  maker  of  a  note,  the  presentment  should  be 

made  to  his  executor  or  administrator ;  if  there  be  no  executor  or  •<!• 
minif^trator,  then  at  the  dwelling-house  of  the  deceased;  Huffy.  Ask- 
craft,  277. 

4.  Where  ti/etne  sole  is  co-administratrix  with  others,  and  afterward  mar- 

ries, her  power  is  determined;  but  where  she  is  sole  administratrix, 
her  husband  becomes  jointly  interested  with  her  in  the  trust;  Cad' 
wallader  v.  KranSj  585. 

AFFIDAVIT— 

1.  Alleging  causes  of  attachment  in  the  disjunctive  is  bad  for  uncertainty; 

Ropers  ▼.  EUU  j*  Slurpen,  1 . 

2.  Verification  may  be  made  on  belief,  but  the  averments  of  the  pleading 

thould  be  positive  statements  of  fact ;  Si.  Bank  of  Ohio  v.  OUrtr,  159. 

AGENT.    See  Pkincipal  and  Agsnt. 

AGREEMENT.    See  Cojtfbact. 

AMENDMENT.    See  Summons,  2. 

ANSWER— 

I.  A  demurrer  and  an  answer  to  the  same  cause  of  action  is  not  permis- 
sible; SmeadT,  ChrUfUld,  17. 

2'  A  motion  to  strike  out  defenses  for  uncertainty  will  not  be  entertain- 
ed; lb. 

3.  Under  sections  124  and  125  of  the  code,  the  defendant  in  an  action  for 

libel  may  set  up  in  his  answer  the  defense  of  justification,  or  allege 
facts  in  mitigation,  or  may  set  up  both  at  the  same  time ;  Van  Ingen 
V.  Netototii  458. 

4.  A  motion  will  not  be  entertained  to  strike  from  an  answer  the  state- 

ments of  fact  alleged  as  probable  cause;  a  demurrer  would  lie  if  the 
facts  as  stated  did  not  constitute  such  defense;  WiUon  v.  Ferrors  579. 

5.  See  Plkadinob. 

ARBITRATION  AND  AWARD— 

1.  To  authorise  an  award  to  be  made  a  rule  of  court,  the  nam«s  of  the 
arbitrators  must  be  set  forth  in  the  arbitration  bond ;  Western  FemaU 
Seminary  r.  Blair^  370. 
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Arbitration  mu  AwAKO^Conthmed. 
i.  A  lubmiMion  onc«  duly  made,  can  not  be  revoked ;  lb. 

3.  If  on(^  of  the  arbitrators  \i  biiiscd  or  intcrealcd,  it  U  a  disqualification 

u  against  the  partj  ignorant  thereof;  lb. 
i.  If  tbe  arbitrators  reoei  vo  testimony  from  one  party  without  the  knowl- 
edge of  the  other,  the  awnrd  will  be  set  aside  ;  lb. 
ASSESSMENTS.    See  Conbtitutiokal  Law,  1. 
ASSIGNMENT— 

I.  A  conveyance,  in  Irast,  tn  form  of  a  mortgage,  made  to  one  creditor 
to  secure  the  specific  claims  of  all  aueiiting  creditors,  and  with  tho 
consent  of  all  the  creditors  save  one,  is  an  assignment  to  prefor  cr«d- 
iton,  and  will  be  held  to  inure  to  the  benefit  of  all;  Hunitewell  v. 
SearborougK,  43T. 
J.  See  Damaoks,  3,  4;  Paktnbbsrif,  i,  3. 
ATTACHMENT— 

1.  An  affidavit  in  the  dirjiinctive  is  bad  fur  iinuertainty :  Rofftrt  v.  Eltit 

i  Slarget,  1. 

2.  Under  section  230  of  the  code,  in  order  to  justify  an  altnuhment,  the 

fraudulent  intent  to  injure  the  creditor,  or  secure  tome  benefit  to 
the  debtor,  must  appear  actually  to  txUi;  it  is  not  necessarily  suffi- 
cient proof  of  that  latent  that  it  appears  that  the  aetual,  or  even  the 
neeeuaTy,  consequences  of  a  fale  arc  to  hinder  and  deliiy  creditora ; 
Hcidtnheimer  v.  Ogborn,  351. 

3.  It  is  proper  practice  to  di^misa  the  action  where  an  attachment  baa 

been  discharged,  when  allowed  on  a  det»  not  due  at  the  time;  lb. 

4.  The  duty  to  attach  in  the  presence  of  two  credible  peTsons,  is  directory 

and  not  imperative;  if  omitted,  it  would  nut  avail  third  parties;  Dav- 
idson V.  Kvhn,  40 S. 

6.  The  rule  that  property  under  levy  is  not  sjiLjoct  to  further  acimre  by 
other  officers,  is  only  adopted  for  the  protection  of  the  officer  in  pos- 
session,  and  to  avoid  collisions  of  authority  nnd  conlliclB  of  title;  lb. 

6.  Tbe  same  goods  may  lie  taken  on  a  second  writ  by  the  same  officer; 
and  if  he  consents  to  a  levy  by  other  officers,  ana  to  hold  the  goods 
as  tniBtee  for  them,  the  levies  are  valid ;  Tb. 

1.  An  ohligatiun  ^udulently  incurred  is  no  cause  for  an  attachmetit, 


n  obligatioD  by  contract;  Merch.  Bank  of  CUceland  y 
0.  L.  Int.  f  Trutt  Oo.  468. 

8.  The  fraudulent  conversion  of  notea,  bills,  etc.,  received  in  the  usu»l 

course  of  business,  for  collection,  is  a  breuch  of  the  contract  of  bail- 
ment, but  does  not  create  "  an  obligation  fraudulently  incurred ;"  lb. 

9.  Where  an  order  of  attachment  has  been  allowed  and  issued  before  tbe 

debt  is  due.  and  it  is  subsequently  discharged,  it  is  a  matter  of  dii- 
cretion  with  the  court  whether  the  action  shall  proceed  or  be  dis- 
missed, after  the  debt  has  become  due;  Samtag  v.  Ottraker,  569. 
ATTORNEYS  AT  LAW— 

1.  An  attorney,  assigned  by  the  criminal  court  to  defend  an  indigent 
prisoner,  has  no  right  o'f  action  to  recover  the  value  of  his  service* 
Rom  the  county;  Ha-ndy  v.  Ham.  Oa.  SS3. 
3.  It  is  the  duty  of  the  court  to  a«sign  counsel  in  such  cases,  and  it  is  the 
duty  of  the  attorney,  as  an  officer  uf  the  court,  to  accept,  and  the 
county  commissioners  should  allow  a  reasonable  compensation  for 
such  service,  but  the  matter  la  discretionary  with  them ;  Jb. 
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ATT0BKST8  AT  Latt — Continued. 

3.  The  court  i8  not  reauired  to  send  for  absent  attorneys  or  their  clients 
whenever  it  may  become  necessary  to  instruct  or  reinstruct  the  jury 
upon  questions  of  law;  Chamber's  v.  Ohio  Life  Ins.  I"  Trust  Co.  327; 
Miliua  y.  Marshy  512. 

BAILMENT.    See  Attachmixt,  8.    Banks  and  Bankkbs. 

BANK  NOTES— 
1.  The  "  act  prohibiting  the  circalation  of  bank-bills  of  a  less  denomina- 
tion than  ten  dollars/'  did  not  divest  the  ownership  or  property  in 
such  bills,  nor  prevent  their  assignment  or  collection ;  Burt  v.  Ken- 
tucky Tr\iat  Co.  30. 

BANKS  AND  BANKERS— 

1.  A  banker,  upon  receiving  a  deposit,  is  not  regarded  as  a  simple  bailee, 

but  the  relation  of  debtor  and  creditor  is  created  between  him  and  his 
depositor,  with  the  implied  agreement  that  he  will  hold  the  fiind, 
siiDJect  to  the  order  of  tne  depositor,  at  such  times  and  for  such  sums, 
to  the  extent  of  the  deposit,  as  he  may  direct  to  be  paid ;  McGregor  v. 
Loomi8f  247. 

2.  The  right  to  receive  the  amount  represented  by  a  check,  can  not  be  lost 

to  the  holder  bv  the  death  or  insolvency  of  the  drawer ;  and  should 
the  neglect  of  the  holder  have  discharged  the  drawer,  yet  the  right 
to  the  fund  still  remains,  else  the  banker  would  not  only  be  freed 
from  obligation  to  pay,  but  would  also  retain  the  deposit;  Ih. 

3.  A  bona  fide  holder  of  a  check  has  his  right  of  action  against  the  drawee, 

in  case  payment  is  refused,  while  the  drawer  has  sufficient  funds  to 
his  credit  on  deposit ;  lb. 

4.  See  Bank  Notks,  1 ;  Bills  of  Exchange,  ktc,  4,  5,  6,  7. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES— 

1.  Payment  of  usurious  interest  in  other  transactions  is  no  defense  to  an 

action;  Sniead  y.  Chrisfield,  18. 

2.  Partners  are  not  liable,  on  paper  made  without  their  knowledge,  after 

public  dissolution,  even  toough  the  proceeds  were  applied  m  pay- 
ment of  partnership  debts;  Haven  v.  Qoodel^  26. 

3.  The  words  "protest  waived/'  over  the  signature  of  an  indorser,  is  a 

waiver  of  all  the  formalities  required  by  law  to  fix  his  liability;  no 
consideration  need  be  shown  for  such  waiver,  as  the  act  is  an  estoppel, 
and  he  can  not  deny  or  invalidate  its  terms ;  Mcllvaine  v.  Bradley^  194. 

4.  The  addition  of  the  current  rate  of  exchange  to  the  legal  rate  of  inter- 

est, does  not  constitute  usury ;  and  the  reason  exists  where  the  lender 
discounts  the  drawer's  bill  as  well  as  where  he  buys  a  bill  in  the 
market,  of  the  payee;  Southern  Bank  of  Kentucky  y.  Brasheara^  207. 

6.  A  bill  of  exchange  is  not  deprived  of  its  character  as  a  bill,  by  the  fact 
of  its  being  payable  at  the  place  where  drawn ;  it  is  the  form  of  the 
instrument  which  gives  it  enaracter,  and  not  the  intention  to  trans- 
mit funds;  lb. 

6.  A  bill,  with  a  view  to  the  advancement  of  commercial  intercourse, 

should  be  taken  according  to  its  natural  tenor  and  effect,  as  appear- 
ing on  the  face  of  it,  without  requiring  the  purchaser  to  institute  an 
inquiry  into  the  true  nature  of  its  origin,  or  the  object  of  the  parties 
in  making  it ;  lb. 

7.  Where  the  charter  of  a  foreign  bank  authorizes  it  to  lend  money,  dis- 

count notes  and  bills,  and  deal  in  exchange,  and  prohibits  it  Arom  re- 
ceiving interest  greater  than  six  per  cent.,  it  is  not  usury  for  the  bank 
to  receive  a  bill  fh>m  the  drawer  payable  at  another  place,  and  to 
deduct  interest  at  the  legal  rate,  together  with  the  usual  and  custom- 
ary rate  of  exchange  between  those  points ;  lb. 
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Bills  of  Exchanqk  and  Fbom issort  Notsb — Oontinu 

8.  The  fact  of  the  maker  being  deceased  and  awaitii 

loosen  the  rule  requiring  presentment  of  a  note  at 
V.  Asherafty  277. 

9.  Commercial  rules  should  be  uniform,  simple,  subject 

and  not  liable  to  be  varied  to  meet  the  apparen 
injustice  of  particular  cases ;  lb. 

10.  A  bona  fidt  indorsee  of  commercial  paper,  withou 
of  recoupment  against  the  payee;  can  not  be  affe 
in  his  action  against  the  maKer;  Loomis  v.  Ea^U 
285. 

11.  Where  the  payee  of  a  note  happens  to  bo  a  direct 
discounts  the  note  for  him,  without  notice  of  the 
recoupment,  the  bank  can  recover  as  an  innocei 
without  notice ;  lb, 

12.  An  interest  coupon,  not  having  a  payee  designate 
promissory  note,  nor  negotiable  in  law ;  Wright  v.O 

13.  The  holder  of  such  interest  coupon  can  not  maint; 
own  name,  to  enforce  a  deed  of  trust  securing 
bonds  with  sucb  interest  coupons  attached ;  lb. 

14.  The  taking  of  a  note  as  pavment  of  a  precedent  cl 
consideration  passing  at  tfio  time,  as  extending  t 

*     a  sufficient  consideration  to  protect  the  assignee, 
value,  without  notice;  Denntaon  v.  Jesaiip,  580. 

15.  When  a  note  is  dated  1855,  by  mistake,  when  its  tr 
when  received  by  the  holder  is  apparently  over 
fact,  his  title  is  not  on  this  account  subject  to  th 
the  original  parties ;  lb. 

16.  See  Bank  INotbb,  1;  Check;  Mortgage,  3,  4 
Surety,  1,  2,  3 ;  Protest  ;  Usury. 

BONDS— 

1.  A  cause  of  action,  founded  upon  a  breach  of  a  cc 

must  be  so  stated  in  the  petition  as  to  show  the  c] 
of  the  obligation.    Sargent  v.  Moore,  99. 

2.  The  filing  of  a  bond,  or  instrument  sued  on,  an 

"  Exhibit  A,"  is  of  no  avail  unless  it  is  attached  i 
and  terms  thereof  are  recited  in  the  petition  ;  lb. 

3.  In  an  action  upon  an  undertaking  in  error,  where  1 

to  in  the  petition  as  ^'hercwitn  filed,  marked, 
necessary  to  look  beyond  the  petition  to  the  exhi 
cover  the  character,  amoimt,  and  condition  of  th< 
is  bad;   WeatY.  Dodsworthy  161. 

4.  Under  the  chancery  act  of  1831,  where,  in  proceed 

defendant  from  alienating  certain  real  estate,  tl 

dered  to  give  bond,  according  to  law,  for  $500,  t) 

'    bond  of  indemnity,  and  nothing  more;  Miller  v 

5.  If  an  official  bond  be  presented  to  the  proper  a 

ance  and  approval,  and  no  objection  be  made, 
limited  for  its  being  given,  and  no  action  be  take 
new  election,  it  must  be  considered  that  the  bond 
a  formal  approval,  at  a  subsequent  period,  can  : 
mediate  acts  of  such  officer ;  Aogers  v.  Pugh,  443 

6.  See  Administratioit  Bond,  1^  2,  3;  Justice  ov  i 

4  ;  Hortoagb,  9 ;  Bailroad  Boxds,  1. 

BBEACH.    See  Bond  1. 

CAUSE  OF  ACTION.    See  Actiok. 
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CHARGE  OP  COURT. 

1.  A  general  exception  to  the  entire  charge  will  not  be  noticed  on  error 

where  the  counsel  neglected  to  avail  himself  of  the  request,  by  the 
court,  to  point  out  the  particulars  to  which  he  excepted,  that  the  jury 
might  be  ruinstructed ;  Moody  v.  Thatnasy  294. 

2.  The  court  is  not  required  to  send  for  attorneys,  or  parties,  whenever 

it  may  be  desired  to  instruct  or  reinstruct  the  jury  upon  ques- 
tions of  law;  Chamhrrs  v.  OAto  Life  Ina,  and  Trust  Cb.  327 ;  Jmlius 
V.  Marshy  512. 

CHATTEL  MORTGAGE.    See  MoBTOAaK,  7. 

1.  Wher0|  by  agreement,  the  mortgagor  continues  in  possession,   and 

proceeds  to  sell  the  property  in  the  usual  course  of  trade,  with  the 
view  of  appropriating  tne  proceeds  to  the  payment  of  the  mortgage 
debt,  the  mortgage  is  void  ;  Ooodenough  v.  Jaarris,  53. 

2.  It  is  immaterial  whether  the  power  of  sale  is  reserved  in  the  mort- 

gage itself  or  is  conferred  by  a  separate  agreement;  76. 

3.  Where  two  chattel  mortgages,  made  in  good  faith,  and  without  notice, 

are  filed  with  the  county  recorder,  after  the  expiration  of  the  year, 
and  the  junior  mortgagee,  whose  mortgage  was  filed  after  the  other, 
first  got  poja^ession  of  the  property  bv  a  writ  of  replevin,  his  pos- 
session can  not  be  disturbed  by  the  prior  mortgagee:  Braehmann  v. 
Lot*is,  288.  • 

CHECK. 

1.  When  memorandum  checks  are  exchanged  for  mutual  accommoda- 

tion, no  right  of  action  accrues  in  behalf  of  one  party  against  the 
other  until  he  has  paid  his  own  check;  Burdsall  v  C^rufieldy  51. 

2.  While  outstanding  and  unpaid,  the  relation  between  them  is  merely 

that  of  principal  and  surety :  lb, 

3.  Bank  checks  post-dated,  or  payable  at  a  fUture  day,  are  not  bills  of 

exchange;  Blachly^.  Andrew^  78. 

4.  The  holder  is  entitled  to  hold  it,  without  presentment,  until  the  close 

of  banking  hours  of  the  day  next  after  its  date,  or  after  the  day 
payable;  lb. 

6.  The  drawer  of  a  check  is  not  allowed  the  defense  permitted  the  drawer 
of  a  bill  by  reason  of  want  of  presentment  and  notice :  unless  the 
deposit  is  lost  bv  the  delay  to  present  the  check,  or  the  depositary 
has  become  insolvent,  the  drawer  can  not  complain ;  MeChregor  v. 
Loomia,  247. 

6.  A  check  is  an  absolute  appropriation  of  so  much  money,  in  the  hands 
of  the  banker,  to  the  holder  of  the  check :  and  it  ought  to  remain 
till  called  for,  as  after  notice  to  the  drawee  it  binds  the  fVinds  in  his 
hands;  lb. 

•  7.  The  right  to  secure  the  amount  represented  by  a  check  can  not  be  lost 
to  the  holder,  bv  the  death  or  insolvency  of  the  drawer ;  and  should 
the  neglect  of  the  holder  have  discharged  the  drawer,  yet  the  right 
to  the  rand  still  remains,  else  the  depositary  would  not  only  be  freed 
firom  obligation  to  pay  the  check,  but  would  also  retain  the  deposit;  lb. 

CITIES,  VILLAGES,  ETC.    See  Kunicipal  Corpobatiox. 

CITY  COUNCIL.  See  Bonds,  5;  yuiSANCEs,  1;  Obdinaxcss  Township 
Trustkes. 

CODE  OF  CIVIL  PROCEDURE. 

1.  An  assignee  of  a  claim  of  damages,  resulting  from  injuries  to  personal 
or  real  estate,  can  maintain  an  action  in  his  own  name;  Hall  v.  C. 
H.  #  D,  R.  R.  Oo.  58. 


CoDB  or  Civil  Trocsdvks— Continued. 

2.  An   action  to  quiet  tltla  cao  only  be  brought  bj  a  person  th  actiul 

possession  ;  Harvey  v.  Jonet,  6S. 

3.  See  Action  ;  A*;fii>avit  ;  ArrAcaiixiiT ;  Chaiub  or  Goukt  ;  Costs 

anh  Feu;,  Codktrb-claim  utaSsi-ovw;  Dimukbbr;  Dkpohi- 
tion;  Ebkob,  Etidehck,  Exception;  Exkcotiomb;  Bxhjbits;  Ih- 
JuiKTTioii,  Ji;i>OMKNT,  Eto.  i  JuKiBDiCTiON  ;  JuBT;  Lett  ;  Mo- 
tion; New  Trial;  Pahties;  Petition;  Fleadikos;  PiucncEt 

PsOCEEDINOS  IS  &LD  Ot  EXBCnTION  ;    SVUUOKS. 

COMMERCIAL     PAPER.     See  Bakk    Notu;  BiLLSOr  EzCHAXaz; 

Cbkckb  i  Demand  ;  Protsbt. 
COMMON  CAKRIBR- 

1.  The  eioeption  of  unavoidable  dangers,  does  not  limit  the  carrier'B  re- 

sponnibility  to  the  exerciie  of  ordinarv  eare;  Un.  Mut  lot,  Q>.  v. 
I.^C.R.R.Oo.  480. 

2.  Fire  c&n  not  be  considered,  in  it<e1f,  an  unavoidable  danger;  and  in 

case  of  loss  ^m  that  cause,  the  carrier  is  bound  to  show  tb«  origin 
.    and  cause  of  tbe  Are,  to  bring  itself  within  the  exception ;  lb. 
COMPENSATION.    See  Aduihihtkatobs,  3 ;  Action,  9. 
CONSIDERATION.    See  Bills  of  Eichanoe,  U,  16. 
CONSIGNOR  AND  CONSIGNEE— 

1.  A  commission  merchant  has  a  lien  foradTanuei;  I^mdiev.  Oooch,  176. 

3.  He  has  the  riglit  to  sell  the  stock  to  reimburse  himself,  in  case  the 

consignor,  after  reasonable  notice,  fails  to  refund  the  advances ;  lb. 

3.  The  right  to  sell  does  not  result  as  a  conclusion  of  law ;  from  the  mere 

fact  of  advances  being  made,  it  depends  on  the  express  or  implied 
agreemeiit  of  the  parties;  Bean  v.  Adami,  388. 

4.  See  Lien,  i,  1. 

COKSTABLB.    See  Attachuent,  4,  5,  6.    Bondb,  S.    Exbodtion. 
CONSTITUTIONAL  LAW— 

1.  So  much  of  the  act  of  February  19,  1840,  Swan,  961,  in  relation  to  the 

vacating  of  town  plats,  aa  aulhoriees  an  aesesEment  without  tbe  in- 
tervention of  a  jury,  is  unconstitutional  and  void;  Cincinnati  v. 
flam.  Co.  5. 

2.  The  local  act  of  February  24, 1 848,  "  relating  to  the  duties  and  powers 

of  the  county  commisiioners  of  Hamilton  county,"  was  not  repealed 
by  express  terms,  or  by  implication  of  tbe  general  law  of  March  12, 
1SC>3,  "  establishing  boards  of  county  com mtseioners,  and  proscribing 
their  duties;"  Ruffner  v.  Ham.  Co.  39. 

3.  Nor  is  such  local  legislation  inconsistent  with  the  new  constitution ;  lb. 

4.  Where  two  affirmative  statutes  exist,  the  one  is  not  construed  to  re- 

peal tbe  other  by  implication,  unless  they  can  not  be  reconciled  by 
any  mode  uf  interpretation;  lb. 
b.  A  law,  passed  in  1848,  prescribing  the  mode  in  which  the  commis- 
iioners of  this  county  shall  make  contracts,  is  nol  of  a  general  na- 
ture, andlsthereforenotinconBistent  with  the  present  constitution  by 
reason  of  its  not  having  a  uniform  operation  throughout  tbe  State; 
RuffTier  V.  Ham.  Oo.  196. 

5.  Where  real  estate  of  a  non-resident  has  been  taken  by  tbe  county 

commissioners,  for  public  use,  as  a  county  road,  and  it  ajjpears  that 
the  owner  has  not  been  notified,  such  act  is  void  as  to  him,  and  be 
may  maintain  bis  action  for  compensation ;  Badgely  v.  flam.  Co.  316. 
7.  See  Bahk  Notbb,  1. 
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CONSTRUCTION  OP  STATUTES— 

1.  In  actions  for  compensation  for  causing  death  by  wrongful  act,  etc.,  the 

distribution  provided  for  is :  I.  To  the  widow  and  children,  in  the  pro- 
portions prescribed  for  the  descent  of  personalty ;  if  no  widow,  then  to 
the  children  entire ;  if  no  children,  then  to  the  widow  entire ;  II. 
To  the  brothers  and  sisters,  and  so  on :  Dunhene  y.  Ohio  Life  Ins,  ^ 
Trust  Cb.  267. 

2.  The  term  "widow  and  next  of  kin,"  does  not  confine  the  richt  of 

recovery  and  distribution  to  the  widow  or  children;  it  embraces 
whomsoever  may  be  next  of  kin  to  the  deceased,  who  may  have  suf- 
fered pecuniary  damage ; ,  lb, 

3.  The  act  of  April  7,  A.  d.  1854,  which  authorizes  an  action  by  an  admin- 

istrator de  bonis  non,  on  the  bond  of  the  original  administrator,  in 
no  wise  conflicts  with  the  provisions  of  the  constitution,  and  is  in 
entire  harmony  with  the  conditions  of  an  administrator's  bond; 
Chatfield  v.  Faran,  488. 

4.  The  duty  to  attach,  in  the  presence  of  two  credible  persons,  is  directory 

and  not  imperative ;  Davidson  v.  JTu An,  405. 

5.  The  power  granted  to  railroad  companies,  by  section  13  of  the  Rail- 

roaa  Act  of  February  11,  1848,  to  borrow  money  on  the  security  of 
their  property  and  income,  includes  the  authoritv  to  mortgage  after 
acquired  property  necessary  to  the  operation  of  the  road;  Ludlovf 
V.  Hurd,  552. 

6.  See  Bank  Notes,  1 ;  Bonds,  4,  5 ;  Constitutional  Law,  1,  2,  3 ; 

Dedication,  2,  3 ;  Justices  of  the  Peace,  4,  6. 

CONTRACT— 

1.  In  the  case  of  a  lease  with  a  privilege  of  purchase,  a  formal  tender 

of  the  purchase-money  is  not  required,  wnerc  one  of  the  then  own- 
ers is  a  minor  and  the  others  are  absent  from  the  county;  O.  j*  M. 
R.  R,  Co,  v.  Crary^  128. 

2.  It  is  sufScient  to  file  a  petition  for  a  specific  performance,  offering  to 

bring  the  money  into  court ;  lb. 

3.  A  tender  of  a  deed  by  a  part  of  the  owners,  is  not  sufficient ;  the  les- 

see is  entitled  to  a  complete  conveyance,  and  to  make  a  single  pay- 
ment; lb. 

4.  A  vaeTQ  promise  by  the  maker  to  pay  the  unpaid  balance  of  a  note  in 

certain  installments,  with  interest,  is  not  an  agreement  for  extension  ; 
Tlnan  v.  Wayne^  148. 

5.  Where  a  contract  for  the  assignment  of  a  patent  provided  that  the 

same  should  be  void  if  the  assignee  shoula  produce  to  the  assignor 
satisfactory  documentary  evidence  that  a  patent  for  said  invention 
had  already  been  obtained  or  applied  for  in  England,  the  evidence 
therein  required  must  be  such  as  of  itself  proves  the  fact ;  written 
certificates  of  individuals  is  not  such  evidence;  Atkins  v.  BaUauf  382. 

6.  Where,  by  a  written  contract,  the  plaintiff  agrees  to  convey  to  the 

defendant  real  estate,  by  a  perpetual  lease,  "  to  be  executed  at  early 
convenience,"  and  the  defendant  is  to  pay  at  a  fixed  time  a  certain 
sum  of  money,  and  thereafter,  at  stated  periods,  the  rent  agreed 
upon,  and  taxes  as  they  accrue,  and  the  defendant  is  put  in  posses- 
sion, a  right  of  action  arises  for  the  sums  agreed  to  be  paid,  as  they 
become  due,  without  a  tender  of  the  conveyance,  the  covenants  be- 
ing independent ;   Wiggins  v.  Gov.  ^  Cin,  Bridge  Co.  573. 

7.  See  Bank  Notes,  1 ;  Bonds,  5 ;  Dedication,  2,  3  5  Constitutional 

Law,  1,  23 ;  Justices  of  the  Peace,  3,  5. 
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CORPOKATION— 

1.  The  acceptance  of  an  amendment  to  its  charter,  is  a  power  incident  to 
a  corporation,  and  may  be  by  express  act,  or  oe  implied  ft'om 
other  acts  and  circumstances ;  Dayton  j*  Cin.  IL  R,  Oo,  y.  Haich^  84. 

3.  In  the  absence  of  express  legislative  enactment,  a  corporation  has  the 
same  power  of  disposition  over  its  unsubscribed  capital  stock  as  any 
ordinary  owner ;  lb, 

3.  If  it  be  an  abuse  of  its  corporate  power,  it  furnishes  no  ground  on 

which  a  vendor,  who  has  exchanged  for  land,  can  object ;  lb. 

4.  When  it  is  a  condition  precedent,  in  a  contract  of  subscription,  that 

other  stock  shall  have  oeen  subscribed  to  a  certain  amount,  that  con- 
dition 18  waived  by  the  subscriber  paying  his  first  installment, 
voting  for  officers,  and  accepting  an  office  in  the  corporation ;  lb, 

5.  On  a  breach  of  an  agreement  to  convey  land  for  stock,  compensation 

in  damages  will  ^  awarded  if  a  specific  performance  can  not  be 
decreed;  lb. 

6.  Neither  directors  nor  stockholders  can  create  a  corporate  liability 

without  special  power  so  to  do;  the  confessions,  admissions,  or 
knowledge  of  either,  while  not  engaged  in  the  precise  business  in- 
trusted to  them,  can  not  afifect  the  corporation ;  LoomU  v.  Eagle 
Bank  of  Rochester,  295, 

7.  Where  a  corporation  has  no  corporate  seal,  the  execution  of  a  bond  of 

arbitration,  by  the  president,  by  authority  of  the  board  of  trustees, 
to  which  he  attaches  his  individual  seal  in  scrawl,  binds  the  corpora* 
tion ;   Western  Female  Seminary  v.  Bjatr,  370. 

8.  See  Bailboads  $  Bailroad  Bonds. 
COSTS  AND  PEES— 

1.  Where  the  plaintiff  is  required  to  pay  all  costs,  as  a  condition  preced- 

ent to  the  setting  aside  a  judgment  of  nonsuit,  the  costs  of  a  jury, 
struck  at  defendant's  instance,  are  properly  included ;  Fameworth 
V.  Paul,  423. 

2.  The  costs  and  expenses  of  storage,  or  for  other  care  of  property,  is  a 

proper  charge  on  the  fund  arising  from  the  sheriff's  sale  of  the 
property ;  the  plaintiff  is  not  liable  therefor ;  Ramsay  v.  Overaker,  571. 

COUNTBB-OLAIM  AND  SBT-OPP— 

1.  A  counter-claim  must  be  specific,  and  connected  with  the  present 

claim;  SmeadY.  Chrisfield,  18. 

2.  The  code  does  not  permit  a  set-off  founded  upon  a  claim  for  unliquid- 

ated damages ;  McCuUough  v.  Lewis,  564. 

3.  See  Pbacticb,  9,  21. 
COUNTY  COMMISSIONBBS— 

1.  The  local  act  of  February  24,  1848,  "relating  to  the  duties  and  powers 

of  county  commissioners  of  Hamilton  county,"  was  not  repealed  by 
the  general  act  of  March  12,  1853;  Ruffner  v.  Ham.  Co.  39. 

2.  CqxUracts  for  public  buildings  are  void  when  entered  into  by  a  mi^or- 

fty  of  the  commissioners  in  contravention  of  the  third  section  of  the 
local  act  of  1848,  prohibiting  such  an  expenditure  of  more  than 
$5,000  without  first  receiving  the  approval  of  a  majority  of  the  qual- 
ified electors ;  lb, 

3.  An   injonction  will    lie  to   restrain   further   proceedings   in   such 

cases;  lb, 

4.  It  is  the  duty  of  the  commissioners  to  provide  messengers  and  ser- 

geant-at-arms  for  the  several  courts;  May  hew  v.  Ham,  Ch,  186. 
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County  Coimimissionsrs — Continued, 

5.  Should  the  commissioners  neglect,  or  refuse,  the  power  would  devolve 

on  the  several  courts,  until  the  commissioners  could  be  required  by 
mandamus  to  make  the  proper  provision ;  lb. 

6.  The  commissioners  would  be  liable  for  the  compensation  of  such 

court  appointees ;  lb. 

7.  A  law,  passed  in   1848,  prescribing  the  mode  in  which  the  corarais- 

sioners  of  this  county  shall  make  contracts,  is  not  of  a  general  na^ 
turey  and  is  not  inconsistent  with  the  present  State  constitution,  by 
reason  of  its  not  having  a  uniform  operation  throughout  the  State, 
so  as  to  be  repealed  by  implication ;  Ruffner  v.  Ham.  Oo.  196. 

8.  An  action  will  lie  against  the  county,  by  a  non-resident,  to  recover 

compensation  for  land  appropriated,  by  them,  to  public  use  as  a 
county  road,  where  the  same  was  taken  without  giving  the  owner 
legal  notice;  Badgely  v.  Ham.  (Jo.  316. 

COURT  AND  JURY— 

1.  The  courts  have  the  power  to  appoint  the  necessary  messengers  and  ser- 

geants-at-arms  for  their  rooms  in  case  the  county  commissioners 
neglect,  or  refuse,  to  make  the  necessary  provision ;  and  an  ac- 
tion  will  lie  against  the  commissioners  for  compensation ;  Mayhew 
V.  Ham.  Co.  186. 

2.  See  Attornsts  at  Law,  1,  2 }  Charge  of  Court  ;  Jurisdiction,  1,  2, 

3 ;  Jury  ;  Justices  of  the  Peace,  1,  2,  3. 

COVENANT— 

1.  The  covenant  of  married  women  to  convey  their  real  estate,  though 

contained  in  a  deed  in  which  thev  are  joined  by  their  husbands,  can 
not  be  specifically  enforced ;  O.  ff  M.  Jt  R,  Co,  v.  Orary,  128. 

2.  But  it  binds  them  by  way  of  estoppel,  and  where  it  is  contained  in  a 

perpetual  lease,  with  privilege  of  purchase,  on  payment  of  the  pur- 
chase-money into  court,  an  injunction  will  be  allowed  restraining 
them  from  setting  up  title  to  the  premises ;  lb. 

3.  A  covenant  for  peaceable  enjoyment,  contained  in  a  perpetual  lease, 

is  broken  by  an  assignment  of  a  certain  portion  of  the  rents  as 
dower  to  the  lessor's  widow ;  MeAlpin  v.  Woodruffs  339. 

4.  The  charge  of  dower  operates  as  a  release,  to  the  lessee,  of  that  portion 

of  the  rents  otherwise  payable  to  the  owner  of  the  reversion,  and 
the  lessee  is  thus  indemnified ;  lb. 

5.  See  Contract,  1,  2, 3. 
CURTESY.    See  Dower  and  Curtesy. 

DAMAGES— 

1.  A  railroad  company  failing  to  deliver  a  boiler,  required  for  a  saw  mill, 

the  measure  of  damages  would  be :  I.  The  actual  expenses  incurred, 
its  well  ad  for  the  reasonable  time  and  trouble  in  travelling  to  ascer- 
tain what  had  become  of  the  property ;  II.  The  expense  incurred 
in  preparations  for  connecting  the  boiler  with  the  fixtures  and  ma- 
chinery of  the  saw  mill ;  IIL  Interest  on  the  value  of  the  prop- 
erty daring  the  time  of  detention ;  2>a«is  v.  C.  H  ^D.  R,  R,  Co.  23. 

2.  Profits  which  might  have  been  realie^d  but  for  the  detention  are  not 

allowable;  lb.  - 

3.  An  assignee  of  a  claim  of  damages,  resulting  from  injuries  to  personal 

or  real  estate,  may  maintain  an  action  in  yiis  own  naiiie  J'  HaU  y.  (7. 
U.  #  D.  R.  R.  Co.  ea. 
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Damaoks — Coniinited. 
4.  Such  claim,  as  assignee,  is  distinct  from  a  claim  arising  after  his  pur- 
chase of  the  property ;  /&. 

6.  On  breach  of  an  agreement  to  convey  land,  in  payment  of  a  subscrip- 
tion to  railroad  stock,  compensation  in  damages  will  be  awarded  if 
a  specific  performance  can  not  be  decreed ;  Dayton  j*  Oin.  B.  R,  Cn, 
V.  Haiehj  84. 

6.  Not  measured,  necessarily  by  the  nominal  value  of  the  stock,  but  by 

reference  to  the  land  which  ought  to  have  been  conveyed,  and  dam- 
ages resulting  from  delay ;  lb. 

7.  In  an  action  for  compensation  for  causing  death  by  wrongful  act,  etc., 

pecuniary  damages  must  be  shown  ;  such  damages  will  be  presumed 
in  actions  for  tno  benefit  of  the  widow  or  children ;  Dunhene  v. 
Ohio  ZAfe  Ins,  J-  Trust  Co,  257. 

8.  A  brother,  next  of  kin,  does  not  necessarily  suffer  such  pecuniary 

damage;  lb. 

0.  The  mere  suing  out  an  execution  and  receiving  the  proceeds  of  sale  of 

chattels,  with  knowledge  of  an  adversary  claim  thereon,  would  not 
make  the  plaintiff,  in  execution,  liable  as  a  trespasser;  he  would 
only  be  responsible  for  the  amount  received ;  Coe  v.  Uigdon^  393. 

10.  See  Justices  of  the  Peace,  I,  2,  3 ;  Municipal  Cosporation,  1. 

I>EG]l:iT.    See  Fbaud. 

DECBEE.    See  Judgments,  Etc 

DEDICATION— 

1.  A  dedication  of  land  to  public  use  maybe  effected  by  grant,  by  estop- 

pel, or  by  the  statutory  form  of  dedication ;  Fulton  v.  Mehrenjield^  161. 

2.  Dedications  at  common  law,  inpaiSf  operate  by  way  of  estoppel,  and 

not  as  grants ;  lb. 

The  act  of  1803,  providing  for  the  recording  of  town  plats,  contem- 
plated the  entire  plat,  and  did  not  apply  to  smaller  subdivisions;  lb. 

4.  The  recording  of  a  plat  under  the  act  of  March,  1831,  would  convey 

to  the  public  no  interest  in  the  streets  of  such  subdivision,  when  de- 
fectively executed :  but  such  act  of  subdivision  and  record  would, 
with  otner  circumstances,  support  a  dedication  at  common  law;  lb. 

5.  There  must  be  an  acceptance  by  the  public ;  lb. 

6.  The  formal  acceptance  by  the  city  of  a  defective  dedication  of  streets 

in  a  subdivision,  or  the  user  and  possession  by  the  public  would  per- 
fect the  dedication ;  Doren  v.  Horton,  401. 

.  7.  Where  the  owner  makes  a  subdivision  and  sells  lots  as  bounding  on  a 
street,  he  can  not  avail  himself  of  a  defect  in  the  public  dedication 
to  deprive  his  alienees  of  the  use  and  enjoyment  of  such  thorough- 
fare; lb. 

8.  The  mere  fact  of  such  street  being  misused  or  obstructed  by  one  or 
more  alienees  of  lots,  does  not  vacate  the  right  of  the  other  Alienees, 
nor  revest  the  ^itle  and  right  of  possession  in  the  original  propri- 
etor; lb.        ' 

DEMAND  AND  NOTICE.  See  Bills  of  Ezchanqe,  Etc.;  Checks; 
Pbotest. 

DEMUBBEB^ 

1.  A  demurrer  and  an  answer  to  the  same  cause  of  action  is  bad ;  Smead 

▼  ChrUfield,  17. 

2.  A  decision  overruling  a  demurrer  may  be  assigned  for  error,  although 

no  exception  thereto  appears  of  record ;  Ruffner  v.  Ham,  Co.  196. 


DrpaalUoD— bror. 

DBPOSITION— 

1.  Important  deposttiont,  not  admitted  In  evidence 
Jury  in  tbeir  deliberation*,  ihould  avoid  a  Ten 
calf,  11. 

3.  See  BviDKitcx,  T,  e. 
DISOBETION.    Sm  Jvsigial  Ducbxtiox. 
DOWBB  AND  0URTB8T— 

1.  Where  the  faiubind,  at  the  time  of  mairiage,  baa  merely  an  equity  of 
redemption,  the  widow  !b  not  entitled  to  dower,  luleu  ne  waa  in  pot- 
MuioD  at  faitdecea«e;  Ja^ueti  v.  Harn.  Co.  131. 

1.  Where  In  gucb  caie  a  decree  of  forecloiure  wa«  ohttuned  against  the 
haiband,  after  mHrriage,  and  the  decree  ia  aiiigned  to  a  person  who 
advance!  money  to  pay  the  mortgacee,  and  other  moneva,  for  all  of 
which  he  take*  a  new  mortg^e  A-om  the  htuband,  tnis  is  not  a 
merger  or  eztinguiihment  of  the  oriKinal  decree,  nor  doei  it  confte 
upon  the  hiiiband  a  legal  estate  in  which  the  widow  has  dower;  A. 

3.  Subeeqaent  proceedtDE*  to  enforce  the  lien  of  a  judgment,  manbal 

liens,  etc^  wherein  the  proceed*  of  aale  are  more  tun  inffldent  to 

fiay  the  original  foreclosure  decree,  veat*  in  the  purchsaer,  the  orig- 
nal  mortgagee,  an  estate  free  of  dower  \  tb. 

4.  The  sarvWing  husband  is  entitled  to  the  estate  of  hi*  deceased  wtbi 

whether  there  ha*  been  issue  bom  or  not  \  Murdoek  v.  Sead,  1T4. 

5.  This  estate  exiita  in  perpetual  leateholda ;  lb. 

fl.  Where  real  estate  i*  devited  to  the  widow,  a  part  of  which,  subsequent 
to  the  will  but  previous  to  the  testator's  decease,  is  sold  on  execution 
aeaiusthim,  and  the  widow  eleets  to  take  under  the  will,  she  i*  barred 
of  her  dower  in  the  land*  so  sold ;  Moort  v.  Sieidet,  SSI. 

T.  A  covenant  for  peaceable  occupation,  in  a  perpetual  lease,  is  broken 
by  an  aasignment  of  a  certain  portion  of  the  rents  as  dower  to  the 
lessor's  widow ;  McAlpin  v.  Woodruff,  339. 

S.  Where  a  petition  for  the  assignment  of  dower  is  flled,  and  afterward, 
before  a  decree  is  entered,  the  property  is  divided  between  the  de- 
fendants, the  dower  may  be  charged  on  the  whole  lot ;  Stoddart  i. 
MarthaU,  537. 

9.  The  rents,  issues  and  proflt*  *hould  be  eetimated  as  of  the  time  when 
the  action  was  brought ;  lb- 
KLBCTION.    See  Motion,  1,  2. 
EQUiry  OP  BEDEMPTION— 


..  The  purchaser  of  the  mortfagor'*  interest,  after  condition  broken, 
takes  but  the  equitable  right  to  redeem,  and  ia  not  protected  by  the 
rule  as  to  bona  fide  purchasers,  but  i*  bound  to  take  notice  of  alt  prior 


equities ;  Bariey  v-  Jones,  6i 
EBROB— 
1.  The  decision  of  a  court  overruling  a  demurrer  maybe  assigned  for  er- 
ror, although  no  exception  thereto  appeare  on  the  recoil ;  Jti(^)ur  v. 
Bam.  Oo.  190. 
3.  In  an  action  by  the  wife  again*!  the  husband  to  enforce  an  anta-nap- 
tial  i^reement  as  to  the  wife's  property,  in  the  husband's  possession, 
the  court  is  authorized  to  order  anallowanoe,p«fK(anfa  lUt,io  enable 
her  to  prosecute  her  action, but  not  for  alimony;  such  an  order  aUMi 
subitantial  rights  between  thepartlee,  and  may  be  reviewed  by  peti- 
tion In  error:  ODonwU  v.  ODonrulL  3W. 


btojpgl— SiotplIoB 


3.  BrroT  will  D«t  He  for  a  refaul  to  grsnt  a  tiair  trUl  on  the  alleged 

ground  that  the  verdict  y/a»  contrarj'  to  the  evidence,  or  agutut  tbe 
weight  of  evidence,  or  wm  rendered  upon  insufficient  evidence;  Sty- 
ioldv.  Oraaueald,  415;  SracAnuiHM  v.  Halt,  639. 

4.  It  is  discretionary  with  the  court  to  grant  a  new  trial  for  material 

errors,  though  no  exception  may  have  been  taken  at  the  time ;  but  the 
refusal  to  do  «o  is  not  the  subject  of  review ;  itra«Anw)nn  v.  SaU,  S3d. 
C.  When  the  error  is  material  and  excepted  to  at  tbe  time,  the  right  to  a 
new  trial  is  absolute,  aiid  ita  refusal  may  be  assigned  as  error ;  lb. 

6.  To  constitute  the  error  material,  it  must  have  been  such  as  that,  had 

It  not  been  committed,  the  verdict  would  not  have  been  well  war- 
ranted; lb. 

7.  No  collateral  inquiry  will  be  permitted  to  impeach  the  validity  of  pro- 

ceedings had  by  a  court  of  competent  Jurisdiction ;  CadwaUader  v. 
Evant,  6B6. 
ISTOPPKL— 

1.  Dedication  of  land  to  public  use  may  arbe  by  estoppel;  fUftm  v. 

MehTm/Md,  ICl. 
3.  Tbe  wordi  "  protest  waived  "  by  an  indorser,  eatop  him  from  denying 
tbe  act  or  the  ooasideration ;  MeRvaine  v.  Bradley,  194. 

8.  See  HuBB^jm  akd  Witb,  1,  3. 
BVIDBNOB— 

1.  A  new  trial  will  not  be  granted  on  the  ground  of  newly-dlecoverad 
testimony,  if  the  same  is  merely  cumulative;  JTbto  v.  Bodtitatm,  IIB. 

3.  Nor  where  a  witness,  on  tbe  trial,  hae  omitted  or  neglected  to  testify 
to  certain  material  matters,  within  his  knowledge  at  the  time ;  lb. 

3.  The  rule  controlling  the  weight   of  newlv-diacovered  evidence   is, 

whether  if  the  new  facts,  as  stated,  had  been  proved  on  the  trial, 
would  the  legitimate  effect  of  suob  evidence  have  been  such  as  to 
require  a  different  verdict;  lb. 

4.  Parol  testimony  is  admissible  to  establish  the  identity  and  extent  of 

property  covered  by  a  policy  of  insurance;  Bootnv,  Cin.Iiu,Oo.  I3B. 

5.  The  reducing  into  posieesion  the  choses  in  action  of  the  wife,  mav  be 

a  matter  or  inference  from  acts  done,  which  may  be  rebutted,  and  the 
circumstanoei  attending  the  act  may  be  properly  considered;  Pier- 
son  V.  &nitk,  30G. 
B.  Satisfactory  documentary  evidence  that  a  patent  for  an  invention  had 
not  been  already  obtained  or  applied  for,  should  be  evidence  such  as 
of  itself  proves  the  fact;  individual  certiflcates  is  not  sucb  evidence ; 
Atkiat  V.  Baltauf,  3B3. 
losition  o' 
missible 
NemUev.Namba,  BIT. 

8.  Tbe  testimony  of  a  witness  is  admissible  when  be  testifies  to  his  ac- 

quaintance with  the  defendant's  hand-writing,  although  be  saw  bat 
one  signature,  made  twelve  years  before ;  Braehmann  v.  Hatl,  539. 

9.  See  Nrw  Tkial;  Pkotht,  S. 
BICBPTIONS— 

1.  A  general  ozception  taken  to  the  charge  of  the  court,  with  a  failure 
to  point  out,  as  requested  by  the  court,  before  '.be  Jury  retires,  the 
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Execution — RlghwayR. 


ExcEPTiOKB — Continued. 

S Articular  charges  oljjected  to,  will  not  t>e  taken  notice  of  on  error; 
foodif  y.  TTtomaSf  294. 

2.  See  Practice,  U,  12. 

EXECUTION— 

1.  The  lien  acquired  by  a  leyy^  does  not  depend  upon  the  continued  ac- 

tual possession  of  the  property  after  seizure ;  it  may  be  lost  by  such 
acts  or  conduct  as  would  make  it  unjust,  and  in  the  nature  of  a  fraud 
to  others,  to  allow  it  to  be  enforced ;  Moore  v.  Powell,  144. 

2.  A  plaintiff  in  execution  is  not  liable  for  a  trespass  or  wrongful  taking 

of  goods  unless  he  ordered  or  directed  the  officer  to  levy  on  the  par- 
ticular goods,  or  participated  in  the  taking  other  than  by  mere  suing 
out  process ;  Coe  v.  Higdon,  393. 

3.  See  Levy  ;  Proceedings  in  Aid  or  Execution,  1. 

EXECUTORS,  ETC.    See  Administbatobs  and  Executors. 
EXHIBITS— 

1.  In  an  action  on  a  city  assessment,  the  plaintiff  will  not  be  permitted 

to  file  the  city  ordinances  as  exhibits,  or  to  embody  them  m  the  pe- 
tition ;  Carney  v.  Kirby^  479. 

2.  See  Bonds,  1,  2.  3. 
FEES.    See  Costs  and  Fees. 

FEME  COVERT.    See  Husband  and  Wife. 
FORECLOSURE.    See  Mobtoagb. 

FOREIGN  CORPORATION.    See  Bank  Notes,  1 ;  Railboad  Bonds,  1. 
FRAUD— 

1.  An  action  for  fraud  and  deceit  must  be  founded  on  a  misrepresenta- 

tion of  an  existing  fact,  and  can  not  be  based  on  a  future  occurrence 
or  an  act  to  be  done;  there  must  be  knowledge  at  the  time  in  the 
party  who  is  charged  with  fraud  and  deceit;  Smith  v.  Bowler,  520. 

2.  In  a  contract  for  a  performance  at  a  future  day,  the  mental  reserva- 

tion of  one  party  that  he  will  not  abide  the  agreement,  can  not 
change  its  nature  or  destroy  its  obligation ;  Tb. 

3.  An  allegation  that  the  defendant  has   fraudulently  prevented  the 

plaintiff  from  performing  the  contract,  since  he  has  refused  to  give 
nim  a  written  memorandum  of  its  terms,  as  promised,  does  not  raise 
the  implication  of  fraud  or  deceit ;  lb, 

FRAUDS,  STATUTE  OF— 

1.  A  contract  for  services,  not  to  be  performed  within  the  year,  can  not 
be  enforced,  unless  reduced  to  writing  and  signed  bv  the  party  to  be 
charged  thereby ;  part  performance  for  two  years  will  not  strengthen 
a  claim  for  services  originally  agreed  to  be  rendered  for  more  than 
three  years ;  Smith  v.  Bowler,  520. 

GUARDIAN.    See  Infant,  1. 

HABEAS  CORPUS— 

1 .  Whether  a  court  of  general  criminal  jurisdiction  haa  Jarisdiction  of  a 

particular  offense,  would  not  be  a  proper  subject  of  inquiry  on  a 
habeas  corpus  before  another  tribunal;  Ex  parte  Wagener,  10. 

2.  See  Pabdon,  1,  2. 
HAND-WRITING.    See  Evidence,  8. 
HIGHWAYS.    See  Stbeets. 


%% 


HUSBAND  AND  WIFE— 

1.  The  covenftnt  of  married  women  ta  conver  their  real  eitote,  emu  not 
be  ipeciflcally  enforced ;  O.^M.H.R.  Co.  \.  Crary,  ISB. 

5.  But  it  binds  tbem  by  wst  of  eitoppel,  and  where  It  ii  coDtajiied  in  k 

perpetual  ieaae,  with  privilege  ofpurcbase,  upon  payment  of  thepur- 
chue-nioDej  into  court,  an  inlunctton  will  l>«  allowed  restniining 
them  from  letting  up  title  to  the  premises;  lb. 

3.  Where  money  is  secured  by  mortgage  upon  the  wife'i  property,  and  il 

received  by  the  husband,  as  ber  agent,  to  be  reinvested  for  her  beu- 
eflt,  and  ii  so  reinTested,  the  fact  of  its  pasaing^  thron|>b  his  hands  la 
not  such  a  change  of  ita  character  as  entitles  his  creditors  to  subject 
it  to  the  payment  of  their  claims;  Nevibm  v.  Clark,  36S. 

4.  In  an  action  by  the  wife  against  the  husband,  to  enforce  an  ante-nop- 

Ual  ^reement  in  relation  to  the  wife's  property,  in  the  husband'a 
possession,  the  c^ourt  is  authorised  to  make  an  order,  ptndenU  lite, 
for  a  reasonable  allowance  by  the  husband,  to  enable  the  wife  to 
prosecute  her  suit;  and  may  enforce  the  payment  thereef  by  ezecu* 
tion ;  ODimntU  ¥.  O'DonneU,  399. 
B.  But  not  for  alimony,  that  being  within  the  exclusive  Jurisdiction  of 
the  court  of  common  pleas;  lb. 

6.  The  property  of  a  wife  is  protected  by  law  for  her  benefit,  and  where 

her  property  Is  lust  by  the  neglect  of  a  railroad  company,  she  is  en- 
titled to  tbe  dajnages  recoveri^  by  ber  husband,  for  such  neglect,  of 
the  railroad  company;  Pwrjon  v.  Smith,  305. 

T,  The  right  of  the  wife  will  follow  any  claim  or  fund  into  which  her 
property  has  been  changed  by  the  act  of  anotber ;  lb. 

B.  The  reducing  into  possession  tbe  choses  in  action  of  tbe  wife  may  be  a 
matter  of  inference  f>om  acts  done,  which  may  be  rebutted,  and  the 
attending  circumstances  may  be  considered  ;  lb. 

9.  A.  feme  covert  is  not  competent  to  enter  into  contracts  so  as  to  give  • 

personal  remedy  against  her;  she  may  pledge  her  separate  property 
and  make  it  answerable  for  her  ongagemcn  ts :  Qrotne  \.  Frtmdhof,  S04. 

10.  See  Admihibtb&tob  and  Exbcutor;  Dowrr  ahs  Ccktest. 
INDOBSBfi— 

I-  Notice,  by  mall,  to  a  non-resident,  is  sufBcient  if  poited  at  9  o'clock  a. 
M.  next  day,  although  it  happens  to  be  Saturday,  and  that  such  mail  !• 
made  up  daily  at  5  A.  H.,  Sundays  excepted;    Wat  v.  Briywn,  4B. 

3.  Tbe  words  "protest  waived"  is  a  waiver  of  all  steps  required  to  flx 
the  indorser'a  liability  ;  Mellvaine  v.  Bradley,  166. 

3.  When  tbe  act  of  the  notary  is  waived,  it  is  equivalent  to  what  his  act^ 

if  legally  performed,  would  be  when  offered  in  evidence;  lb. 

4.  When  a  note  is  made  payable  at  the  Ohio  Life  and  Trust  Company, 

N.  Y.,  it  Is  competent  to  prove  that  the  Ohio  Life  Insurance  and 
Trust  Company,  N.  Y.  is  meant;  and  presentment  and  demand  ac- 
cordingly is  lutBcient;  PowttlT.  StaieSank  of  OMo,  269. 

5.  An  inaccuracy  in  the  description  of  the  note,  contained  in  the  notic» 

of  protest,  by  which  the  indorser  would  not  be  led  to  misunderstand 
what  note  was  intended,  is  immaterial;  lb. 

6.  See  BtLU  OF  Exchangk;  Pbincipal  and  SdHCTT,  1,  2,  3;  Usubt. 
INFANT— 

I.  In  an  action  against  an  infant  heir  for  the  speciflc  performance  of  a 

contract  to  conve;"'  ~'-   "-'-•--■' » "■- •- 

will  be  ordered  ti 
lt.It.  Co.  V.  Orary,  IW. 
40 
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INJUNCTION— 

1.  AequiMoence  in,  or  ooiiMnt  to,  ft1leg«d  illegal  acts  of  a  majority  of  the 
county  commiMioDerfl,  alleged  on  the  part  of  the  other  commiwioDer, 
as  plaintiff  in  an  injunction  proceeding,  would  bat  his  right  to  an  in- 
junction ;  but  it  it  a  matter  of  defenie  which  must  be  set  up  and  relied 
on  by  the  defendants,  at  the  hearing,  in  order  to  be  available ;  Ruff' 
ner  v.  Ham.  Co,  196. 

S.  The  remedy,  by  injunction,  exists  under  special  circumstances,  to  en- 
force the  execution  of  a  trust,  with  regard  to  chattel  property,  and 
to  proserye  the  same  from  waste ;  or,  when  the  ordinary  remedies  at 
law  would  be  inadequate  to  correct  the  mischief;  Win9lo%o  ▼.  TVoy 
Ir<m  and  Nail  Factory,  229. 

3.  It  will  be  exercised  in  favor  of  a  trustee,  acting  under  a  mortgage 

given  by  a  railroad  company  to  secure  bond-holders,  where  it  is  de- 
sired to  prevent  the  sale  of  the  drivinf[-wheels  of  a  locomotive,  which, 
while  temporarily  detached  for  repair,  had  been  levied  on  by  other 
creditors  of  the  company ;  lb, 

4.  See  County  Commi88ionsb8,  3. 

IN8UBANCB— 

1.  In  every  case  of  double  insurance,  the  risk  must  be  on  the  same  prop- 

erty ;  the  liability  must  be  precisely  the  same ;  BooU  v.  OindnnaH 
/MS.  Cb.  138. 

2.  The  insured  may  take  policies  upon  different  parts  of  the  same  build- 

ing, or  of  the  merchandise  witoin  the  building,  or  upon  different  in- 
terests in  both ;  lb, 

3.  Parol  testimony  is  admissible  to  establish  the  identity  and  extent  of 

property  covered  by  a  policy ;  lb, 

4.  An  acknowledgment  of  the  receipt  of  the  premium  is  conclusive,  un- 

less otherwise  expressly  provided;  Maditon  Ins,  Cb.  v.  FeUowes^  217. 

5.  Where  it  is  provided  that  all  claims  are  to  be  barred  unless  prosecuted 

within  a  year  from  the  date  of  loss,  the  condition  is  complied  with 
by  commencing  an  action  thereon  within  the  year ;  and  in  ease  that 
action  is  abandoned,  for  good  cause,  and  another  instituted  promptly, 
but  after  the  expiration  of  the  year,  the  assured  is  not  barred;  lb. 

6.  In  case  the  policy  provides  that  other  insurance,  not  notiHed  to  the 

company  and  mentioned  in  or  indorsed  upon  the  policy,  shall  avoid 
it,  it  is  error  to  admit  parol  evidence  of  conversations  to  show  that 
the  oompany  had  notice  of  other  insurance  at  the  time  of  delivery, 
though  not  mentioned  in  the  policy ;  lb. 

7.  In  case  of  such  condition  subuquent^  it  is  enough  if  the  assured  give 

notice  of  the  subsequent  insurance,  and  is  rc«dy  and  willing  to  have 
the  indorsement  made ;  lb. 

B.  Where  the  premises  consist  of  two  distinct  buildings,  separately  in- 
sured, and  the  subsequent  policy  covers  both,  it  constitutes  a  caM  of 
double  insurance ;  lb. 

9.  The  word  loss  or  average,  In  a  marine  policy,  is  not  confined  to  sea- 

damages,  but  extends  to  charges  fixed  upon  the  property  by  resson 
of  the  accident  itself;  Hall  v.  Rising  Sun  Jns,  Co,  308. 

10.  Where  a  policy  provides  that  the  insurers  shall  not  be  liable  exce]>t 
in  cases  of  general  average,  for  any  loss  or  damage,  unless  "it 
amounts  to  twenty  per  cent  of  the  aggregate  value  of  such  property," 
in  estimating  the  loss,  the  expenses  incurred  for  rescuing  the  prop- 
erty, restoring  It  to  its  former  condition,  loading  and  nnloadin^ 


InnTBANCK — Continutd. 

ooeti  of  proteit,  Mo^  may  be  ftdd«d  to  ths  damage  or  iqjurf  done  to 
the  property  itielf ;  it. 
1 1.  A  charee  for  lalvage  ii  rather  (n  the  uature  of  a  direct  loa*  than  of  a 

mere  charge  to  bring  forward  the  properly ;  lb. 
13.  Contracts  for  life  Inauratice  are  not  contract*  of  indemnity  like  thoie 
of  Sreand  marine  inaurance;  if  there  ii  a  failure  to  pay  thepremiuia 
at  the  time  when,  by  the  termi  of  the  policy,  it  is  to  be  paid,  the  riak 
ii  at  an  end;  Robert  v.  Nev  England  Life  Ina.  Co.  3Sb. 

13.  The  failure  to  pay  a  premium  note  determine*  the  policy;  lb. 

14.  A  projioeition  made  by  A  to  iniure  on  account  of  B  C,  loea,  tf  any,  to 
h«  paid  to- A  and  D,  when  embraced  in  a  policy,  cover*  only  the  in- 
terest of  B  0 ;   Cin.  Itu.  Co.  v.  Hteman,  3»e. 

15.  Where  insurance  ia  taken  upon  TncrchandisG  by  A  for  and  on  account 
of  whom  it  may  concern,  the  risk  attncfaea  only  to  the  interett  of  the 
party  actually  intended  to  be  covered  at  the  time  the  contract  w«« 
made;   lb, 

16.  Where  premiaes,  insured  against  loss  by  Are,  are  described  in  the  ap- 

plif»tion  and  policy  as  a  learehouM,  a  warranty  Is  implied  that  the 

Stopert;r  shall,  durinE  the  continuance  of  the  risk,  conrorm  to  that 
Mcription,  and  any  change  in  its  character  invalidates  the  contract; 
£t(fnerT.  Cin.  Eg.  Int.  Co.  412. 
IT.  This  consequence  wilt  not  be  averted  by  parol  proof  that  the  com- 
pany were  notified  of  the  intention  to  make  such  change;  lb. 

18.  To  authoriKe  a  court  of  equity  to  reform  a  policy  on  the  ground  of 
mistake,  there  mtwt  be  clear  proof  of  a  mutual  mistake  by  the  omis- 
sion or  insertion  of  a  materiHl  stipulation,  contrary  to  the  actual 
agreement  and  intention  of  the  parties ;  lb. 

19.  A  clause  in  a  policy  of  insurance  reserving  to  the  Insurer  the  right  to 
terroioHte  the  insurance  at  any  time,  by  giving  notice  to  that  effect 
to  the  assured,  and  refunding  a  ratable  proportion  of  the  premium, 
does  not  destroy  the.  mutuality  of  the  contract,  and  is  valid;  Sat, 
7ns.  Oo,  V.  Irmin,  430. 

INTBRBST— 

1.  Paymsnt  of  usury  in  other  tranaactions  Is  no  defense  to  a  suit  on  a  note; 
Smead  v.  CKrwfield,  18. 

3.  SeoVavRT. 
JOINOBB  OF  ACTIONS  AND  PARTIES.       See  Pastib*;    Pxn- 

JUDGMENTS,  ORDERS,  AND  DECBEBS— 

1.  The  right  to  set  off  one  judgment  against  another  can  not  be  defeated 
by  the  plaintiff  in  the  later  judgment  making  an  assignment  of  the 
«rp«ete^ Judgment  to  a'third  party;  Jokrutmw.  Taylor,  IBB. 

S.  A  judgment  will  not  be  set  aside  on 
the  plaintiff  ia  not  the  real  party  ii 

3.  A  collateral  inquiry  will  not  be  permitted  to  impeach  the  validity  of 

the  proceedings  of  a  court  of  competent  jurisdiction ;  Cadmalladtr  t: 
Bvant,  585. 

4.  See  Nbv  Triai, 
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JiTDICiAL  DiBCBVTiOK — Omtinued. 

exceeds  his  aathority,  or  actual  malice  is  shown ;  Oohen  ▼.  Mar" 
ehanif  113. 

3.  See  Ereob;  New  Trial;  Practicx,  12,  13, 16, 19,  22. 
JUDICIAL  SALE.    See  Practigk,  25. 

JURISDICTION— 

1.  The  repeal  of  the  act  of  March  12,  1852,  creating  the  criminal  court  of 

Hamilton  county,  invested  the  court  of  common  pleas  with  general 
Jurisdiction  in  criminal  cases;  Ex  parte  Wagener^  10. 

2.  Whether  a  court  of  general  criminal  jurisdiction  has  Jurisdiction  of  a 

particular  offense  would  not  he  a  proper  suhject  of  inquiry  in  habeas 
corpus  before  another  tribunal ;  lb. 

3.  The  act  conferring  criminal  Jurisdiction  upon  probate  courts,   ex- 

cluded this  county ;  Jb, 

4.  Where  the  real  debtor  is  served  with  process,  with  a  wrong  descrip- 

tion of  his  Christian  name,  the  court  acquires  no  jurisdiction  over 
him ;  Lyons  v.  Dongts^  142. 

5.  A  motion  to  require  the  sheriff  to  make  a  new  return,  or  amend  his 

former  return,  so  as  to  show  the  real  name  of  the  party  served,  will 
not  be  entertained ;  lb, 

^.  This  court  has  no  jurisdictian  of  an  action  founded  on  an  administra-> 
tor*s  bond ;  that  jurisdiction  rests  with  the  court  of  common  pleas ; 
(JhatfUld  V.  Faran^  488. 

7.  This  court  has  jurisdiction  of  an  action  to  compel  an  administrator 
to  render  an  account  of  his  administration ;  CadwaUader  «.  Long^ 
ley,  497. 

^.  A  creditor  can  not  be  aided,  either  in  law  or  in  eauit^,  in  enforcing  a 
claim  on  real  property  situate  beyond  the  Jurisdiction  of  the  court ; 
Butterfield  v.  Ogbom,  550. 

9.  The  court  of  common  pleas  had  jurisdiction  of  an  action  brought  in 

the  year  1840,  under  the  administration  act  of  March  12,  1831,  to 
subject  an  intestate's  real  estate  to  the  payment  of  his  debts ;  Cad" 
wallader  v.  Evans^  685. 

10.  The  mere  form  of  petition  addressing  the  court  as  sitting  in  oban- 
eery,  or  at  law,  can  not  derogate  trova,  the  validity  of  any  order  or 
decree  rendered  therein ;  lb, 

11.  No  collateral  inquiry  will  be  permitted  to  impeach  the  validity  of 
proceedings  had  by  a  court  of  competent  Jurisdiction ;  lb. 

JURY— 

:  1.  Required  in  assessment  of  damages  on  the  vacation  of  streets  in  a 
town  plat ;  Oineinnaii  v.  JTam.  Cb.  5. 

2,  A  new  trial  should  be  granted  where  depositions  disclosing  important 
facts,  though  not  admitted  as  evidence,  yet  were  with  the  jury  in 
their  deliberations ;  Bronson  v.  Metcalf,  21. 

JUSTICES  OF  THE  PEACE— 

1.  If  a  justice  refuse  to  allow  an  appeal,  or  does  any  act  whereby  the 

party  is  deprived  of  the  benefit  of  his  right  to  appeal,  an  action  for 
damages  will  lie  against  him  ;  Oohen  v.  Marchant,  113. 

2,  Whore  the  justice  exercises  a  legal  discretion  as  to  the  ability  of  baiV 

or  otherwise,  he  is  protected  by  the  law  unless  he  exceeds  his  an* 
thority,  or  malice  is  shown ;  lb. 


Lsnrtlord  anil  T«ul— UWI  tml  SlMdn. 

JvtTlcM  or  THK  Fkxc* — Gontinued. 
a.  Th«  neglect  of  a  Jutlce  to  affix  a  proper  date  to  an  appeal  bond,  or 
tlte  act  of  t>o>(-dating  It,  or  onfi-dating  it,  are  Dot  matter*  in  hii  dia- 
cretiou ;  lb. 
4.  Joiticee,  in  the  cftr  of  Cincinnati,  most  preient  Xhmr  official  bonda 
to  the  cit;  council  for  acceptance  and  approval;  Roger*t. Pugh,  443L' 
6.  The  powen  and  dutiM  of  the  truateei  uf  Cincinnati  township,  In  rela- 
tlon  to  Juatioes  of  the  peace,  were  devolved  upon  the  city  council, 
and  not  upon  the  directors  of  ttie  city  iDflrmary,  by  the  abolition  of 
the  office  of  townehip  triuteee  in  Cincinnati  townahip  \  lb. 
6.  See  Bonds,  C. 
LANDLOHD  AND  TENANT.    See  Coktbacts,  6. 
LANDS.    See  Coktbacts,  1,  2,  3,  6;  Covbnamt;  Dauaokb,  3,  4,  G;  Dkd- 

LXASS— 


3.  Where  the  leuor,  after  reentry,  hai  made  permanent  improvement% 
with  the  knowledge  of  the  leaaee,  he  can  not  be  disporaeued  on  the 
forecloiure  of  a  mortgage  given  by  the  lessee,  by  reason  of  hie  fall* 
uro  to  prove  that  the  lease  was  legally  forfeited ;  lb. 

3.  In  fuch  case  the  mortgagee  will  be  permitted  to  redeem,  but  the  ri^ht 

of  redemption  only  extends  to  the  interest  of  the  leasee  at  the  time 
of  the  re-entry  for  condition  broken;  lb. 

4.  A  mortgagee  of  the  leasehold  U  not  liable  on  the  covenants,  unless  he 


A  mortgagee 
ha«  taken  pi 


9.  See  OoNTRAcTS,  6 ;  Covenant;    Dowir  akdCurtest,  4,  9,  T;   Hub- 
BAKD  AND  Wife,  1,  2;  Pkiyilboe  of  Pukchask. 
LBVY— 

1.  The  lien  upon  property,  by  levy  of  an  execution,  does  not  depend 
upon  the  continued  actual  possession  of  the  property  once  legally 
seized;  Jlfoors  v.  Potedl,  144. 

3.  It  may  he  tost  by  such  acta,  or  oondact,  as  makes  it  iniqaitcus  or  un- 
just, and  in  the  nature  of  a  f^ud,  to  allow  it  to  be  enforced;  lb. 

3.  The  rule  that  property  under  levy  is  not  subject  to  further  seisure  by 

other  officers,  is  only  adopted  for  the  protection  of  the  officer  in  pos- 
session; Davidson  v.  Kuhn,  405. 

4.  See  Attacbmeht,  4,  B,  6;  Gxecdtioh. 
UBBL  AND  SLANDBR- 

I.  The  ordinary  rule  is,  that  n 

fair  and  impartial  re ■" 

Om.  QaxetU  Co.  330. 
X.  The  publication  of  ex  parte  proceedings,  in  criminal  cues,   is  not 

within  the  rule;  lb. 

3.  The  publication  of  matter  charged  in  an  affidavit,  made  preliminarj 

to  a  warrant  of  arrest,  is  not  a  publication  of  a  judicial  proceeding^ 
aud  Is  not,  of  Itself,  jostiBable ;  lb. 

4.  In  an  action  for  libel,  the  defendant,  in  his  answer,  may  allege  fteta 

in  justification  and  mitigation ;   Van  iTigen  v.  Saeton,  498. 

5.  The  construction  of  the  writing,  claimed  to  be  libelous^  is  a  mattet 

for  the  court ;  lb. 


LiBii,  AND  ^LKSDEK—GiHliaued. 
e.  Wordi  that,  in  their  aaual  utd  ordinary  isnae,  have  a  Ub«loiu  mean- 
iDg,  muM  1m  taken  m  mtending  what  the  wordi  import;  and  it  i* 

ao  dafania  that  the  dafeiiiliiat  did  not  ■□  iatend  them;  lb. 
1.  Whether  the  itatamenta  In  the  antwer  show  a  jiutifleation,  U  for  the 
oourt;  whether  eltabliihed  by  the  evidence,  u  for  the  jury  to  de- 

LIBN— 

1.  A  commlulon  merchant  has  alien  for  adrancea;  JAndit  v .  0«oek,  lit. 

i.  He  hai  the  right  to  lell  the  goodi  to  reimbnrM  hlmielf,  in  cue  the 
coniignor,  arter  a  reasonable  time  and  notice,  fail*  to  rehind  the  ad- 
vance*, even  though  the  contignment  wai  with  an  agreed  fixed  miti- 
imum  price ;  16. 

3.  See  Attachmbnt,  4,  S,  6;  CoNSlaHOR  and  CONiiasKc,  I,  1,  3;  Lbvt, 

1,  3;  HoRTOAOB,  1,  1,  3,  4,  b. 

LIFB  IN8URANCB— 
1.  Contract!  for  life  Iniurance  are  not  contract*  of  indemnity,  like  those 
of  Bre  and  marine  iniurance;  if  there  i*a  failure  to  pay  the  premium 
at  the  time  when,  by  the  terms  of  the  policy  it  I*  to  be  paid,  the  riik 
is  at  an  end  ;  the  failure  to  pay  the  premium  note  determinei  the 
policy,  Robert  v.  ffea  Say.  Life  In*.  Co.  35S. 

LOANS.    See  UttJBT. 

MALICIOUS  PB03BCDTI0N— 

I.   A  motion  will  not  be  entertained  to  strike  frgm  an  answer  the  itatc- 

menU  of  fact,  alleged  as  probable  cause ;    Wilton  v.  Ferrari,  679. 
1.   In  such  case  a  demurrer  would  lie,  if  the  fact*  as  stated  did  not  con- 
stitute a  probable  cause;  li. 

MANDAMUS.     See  Cocntt  Commibsionkr*,  S. 

MARRIED  WOMEN^.    See  Cotinantb,  1,  2;  Dowir;   Hdbbakd  ard 
Wira. 

MEASURE  OF  DAHAOES.     See  Dama<ibs,  1,  3. 

HKSSENGKRS  OF  COURT.    See  Coitmtt  Coumimiokxrs,  4,  B,  6. 

MISNOMER.    See  FmACTiri,  6. 

MISTAKE.    See  Inbdxanob,  18 ;  Nxw  Tkial,  5. 

MORTGAGE— 

1.  Administrator  of  the  mortgagor  should  be  made  a  party  in  fore- 

closure; Haltv.  Muiler,  36. 

2.  The  tight  of  the  mortgagee  is  to  enforce  a  lien,  not  to  recover  an  «»■ 

Ute;  lb. 
■  3.  Mortgage  notes,  whether  for  principle  or  interest,  a 
the  mortgage  fbnd,  In  the  order  of  the 
Interest;  Beretford  v.  Ward,  1B9. 

4.  In  case  of  a  mortgage  to  A,  securing  two  negotiable  notai  of  wmc 

date  and  maturity,  the  one  payible  to  A  and  the  other  to  B,  and  the 
transaction  shows  that  an  equality  between  A  and  B  waa  intended, 
then  A  can  not  claim  a  superior  equity  as  against  C,  who  has  be- 
come a  bona  Jide  purchaser  of  the  note  from  B,  withoat  notice  of 
such  equity;  I"!. 

5.  The  vendor's  lien,  for  purchase-money,  is  not  waived  by  taking  a  mort- 

gage on  the  premises ;  lb. 

6.  The  remedy  of  injunction  will  be  exorcised  in  favor  of  a  trustee,  act- 

ing under  a  mortgage  given  by  a  railroad  company,  to  secure  bond- 


Holloa— N»  TrM. 

MoBTQ  AO  »—  Oantinued. 

liolders,  wbere  tt  I*  dmlred  to  prevent  k  ule,  on  execution,  of  the 
driving  irheeli  of  a  locomotive,  which,  while  temporarily  detached 
for  repairs,  have  been  levied  on  by  a  creditor  of  the  company ;  Iftn^ 
laio  V.  Troy  Iron  ^  Kail  Faefory,  229. 
T.  Where  the  mortiage  i4  made  in  Kentucky,  upon  property  lituate 
there,  and  valid  by  the  law»  of  that  State,  it  wilt  be  recogniied  and 
enforcsd,  ai  to  property  brought  to  this  State  in  good  faith,  although 
there  hai  been  no  compliance  with  the  laws  of  this  State  requiring 
chattel  mortgagee  to  be  filed  ia  thig  Stale;  lb. 

8.  The  mortgagee  of  a  leasehold  is  not  liable  on  the  covenants  of  the 

lease,  unless  he  has  taken  possession ;  Prather  v.  Foote,  434. 

9.  Where  a  mortgage  or  deed  of  trust  is  executed  by  a  railroad  company 

to  secure  a  series  of  negotiable  bonds  with  unnegotiable  intereat 
coupons  attached,  the  purchaser  of  inCore^t  coupons,  can  not,  by  rea- 
son of  that  Interest  alone,  maintain  an  action  in  hit  own  name  to 
enforce  the  trust ;    Wright  v.  O.  f  M.  R.  S.  Co.  tei. 

10.  Bee  AsiBSBUENT,  I;  Cbattbl  Hortqiob;  Dowkb,  1,  1,  3;  Pub- 
CHASKB,  2 ;  Railboabb,  1,  2. 

MOTION— 

1.  A  motion  to  compel  an  election  between  an  answer  and  demurrer  ia 
proper;  Smead  v.  Ckri»JUld,  IT. 

To  strike  out  spec!"   '    *  *  * 

entertained ;  lb. 
3.  See  Pkacvicb,  21,  34;  Suumons,  2. 
MUNICIPAI,  CORPOBATIOK— 
1'  Where,  in  its  individual  and  corporate  capacity,  it  hat  constructed 
works  which  are  taken  or  impaired  by  the  county,  or  the  State,  un- 
der proceedings  to  vacate  a  street,  the  city  is  entitled  to  compen- 
sation ;  it  is  not  barred  of  this  right  by  having  failed  to  appear  and 
contest  such  proceedings;   dTKinnaii  v.  Ham.  Oa.  6. 

2.  The  obligation  imposed  on  the  city  "  to  keep  the  streets  in  repair,  and 

ft«e  f^om  nuisances,"  only  requires  the  exercise  of  ordinary  care  and 
prudence,  such  as  the  negleot  of  which,  at  cummon  law,  would  have 
■ubjectod  the  corporation  to  indictment ;  and  does  not  extend  to  the 
removal  of  the  ordinary  fall  of  snow  and  Ice  upon  side-walks;  nor 
to  anv  nuisance  of  wbicn  It  has  no  notice,  either  express  or  implied; 
Vajidykfv  Cincmnati,  G32. 

3.  See  BowDs,  B;  Nuibahcbs,  8;  Towubhip  Trustbbb. 
NEGOTIABLE  INBTRUHENTS.    See  Bills  or  Exchamoi;  Cbbckb. 
HBW  TBIAI^ 

1.  Should  be  granted  where  depositions,  disclosing  important  facta,  were 
not  admitted  In  evidence,  but  were  nevertheless  with  the  Jury  In 
their  deliberation;  Bronton  y.  MeUalf,  i\. 

1.  Will  not  be  granted  on  the  ground  of  newly-discovered  testimony,  If 
the  sameis  merely  cumulative  ;  Hovi  v.  BodTruaui,  115. 

3.  Nor  where  a  witness  on  the  trial  has  omitted  ot  neglected  to  testify  to 

certain  material  matters  within  his  knowledge  at  the  time;  R. 

4,  The  rule,  as  to  the  weight  of  newly-discovered  evidence  Is,  whether,  If 
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New  Trial — Continued. 

6.  It  is  DO  cause  for  a  new  trial  that  an  attorney  submits  a  cause  to  triaL 

without  notice  to  his  client,  although  the  client  is  thereby  depriTod 
of  an  opportunity  of  bringing  forward  additional  testimony ;  Endreta 
y.Nelp,  411'. 

7.  Probable  ground  for  the  reversal  of  a  judgment  must  be  shown  in  a 

petition  asking  for  a  new  trial ;  lb. 

8.  Where  the  plaintiff  is  required  to  pay  all  coats,  as  a  condition  prece- 

dent to  the  sotting  aside  a  judgment  of  non-suit,  the  costs  of  a  jury 
struck  at  defendant's  instance,  are  properly  included ;  Famaworth  ▼. 
Paulf  423. 

9.  Error  will  not  lie  for  a  reAisal  to  grant  a  new  trial  on  the  alleged 

ground  that  the  verdict  was  contrary  to  the  evidence,  or  against  the 
weieht  of  evidence,  or  was  rendered  upon  insufficient  evidence; 
Seybold  v.  Oreenwaldy  425. 

10.  See  Errob,  4,  5,  6. 

NEXT  OF  KIN.    See  Widow,  1. 

NOTARY  PUBLIC.    See  Bills  of  Exchakos;  Protut. 

NOTICE— 

1.  A  possession  adverse  to  the  grantor  at  the  time  of  purchase,  is  notice 
to  the  vendee;  Harvey  v.  Jonea,  65. 

3.  See  Bills  ov  Ezchanob;  Check;  Protest;  Purchaser,  2. 

NUISANCES— 

The  city  council  has  authority  to  punish  nuisances  by  fine,  and  may 
define,  in  an  ordinance,  what  is  to  be  deemed  a  nuisance  in  the  ob- 
struction of  a  public  street ;  but  the  citv  council  can  not  thereby 
create  a  civil  liability  where  none  exists  by  law ;  Chambere  v.  O.  L. 
Ins.  4^  Trtut  Cb.  327 ;   Vandyke  v.  Cmeinnaii,  532. 

OFFICER.    See  Justices  or  the  Peace,  1,  2,  3,  4. 
OFFICIAL  BONDS.    See  Bonds;  Justices  or  the  Peace,  4,  5. 
ORDINANCES— 

1.  The  city  council  can  not,  by  an  ordinance,  create  a  civil  liability  where 

none  exists  at  law;  Chambers  v.  0.  L.  Ins.  ^  Trttst  Cb.  327;  Vandyke 
V.  dneinnatij  632. 

2.  See  Nuisances. 

ORDNANCE— 

1.  Brigade  commandants  of  militia  have  the  complete  control  of  the  pub- 
lic arms,  issued  by  the  State,  and  thoy  can  fix  and  change  the  dfstri- 
bution  thereof  wnenever  and  however  they  deem  proper ;  Sargeni 
V.  Afoore,  99. 

PARDON— 

1.  A  condition  attached  to  a  pardon,  granted  by  the  governor,  to  a  person 

convicted  and  committea  to  the  penitentiary  for  a  term  of  five  years, 
providing  that  the  convict  would  immediately  leave  the  State  and 
not  return  during  that  period,  is  valid;  Ex  parte  Loekhart,  105. 

2.  And  if  in  violation  thereof,  he  is  afterward  found  within  the  State,  he 

is  liable  to  arrest  as  an  escaped  convict ;  lb. 

PARTIES— 

1.  Is  the  municipal  corporation  a  proper  party  in  proceedings  to  vacate 

town  plats — queers;  Cincinnati  v.  Ham.  Co.  4. 

2.  Administrator  of  the  mortgagor's  estate  should  be  made  a  party  in 

foreclosure;  Hall  v.  MusUr^  36. 
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3.  It  is  too  late,  upon  a  trial  or  final  hearing,  to  atk  for  the  diBmiaral  of 

an  action  for  the  want  of  other  proper  parties ;  whenever  there  it  a 
defect  of  parties,  the  defendant  may  demur  and  set  up  the  tkct ;  MUiu* 
y.  Marsh,  512. 

4.  3ee  Action  ;  Oobx  of  Civil  Pbockditrx,  1,  2 ;  PiTinoir,  i,  7. 
PABTITION.    See  Doweb,  8. 

PARTNERSHIP— 

1.  Partners  are  not  liable  upon  negotiable  paper  made  without  their 

knowledge,  after  public  dissolution,  even  thoueh  the  proceeds  were 
applied  to  the  payment  of  partnership  debts;  Haven  v.  Ooodel,  26. 

2.  Equity  requires  that  each  partner  shall  be  entitled  to  have  the  entire 

Sartnersnip  property  appropriated  to  the  satisfaction  of  partnership 
ebts;  and  for  toat  reason,  partnership  creditors  are  preferred  to  in* 
dividual  creditors ;  Smead  v.  Laeey,  239. 

3.  Under  a  general  assignment  for  the  benefit  of  creditors,  by  A,  B,  and 

C,  as  partners,  where  a  firm  debt  was  contracted  by  A  and  B  before 
the  admission  of  0,  and  the  new  contract  of  partnership  fairly  evi- 
dences that  the  old  stock  and  the  increase  thereof,  should  be  subject 
to  the  debts  of  the  old  as  well  as  the  new  firm,  equity  requires  that 
the  assets  should  be  so  applied,  and  an  action  will  lie  against  the  as-^ 
signee  to  enforce  sucb  claim  \  lb, 

4.  One  partner  has  the  right  to  raise  money,  in  the  firm  name,  to  an 

amount  required  for  ordinary  purposes,  and  to  bind  the  firm  there- 
for,  although  the  act  be  against  the  restriction  contained  in  the  part- 
nership articles,  unless  the  prohibition  was  publicly  known  or  brought 
home  to  the  knowledge  of  the  lender;  SeyMdy.  Chreenwald,  426. 

PAYMENT— 

When  payment  has  been  made  on  account  of  a  just  debt,  and  there  is  no- 
fhiud,  a  recovery  back  can  not  be  had ;  Oin,  In».  Co,  v.  Rieman,  896. 

PETITION— 

1.  A  cause  of  action,  founded  upon  the  breach  of  the  condition  of  a  bondr 

must  be  so  stated  in  the  petition  as  to  show  the  character  and  extent 
of  the  obligation ;  Sargent  v.  Moore,  99. 

2.  The  filing  of  a  bond  or  other  instrument  sued  on,  and  referring  to  it 

in  the  petition  as  ^'  Exhibit  A,"  is  of  no  avail  unless  it  is  attached  te 
the  pleading,  or  the  substance  and  terms  thereof  are  recited  in  the 
petition;  lb, 

3.  A  discoverv  can  not  be  claimed  in  a  petition  to  enable  the  plaintiff  to 

find  out  the  character  and  extent  of  his  real  cause  of  action ;  Work  v. 
Houghton,  156. 

4.  The  petition  must  contain  a  concise  statement  of  facts,  showing  of 

itself  a  cause  of  recovery  against  the  defendants  named;  lb, 

fi.  The  facts  necessary  to  constitute  a  cause  of  action  should  be  stated  in 
the  body  of  the  petition,  and  except  in  actions  founded  upon  written  » 
instruments  for  the  unconditional  payment  of  money,  provided  for 
in  section  122  of  the  code,  should  be  concisely  stated,  without  the 
necessity  of  a  reference  to  an  exhibit ;   Weei  v.  Dodnoortfi,  161. 

6.  In  a  petition  to  recover  compensation  for  causing  death  by  wrongful 
act,  etc.,  pecuniary  damage  must  be  shown ;  such  damaee  will  be 
presumed  in  the  case  of  widow  and  children ;  Dunhener,  O,  L,  Ins,  ^ 
Trust  Co.  267. 
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7.  A  discovery  can  not  be  claimed  in  a  petition  to  enable  tbe  plaintiff  to 

find  out  his  own  cause  of  action;  the  petition  must  contain  a  concise 
statement  of  facts,  showing  of  itself^  a  cause  of  reooyery  against  the 
defendants  named;   Work  v.  Houghton^  156. 

8.  An  allegation  in  a  petition  that  ihe  defendant  debtor  has  "  no  goods," 

is  not  sufficient  in  a  petition,  under  section  458  of  the  code ;  the  action 
is  allowed  when  the  judgment  debtor  has  not  personal  or  real  prop- 
erty sufficient  to  satisfy  tne  judgment;  St  Bank  of  Ohio  v.  Oliver^  159. 

9.  The  right  to  set  off  one  judgment  against  another  can  not  be  defeated 

by  the  plaintiff  in  the  later  judgment,  making  an  assignment,  to  a 
tnird  party,  of  his  expected  }\3iA%m&Sit\  Johneon  v.  TayUr^  168. 

10.  Mortgage  notes,  whether  for  principal  or  interest,  are  to  be  paid  from 
the  mortgage  fund  in  the  oraer  of  the  maturity  of  such  prmcipal  or 
interest;  Bereefordy.  Ward,  169. 

11.  The  decision  overruling  a  demurrer  may  be  assispied  for  error,  al- 
though no  exception  thereto  appears  on  the  record ;  Buffner  v.  Sam, 
Co,  196. 

12.  Where  counsel,  after  the  charge  of  the  court  was  given,  and  when  the 
jury  were  about  to  retire,  told  the  court  that  he  excepted  to 
the  charge  generally,  and  was  thereupon  desired  by  the  court  to 
point  out  the  particulars  to  which  he  objected,  and  was  informed  that 
on  so  doine,  tne  jury  would  be  reinstructed,  but  he  declined  to  do  so, 
the  general  exception,  under  such  circumstances,  will  not  be  taken 
into  notice,  on  error ;  Moody  v.  Thomae^  294. 

13.  In  a  suit  by  a  wife  against  the  husband,  to  enforce  an  ante-nuptia) 
agreement  in  relation  to  the  wife's  property  in  the  husband's  posses- 
sion, the  court  may  order  the  payment,  petidente  litej  of  a  reasonable 
allowance  to  enable  her  to  prosecute  her  suit,  and  may  enforce  the 
same  by  execution ;  ODonnell  v.  O Donnelly  299. 

14.  But  not  for  alimony,  that  being  within  the  exclusive  jurisdiction  of 
the  court  of  common  pleas ;  lb, 

15.  Such  an  order  affects  substantial  rights  between  the  parties,  and  may 
be  reviewed  on  error ;  Ih, 

16.  It  is  proper  practice  to  dismiss  the  action  where  an  attachment,  ob- 
tained on  a  debt  not  due,  under  section  230  of  the  code,  is  discharged ; 
HeidenKeimer  v.  Ogbom^  351. 

17.  It  is  too  late  to  ask,  upon  a  trial  or  final  hearing,  for  the  dismissal  of 
an  action,  for  want  of  other  proper  parties;  wnenever  there  is  a  de- 
fect of  parties,  the  defendant  may  demur  and  set  up  the  fact ;  Militis 
V.  Marshy  512. 

18.  The  whole  theory  of  the  code  practice  is  founded  on  the  leading  idea 
that  an  action  once  pending,  shall  not  be  permitted  to  fail,  if  by 
amendment  any  defects  in  pleading  can  be  remedied ;  Jb, 

19.  The  court  are  not  required  to  await  the  presence  of  attorneys  or  clients 
when  it  is  desirable  to  reinstrnct  the  jury  upon  questions  of  law ;  lb  ; 
Chambera  v.  O.  L,  Ins,  i  Trust  Co,  327. 

do.  A  judgment  will  not  be  set  aside  on  a  showing  of  the  defendant  that 
the  plaintiff  is  not  the  real  party  in  interest;  Smeady.  Fay,  531. 

21.  A  general  motion  to  make  the  reply  more  definite  and  certain,  will 
lie  where  the  plaintiff  makes  allegation  of  fact  in  a  reply,  not  ad- 
dressed to  any  particular  material  allegation  of  tbe  answer,  setting  up 
a  counter-claim ;  and  concludes  with  a  general  denial  of  every  allega*^ 
tion  in  the  answer  not  consistent  with  tne  reply ;  CreighUm  v.  Keller' 
mannf  548. 
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22.  Where  an  order  of  attachment  hta  been  allowed  and  issued,  before 
the  debt  is  due,  and  it  is  subsequently  discharged,  it  is  a  matter  of 
discretion  with  the  court  whether  the  action  shall  be  dismissed  or 
allowed  to  proceed,  after  the  debt  has  become  due ;  Ramsay  ▼.  Over' 
ak^Tf  669. 

38.  The  costs  and  expense  of  storage,  or  for  other  care  of  property,  is  a 
proper  charge  on  the  fund  arising  fh>m  the  sheriff's  sale  or  the  prop- 
erty I  the  plaintiff  is  not  liable  therefor ;  Ramsay  r,  (heraker^  671. 

24.  A  motion  will  not  be  entertained  to  strike  f^om  an  answer  the  state- 
ments of  fact  alleged  as  probable  cause ;  a  demurrer  would  lie  if  the 
facts,  as  stated,  didnot  constitute  such  defense;  Wilson  v.  Ferrari^  679. 

26.  Judicial  sales  will  be  upheld ;  no  technical  irregularities  are  permitted 
to  deprive  the  purchaser  of  his  rights ;  there  must  be  not  mere  in- 
formalities, however  gross,  or  error,  however  apparent,  but  a  palpa^ 
ble  defect  of  power  in  the  court,  before  his  claim  can  be  defeated; 
OadwaUader  v.  Evans^  686. 

26.  The  duty  to  attach  in  the  presence  of  two  credible  persons  is  directory 
and  not  imperative ;  Davidson  v.  Kuhny  406. 

27.  The  deposition  of  a  plaintiff,  taken  during  the  pendency  of  the  suit, 
is  not  admissible  on  the  trial  when  the  defendant  has  since  deceased ; 
Neville  v.  Hamioy  617. 

28.  See  Abbitration  and  Aw  abb;  Attachment;  Gharqe  of  Court; 

GOUNTSB-CLAIM  AND  SXT-OFF ;  CoUNTY  COMMISSIONERS,  3;  ErROR; 

Evidence  ;  Exhibits  ;  New  Trial  ;  Petition,  1,  2 ;  Summons,  1,  2. 
PRINCIPAL  AND  AGENT.    See  Action,  11;  Lien,  1,  2;  Torts. 
PRINCIPAL  AND  SURETY— 

1.  The  indorser  of  a  negotiable  note  is  discharged  fVom  liability  thereon 

in  case  his  indorsee  ^ives  the  maker  an  extension  of  time,  by  taking 
anew  note  and  receiving  interest  in  advance ;  Atkinson  v.  Talootif  111. 

2.  The  mere  promise  by  the  maker  of  a  negotiable  note,  made  to  the 

holder  at  maturity,  that  he  would  pay  the  unpaid  balance  in  three 
particular  payments,  with  ten  per  cent,  interest,  is  not,  of  itself,  suf- 
ficient to  release  a  surety  indorser ;  Tinan  v.  Wayne,  148. 

3.  Some  binding  agreement  for  an  extension  must  be  shown ;  lb. 

4.  See  Administration  Bonds,  3 ;  Bills  of  Ezchangx. 
PRISON.    See  Pardon,  1,  2. 

PRIVILEGE  OF  PURCHASE.    See  Contract,  1,  2,  3;  Covenant. 

PROBABLE  CAUSE.    See  Malicious  Prosecution. 

PROBATE  COURT— 

The  act  of  March  14,  1863,  conferring  criminal  jurisdiction  upon  probate 
courts,  did  not  include  this  county ;  Eix  parte  Wayener^  10. 

PROCEEDING  IN  AID  OP  EXECUTION— 

In  an  action,  under  section  468  of  the  code,  an  allegation  that  the  debtor 
has  "no  goods,"  is  not  sufficient ;  such  action  is  allowed  when  the 
judgment  debtor  has  not  personal  or  real  property  subject  to  execa- 
tion,  sufficient  to  satisfy  the  judgment;  otate  Bank  of  Ohio  v.  Oli" 
ver,  159. 

PROCESS.    See  Summons,  1,  2. 

PROFITS.    See  Damages,  2. 

PROMISSORY  NOTES.    See  Bills  of  Exchange  and  Pbomissobt 
Notes. 


INDEX.  621 


Protest — Railroads. 


PROTEST— 

1.  Notice  b^  mail  to  a  non-resident,  must  be  deposited  in  the  post-office, 

witb  bis  addresfi,  in  time  to  be  sent  by  tbe  mail  of  the  next  day,  un- 
less the  mail  be  closed  before  early  business  hours;  West  t. 
Brounif  48. 

2.  A  notarial  certificate  is  prima  faeie  evidence  of  all  the  facts  therein 

certified ;  Laytnan  r.  Srcwn^  76. 

3.  The  words  <*  protest  waived,"  over  the  name  of  an  indorser  are  held 

to  be  a  waiver  of  all  the  «teps  required  by  law  to  fix  his  liability ; 
MeRoaine  v.  Bradley^  194. 

4.  No  consideration  need  be  shown  for  such  waiver ;  Ih. 

5.  When  a  note  is  madepavable  at  The  Ohio  Life  and  Trust  Go.  N.  Y.,  it 

is  competent  to  prove  that  The  Ohio  Life  Insurance  and  Trust  Co.  N. 
Y.,  is  meant,  and  presentment  and  demand  accordingly  is  sufficient ; 
Powell  V.  State  Bank  of  OAio,  269. 

6.  An  inaccuracy  in  the  description  of  a  note,  contained  in  the  notice  of 

protest,  by  which  the  indorser  would  not  be  led  to  misunderstand 
what  note  was  intended,  is  immaterial ;  Jb, 

7.  When  a  note  is  pavable  in  New  York,  the  party  to  whom  it  is  sent 

for  collection  is  tne  holder  for  the  purpose  of  demand  and  notice; 
and  notices  sent  by  him,  or  the  notary,  leaving  New  York  by  the 
next  day's  mail,  directed  to  the  last  inaorser,  and  on  the  next  day 
after  their  receipt,  the  one  intended  for  the  plaintiff  in  error  was 
delivered  to  him  in  person  by  an  agent  of  the  last  indorser,  it  is  suf- 
ficient; lb. 

PUBLIC  IMPBOVBMENTS— 

1.  A  city  has  a  right  to  compensation,  when  her  public  improvements 

are  appropriated  or  destroyed  by  the  county  authorities ;  OineiriTiati 
V.  Ham.  Cb.  4. 

2.  See  County  Commibsiokebs,  2,  3,  7,  8. 
PUBCHASBR— 

1.  A  possession  adverse  to  the  grantor,  at  the  time  of  purchase,  is  con* 

Btructive  notice  to  the  purchaser ;  Harvey  v.  Jones,  65. 

2.  The  purchaser  of  the  mortgagor's  interest,  after  condition  broken, 

takes  but  the  equitable  right  to  redeem,  and  is  not  protected  by  the 
rule  as  to  bona  fide  purchasers,  and  is  bound  to  take  notice  of  all 
prior  equities;  lb. 

3.  The  vendor  of  the  stock,  fixtures,  and  good  will  of  a  business,  is  not 

required  to  cease  carrying  on  business  in  that  vicinity ;  Moody  v. 
ThomaSy  294. 

4.  A  bona  fide  purchaser,  for  valuable  consideration,  actually  paid,  ac- 

quiring personal  property  ft>om  one  having  possession  and  apparent 
ownership,  and  with  the  consent  of  the  real  owner,  acquires  a  good  ti- 
tle, although  the  possession  was  obtained  from  the  rigntAil  owner  by 
fraud  and  false  pretenses ;  Sehaeffer  v.  Maequeen,  453. 

6.  See  PjtACTlCK,  25;  UsuBT,  7,  8,  9,  10,  11. 

XJUIET  TITLE— 

An  action  to  quiet  title  can  only  be  brought  by  a  person  in  actual  poB* 
session ;  Uarvey  v.  Jones,  66. 

RAILROADS— 

1.  The  power  granted  under  section  13  of  the  railroad  act  of  Feb.  11^ 
1848,  authorizing  railroad  companies  to  borrow  money  on  the  secur- 
ity of  their  property  and  income,  includes  the  authority  to  mortgage 


QMCMary  to  the  operation  of  tb«  ro«d ;  Ludlott  v.  Hut4,  5&3. 

1.  Such  morteftge  triistM  will  be  proteotad  by  Injanotion  kgaiiut  ttte  at- 
tempt* of  s  judgment-creditor  who  bu  leviedoD,  and  threaten*  toMll, 
certain  office  ftimiture  of  the  railroad  oonipany,  when  it  appeart 
that  the  other  mortgaged  property  ii  IninSclent  to  paj  the  mort- 
gage debt ;  lb. 

3.  See  CoRPOBATioHS,  1, 1,  3,  4,  S ;  Rulroad  Bowdb,  I. 
BAILSOAD  BOKDS— 

I.  The  statute  of  December  IS,  1B53,  relating  to  the  ule  of  railToad 
bonds  st  luch  pricea  a>  the  director!  may  chooae  to  take,  doet  not 
— <-  ■-)  foreign  corpomtioiu;    MeOragor  v.   Oor.   ^  Lex.   R.  R. 


apply  t 
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1.  See  Injdxotiok,  3;  HOKTOaoB,  6,  T. 
BBCORD- 
The    record    of  a  deed  ii  bnt  prinKi /new  evidence  of   it<   delivery; 
Harvey  v.  Jonet,  S5. 
RECOUPMENT— 
A  bona  fidt  indorsee  of  commercial   paper,  without  notice  of  a  claim 
of  recoupment  agalnit  the  payeo,  can  not  be  aOected  by  such  claim. 
In  hit  action  against  Ibe  mater;  Loomit  v.  EagU  Bank  oj  Rothf- 
ter,  28S, 
BEDEHPTION.    See  Lbub;  Fokchabb,  1. 
BE-ENTBT.    See  Lbabb. 
BEMEDIES.    See  Action;  Lnwe;  Tobtb. 
BENTS.     See  CoNTKAOTa,  % ;  Dowbb  aitd  Cuktest,  T,  9. 
REPEAL— 

Where  two  afflrmativo  statutes  ailst,  the  one  will  not  be  construed  to  re- 
peal the  other  by  implication,  unleas  they  can  not  be  reconciled  by 
any  mode  of  interpretation ;  Ruffner  v.  Ham.  Co.  39. 
ROADS  AND  HiaHWATS.    See  Strekts. 
RULES  OF  CONSTRUCTION.    See  Conbtitutiokal  Law,  4. 
SALES— 

1.  A  contract  of  sale  of  personal  property  at  a  given  price,  to  be  rednced 
to  the  lowe«t  sum  that  the  vendor  may  accept  at  future  sales,  within 
a  given  period,  i«  not  void  as  a  wager;  MeOregor  v.  On.  ^  Lex.  B. 
R.  0>.  609. 
3.  A  sale  by  a  corporation  of  its  own  obligations  for  the  paymeDl  of 
money,  such  as  railroad  bonds,  is  a  contract  for  the  loan  of  money;  A. 
3.  SeeCHATTiLMoBTaAaK,!;  CoxBtatroK  ahd  CoNstaitEi;  Liufs,!,  1; 
Ubcbt,  9. 
SALVAGE— 

A  charge  of  salvage  is  rather  in  the  natare  of  a  direct  loss  than  of  s 
mere  charge  to  bring  forward  the  property ;  HaU  v.  lUmtg  Sun  If. 
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SLANDSB.    See  Libel  aitd  Slakdkb. 

SFECIFIO  PKBFOBMANOS.    See  Contracts,  6 ;  Damaoss,  S. 

STB AMBOAT.    See  Covvok  Oab&ixb. 

STOPPAGE  IN  TBANSITU— 

The  right  of  stoppage  in  ^ansiiu  exists,  in  every  case,,  in  favor  of  an 
unpaid  vendor,  who  has  not  waived  his  privilege,  at  any  time  before 
actual  delivery,  in  case  of  the  insolvency  of  the  vendee  actually  ex- 
isting. It  is  not  necessary  that  insolvency  should  be  evidenced 
by  any  overt  act  intervening  between  the  sale  and  the  exercise  of 
the  right ;  Sehaeitle  v.  Beneaieif  445. 

STBEETS— 

1.  Vacation  of,  damages  to  be  assessed  by  a  Jury;  CUncinnatiy,  Ham, 

Co.  6. 

2.  Wh  ere  real  estate  of  a  non-resident  has  been  taken,  by  the  count 

commissioners,  for  public  use  as  a  road,  without  notice  to  him  of 
such  proceedings,  the  action  is  void  as  to  him,  and  he  may  recover 
compensation  by  action ;  Badgely  v.  Ham,  Co. 

3.  See  Dkdicatiok  ;  Mukigifal  Cobpobatiok. 
8UBSCBIPTI0NS.    See  Cobpobations  ;  Bavaoks,  5,  6. 
SUMMONS— 

1.  Where  the  real  debtor  is  sued  and  served  with  process,  with  a  wrong 

description  of  his  Christian  name,  the  court  acquires  no  jurisdiction ; 
Lyons  v.  Dongea^  142. 

2.  A  motion  to  require  the  sheriff  to  make  a  new  return,  or  amend  hit 

former  return,  so  as  to  show  the  real  name  of  the  party  sued,  will 
not  be  entertained ;  lb, 

8UBETIES.    See  Pbincipal  akd  Subety  ;   Ububt,  8. 

TESTIMONY.    See  Evidence;  Insitbajtce,  3,  6. 

TITLE— 

An  action  to  quiet  title  can  only  be  brought  by  a  person  in  actual 

r session :  Harvey  v.  Jones.  65. 

1.  Where  a  party  is  in  possession  of  fixed  property,  he  is  not  responsible 

for  injuries  done  to  third  parties  by  contractors  or  their  servants, 
unless  the  act  complained  of  be,  in  itself,  unlawful,  or  is  such  as,  in 
itself,  to  amount  to  a  nuisance,  and  therefore  unlawful;  Chambers  v. 
Ohio  Life  Ins.  j*  Trust  Co.  327. 

2.  But  if  the  thing  to  be  done  is  lawful  and  oroper,  and  the  wrongful 

act  which  causes  injury  is  negligence  on  the  part  of  those  actually 
employed,  then  their  principal  is  responsible  to  third  persons;  and 
those  acting  as  servants,  or  agents,  are  not  responsible ;  lb 

3.  A  defendant  not  having  personallv  interfered,  or  given  any  direc- 

tions as  to  the  performance  of  the  work,  but  merely  having  con* 
tracted  with  a  third  person  to  do  it,  can  not  be  held  responsible  for 
an  unauthorized  and  unlawful  act  of  such  third  person,  in  the  course 
of  it;   lb. 

4.  The  mere  possibility,  not  contemplated,  that  a  thing  which  ought  to 

have  been  done  but  has  been  omitted,  would  have  prevented  the  con- 
sequences of  an  undoubted  act  of  negligence,  is  not  sufficient  to  charge 
the  party  in  default  with  those  consequences;  lb. 

TOWN  PLATS.    See  Dedication. 

TOWNSHIP  TBUSTEES— 

Duties  of,  in  Cincinnati,  in  relation  to  justices  of  the  peace,  have  beem 
transferred  to  the  city  council;  Rogers  v.  Pugh^  443. 
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TOWNS.    See  Dedication  ;  Mitkicifal  Gobpobatioks. 

TBIAL.    See  New  Trial. 

TRUST   AND  TRUSTEES.     See  Absignment,  1 ;   Ikjttnctioh,  2,  3  ; 

MOETQAaE,  6,  7. 

UNDERTAKING     See  Bonds. 
USURY— 

1.  Payment  of  usurious  interest  in  other  transactions  is  no  defense  in  an 

action  upon  a  promissory  note;  Smead  ▼.  Chritfield,  18. 

2.  The  true  test  of  usury  is,  whether  a  party  secures  to  himself,  at  ail 

eventSf  a  return  of  the  principal  witn  more  than  Uffol  intereatf  hy 
way  of  profit ;  Southern  Bank  of  Kentucky  ▼.  Brashears,  207. 

3.  If  loss,  expenses,  and  delay  be  expected  to  occur,  so  as  to  reduce  the 

interest,  an  allowance  may  aocordinsly  he  made,  and  it  will  not 
amount  to  usury,  even  though  it  result  in  greater  profit  than  lawful 
interest;  lb. 

4.  The  reason  why  the  addition  of  the  current  rate  of  exchange  to  the 

leffal  rate  of  interest,  does  not  constitute  usury  is,  that  the  former  is 
a  just  and  lawful  compensation  for  receiving  payment,  at  a  place 
where  the  money  is  expected  to  be  less  valuable  than  at  the  place 
where  it  is  advanced  and  lent ;  lb. 

5.  Where  a  mortgage  U  executed  in  Cincinnati  to  secure  notes  payable 

at  New  York,  with  ten  per  cent,  interest,  given  for  a  loan  of  money, 
represented  by  a  draft  drawn  at  Cincinnati  upon  the  non-resident 
lender,  payable  and  paid  in  New  York,  the  transaction  is  governed 
by  the  laws  of  Ohio,  and  is  not  void  for  usury ;  JUelofson  v.  AticateTf 
346. 

6.  It  matters  not  what  the  form  of  a  transaction  may  be,  where  one  party 

advances  money  to  another,  to  be  repaid  at  a  future  day,  it  is  a  loan ; 
and  if  the  sum  to  be  repaid  be  greater  than  the  sum  advanced,  with 
legal  interest,  the  contract  is  usurious;  McGregor  v.  Chv.  ^  Lex.  R. 
R.  Co,  509. 

7.  Usurious  interest  will  be  deducted  by  the  court  whenever  it  appears 

that  the  creditor  has  received  a  greater  interest  than  the  law  per- 
mitted, and  the  transaction  is  a  loan  or  an  ordinary  purchase;  Parvin 
V.  McBride^  566. 

8.  Whenever  exorbitant  interest  has  been  paid,  it  is  a  liquidation  of  the 

principal,  pro  ianto;  and  any  party  to  the  paper  may  claim  the 
privilege  thus  allowed ;  lb, 

9.  If,  however,  the  note  represents  a  sinele  transaction,  and  the  holder 

has  sold  it,  bona  fide,  for  a  sum  less  than  its  value,  a  difiTerent  rule 
obtains ;  it  is  then  a  purchase,  like  that  of  any  other  chattel^*;  and,  as 
the  maker  would  be  liable  to  discharge  it  at  all  events,  he  can  not 
complain  that  his  paper  is  sold  below  its  intrinsic  value ;  lb. 

10.  Where  the  original  note  was  given  for  a  loan,  and  the  subsequent 
renewals  have  been  granted  upon  the  same  terms,  the  party  is  enti- 
tled to  the  deduction  of  the  usurious  interest ;  lb. 

11.  It  is  immaterial  whether  the  parties  a^ree  to  the  usurious  interest  or 
not,  no  judgment  can  be  rendered  which  includes  it ;  lb. 

12.  See  Bills  of  Exchange. 
VACATION  OF  STREETS— 

A  jury  is  required  in  the  assessment  of  damages ;  dTunnnati  v.  Ham.  Go.  5. 
VENDOR  AND  VENDEE.    Seo  Mortqaoe,  6  j  PrRCHASEB. 
VENDOR'S  LIEN.    See  Mortoao^  6.  \ 
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VERDICT.    See  Ebror;  New  Trial. 

WAGER— 

A  contract  of  sale  of  personal  property,  at  a  given  price,  to  be  reduced  to 
the  lowest  sum  tnat  the  venaor,  within  a  given  time,  should  accept 
at  future  sales,  is  not  void  as  a  wager ;  McOrcgor  v.  Gov.  ^  Lex,  IL 
R,  Co,  509. 

WARRANTY.    See  Insitiiance,  16. 

WATERCRAPT— 

A  raft  is  not  a  watercraft ;  Olays  v.  A  Rafty  etc.  503. 

WIDOW— 

1.  The  term  "  widow  and  next  of  kin,"  in  the  law  of  March  26,  1851,  au- 

thorizing the  recovery  of  compensation  for  death  caused  by  wrongful 
act,  etc.,  does  not  confine  the  right  of  recovery  and  distribution  to  the 
widow  and  children ;  it  embraces  whomsoever  may  be  next  of  kin  to 
the  deceased,  who  has  suffered  pecuniary  damage;  Dun/iene  v.  O.  L, 
Ins.  ^  Trust  Co.  257. 

2.  See  Abmikibtratobs,  4 ;  Petitiok,  6. 
WIFE.    See  Dower,  1;  Hubbakd  and  Wife. 
WILLS— 

1.  The  words  **  I  give  to  my  wife,  Sarah  Roberts,  for  and  during  her 

natural  life,  the  house  and  lot  where  I  now  live,  but  the  same  is  to  be 
managed  and  controlled  by  my  executors  for  her  use  and  benefit," 
and  the  wife  electing  to  take  dower,  vests  the  right  of  possession  in 
the  executors,  who  may  recover  the  same  by  action;  Roberts  v. 
Roberts,  177. 

2.  A  devise  authorizinig  the  executors  to  dispose  of  any  of  the  real  estate 

in  fee  simple,  or  u>r  a  term  of  years,  or  otherwise,  authorizes  the 
granting  a  perpetual  leasehold  with  privilege  of  purchase ;  Prather 
V.  Foots,  434. 

3.  See  DowRR  and  Gurtsby,  6. 
WITNESS.    See  Evidence;  New  Trial,  3,  6. 
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ERRATA. 


Pkge  21.     First   line,  for   in   "pari  deHeta'    read  "inpari  JeUelo."    In 

third  line,  for  "vould  "  re«d  "tkotUd." 
P*ge  33.  Fifteenth  line,  for  "have"  read  "hot." 
Fag«  37.     Tnenty-«ighth   line,  for  "r^wr^"   read   "jw/gmeaL"     Thirtjr- 

Bixth  line,  for  " eanettlation"  read  "eommrrmt" 
Pftge  63.     Twenty-sixth  line,  omit  "  al»o." 
Page  76.    Twenty-fourth  line,  for  *'  deerwt"  ie»td  "  ded<U4-" 
Page  78.     Eighth  line,  for  "  direeUd"  read  "decided" 
Page  193.    Thirty-sixth  line,  for  "  eiitiiai "  read  "ptHtuin." 
Page  247.     Twenty-second  line,  for  "liepoMtor"  read  " depotitary.' 
Ffige  25S.     "Judge  Spmfecgavc  At  ofiniim." 
Page  420.    Twenty-sixth  line,  for  "good"  read  "gemenL" 
Page  514.     Third  line,  strike  out  "  truly." 
Page  519,     Thirty-first  line,  "ah  iM«DHi>au«nri." 
Page  548.     Twelfth  line,  for  "  immitUtenl "  read  "  eomitte^" 
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